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DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 

7  CFR  Parts  1413  and  1421 

RINS  0660-AD76, 0560-nAD37, 0560-AD87. 
0560-AD60.  and  0560-AD61 

1995  Wheat  and  Feed  Grain  Acreage 
Reduction  Programs,  1995  Oilseed 
Price  Support  Rates,  and  1994  Wheat 
and  Feed  Grain  Farmer-Owned 
Reserve  Programs 

AQENCY:  Commodity  Credit  Corporatioiv 
USDA. 

ACTION:  Final  rule. 

summary:  The  Commodity  Credit 
Corporation  (CCC)  issued  proposed 
rules  with  respect  to  the  1995 
Production  Adjustment  Programs  for 
Wheat  on  April  6, 1994,  and  for  Feed 
Grains  on  August  4, 1994.  Accordingly, 
this  final  rule  amends  7  CFR  Parts  1413 
and  1421  to  set  forth:  the  acreage 
reduction  program  (ARP)  percentages 
for  the  1995  crops  of  com;  wheat,  grain 
sorghum,  barley,  and  oats;  the 
determination  that  a  paid  land  diversion 
(PLD)  program  will  not  be  implemented 
for  the  1995  crops  of  wheat  and  feed 
grains;  the  determination  that  producers 
of  malting  barley  must,  as  a  condition  of 
eligibility  for  fe^  grain  loans, 
purchases,  and  payments,  comply  with 
requirements  of  the  ARP  for  the  1995 
crop  of  barley;  and  the  1995-crop  price 
support  rates  for  wheat,  com,  grain 
sor^iun,  barley,  oats,  and  rye.  In 
addition,  this  fioal  rule  amends  7  CFR 
Part  1421  to  set  forth  the  1995-crop 
price  support  rates  for  oilseeds  and  to 
set  forth  determinations  with  respect  to 
the  entry  of  1994-crop  wheat  and  1994- 
crop  feed  grains  may  into  the  farmer- 
owned  reserve  (FOR). 

EFFECTIVE  DATE:  September  18, 1995. 


FOR  FURTHER  INFORMATION  CONTACT: 
Philip  W.  Sronce,  Consolidated  Farm 
Service  Agency,  United  States 
Department  of  Agriculture  (USDA),  P.O. 
Box  2415,  Washington,  DC  20013-2415 
or  call  202-720-4418. 

SUPPLEMENTARY  INFORMATION: 

Final  R^nlatory  Impact  Analysis 

The  Final  Regulatory  Impact  Analyses 
describing  the  options  considered  in 
developing  this  rule  and  the  impact  of 
the  implementation  of  each  option  is 
available  on  request  from  the  above- 
named  individual. 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
economically  significant  and  was 
reviewed  by  OMB  under  Executive 
Order  12866. 

Federal  Assistance  Programs 

The  titles  and  numbers  of  the  Federal 
Assistance  Programs,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies,  arg  as 
follows: 


Titles 

Num¬ 

bers 

Commodty  Loans  and  Purchases  . 
Feed  Grain  Production  Stabilization 
Wheat  Production  Stabilization . 

10.051 

10.055 

10.058 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  applicable 
to  this  final  rule  because  the  CCC  is 
required  by  sections  107B(o)  and 
105B(o)  of  the  Agricultural  Act  of  1949, 
as  amended  (the  1949  Act),  to  publish 
a  notice  of  proposed  mlemaldng  with 
respect  to  certain  provisions  of  this  rule. 
Final  Regulatory  Flexibility  Analyses  for 
the  1995  Wheat  and  Feed  Grain  ARPs 
were  prepared  as  part  of  the  Final 
Regulatory  Impact  Analyses.  Copies  of 
these  analyses  are  available  from  the 
above-named  individual. 

Executive  Order  12778 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  this  final  rule  do  not 
preempt  State  laws,  are  not  retroactive, 
and  do  not  require  the  exhaustion  of  any 
administrative  appeal  remedies. 


Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  h\unan 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  See  the  Notice 
related  to  7  CFR  part  3015,  subpart  V, 
published  at  48  ^  29115  (Jime  24, 

1983). 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR  parts  1413 
and  1421  set  forth  in  this  final  rule  do 
not  contain  new  information  collections 
that  require  clearance  by  the  Office  of 
Management  and  Budget  imder  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  35).  Information  collections  were 
previously  cleared  under  OMB  control 
numbers  0560-0092  and  0560-0129. 

Background 

This  final  rule  amends  7  CFR  parts 
1413  and  1421  to  set  forth 
determinations  with  respect  to:  The 
1995  Price  Support  and  Production 
Adjustment  Programs  for  Wheat  and 
Fe^  Grains;  the  1995  price  support 
rates  for  oilseeds;  and  the  entry  of  1994- 
crop  wheat  and  feed  grains  into  the 
FOR.  General  descriptions  of  the 
statutory  basis  for  the  1995  Wheat  and 
Feed  Grain  Program  determinations  in 
this  final  rule  were  set  forth  at  59  FR 
16149  (April  6, 1994)  and  at  59  FR 
39707  (August  4, 1994),  respectively. 

1995  Wheat  Program 

The  public  was  asked  to  comment  on 
whether  the  1995  wheat  ARP  percentage 
should  be  set  at  0  percent,  5  percent,  or 
10  percent  or  another  percentage 
between  0  and  15  percent.  Comments 
received  dining  the  comment  period  are 
summarized  below. 

A  total  of  62  respondents  commented 
on  the  ARP  level.  Table  1  shows  a 
breakdown  of  the  comments  received  by 
type  of  respondent. 


48016  Federal  Register  /  Vol.  60,  No.  180  /  Monday,  September  18,  1995  /  Rules  and  Regulations 


Table  1.— Summary  of  Comments  on  1995  Wheat  ARP  Levels,  by  Respondent  Type 

Suggested  ARP  percentage 

l^oitdo  rit 

No  ARP 

0% 

5% 

10% 

12% 

15% 

Other  >15% 

Total 

Farm  Organizations . 

Agri-hiisinoRRes  , . 

mgm 

14 

11 

2 

1 

WBBS 

2 

1 

20 

11 

Individual  Producers . 

3 

10 

1 

5 

1 

9 

2 

31 

Total . 

3 

35 

3 

6 

12 

2 

62 

Respondents  favoring  lower  ARP 
percentages  indicated  diat  they  favored 
lower  ARP  percentages  for  the  following 
reasons:  (1)  wheat-sector  net  income  is 
higher  with  lower  ARP  levels;  (2)  the 
U.S.  needs  to  maintain  production  in 
the  face  of  high  imports;  (3)  the  U.S. 
needs  to  send  a  message  to  our 
competitors  that  the  U.S.  will  not 
luiilaterally  reduce  production  and 
abandon  world  markets;  (4)  pa)nnent 
acres  are  higher;  and  (5)  idling  acres 
imder  the  Conservation  Reserve 
Program  and  annual  programs  hurt  rural 
economic  activity.  Respondents  favoring 


higher  ARP  percentages  noted  that 
higher  ARP  levels:  (1)  result  in  higher 
wheat  prices;  (2)  result  in  lower 
Government  costs;  (3)  reduce  the  risk  of 
stock-building;  and  (4)  help  maintain 
crop  rotations. 

After  considering  these  comments,  on 
June  1, 1994,  the  Secretary  of 
Agriculture  (the  Secretary)  announced  a 
1995  ARP  of  zero  percent.  The  Secretary 
was  authorized  to  make  adjustments  in 
the  1995  ARP  percentage  no  later  than 
July  31, 1994.  No  chemge  was  made 
because  estimated  1995  wheat  supplies 
did  not  change  significantly  (up  about  1 


percent)  from  the  May  1994  supply 
estimates.  The  Secretary  determined 
that  a  zero-percent  ARP  for  wheat 
would  provide  the  highest  income  for 
producers,  maintain  U.S. 
competitiveness  in  world  markets,  and 
signal  to  domestic  and  foreign 
customers  that  the  U.S.  will  be  a  reliable 
supplier. 

Table  2  compares  supply  and  demand 
estimates  imder  three  different  ARP 
options  based  on  May  1994  estimates 
(^e  estimates  used  to  make  the  June  1 
and  July  31, 1994,  ARP  decision). 


Table  2.— Comparison  of  1995  Wheat  Supply  and  Demand  Estimates  Under  Various  ARP  Options 


Supply  arxj  Demaixl  Variable 

1995  ARP  Options 

0  percent 

5  percent 

10  percent 

Participation  (percent  of  total  base  acreage) . 

86 

85 

84 

Planted  Acreage  (mil.  ac.) . 

71.8 

70.0 

67.8 

Production  (mil.  bu.) . 

2,406 

2,347 

2,272 

Domestic  Use  (mil.  bu.) . . . 

1,242 

1,227 

1,207 

Exports  (mil.  bu.) . 

1,200 

1,190 

1,175 

Ending  Stocks  8^1  (mil.  bu.) . 

659 

627 

590 

Average  Market  Price  ($  per  bu.)  . 

2.95 

3.00 

3.08 

Deficiency  Payments  (mil.  $)  . . . 

1,937 

1,712 

1,464 

Net  Income  to  Wheat  Producers  (mil.  $)  . 

5,547 

5,302 

5,086 

The  1949  Act  provides  that  an  ARP  of 
not  more  than  15  percent  may  be 
implemented  if  the  ending  stocks-to-use 
(s/u)  ratio  for  the  previous  marketing 
year  is  equal  to  or  less  than  40  percent. 
When  the  1995  ARP  was  annoimced, 
the  S/U  for  the  1994  marketing  year  was 
estimated  to  be  25.8  percent.  Section 
1104  of  the  Agricultural  Reconciliation 
Act  of  1990  provides  for  a  minimum  5- 
percent  ARP  for  the  1995  crop  of  wheat 
vmless  the  1994/95  wheat  ending  s/u 
ratio  is  less  than  34  percent.  Because  the 
1994/95  wheat  s/u  ratio  was  less  than  34 
percent,  the  5-percent  ARP  minimum 
does  not  apply.  ARP  levels  above  10 
percent  were  not  considered  because 
expected  1995-crop  supplies  would  fall 
to  unacceptable  levels.  A  PLD  will  not 
be  implemented  for  1995  wheat  becaiise 
it  is  unnecessary  given  the  supply  and 
use  conditions  which  led  to  an  ARP  of 
zero  percent. 


1995  Feed  Grain  Program 

The  1949  Act  provides  that  an  ARP  of 
zero  to  12.5  percent  may  be 
implemented  if  the  com  ending  s/u  ratio 
for  the  previous  marketing  year  is  equal 
to  or  less  than  25  percent.  The  com 
ending  s/u  for  the  1994/95  marketing 
year  was  estimated  to  be  18.9  percent 
when  the  1995  ARP  levels  were 
annoimced  on  September  30  and  23.3 
percent  on  November  15, 1994.  In  the 
case  of  grain  sorghum  and  barley,  the 
1949  Act  provides  for  ARP  percentages 
from  zero  to  20  percent.  Section  1104  of 
the  Agricultural  Reconciliation  Act  of 
1990  provides  for  a  minimum  7.5 
percent  ARP  for  the  1995  crop  of  com 
unless  the  1994/95  com  ending  s/u  ratio 
is  less  than  20  percent.  Because  the 
1994/95  com  s/u  ratio  estimated  on 
September  30  was  below  20  percent,  the 
7.5-percent  minimum  ARP  does  not 
apply. 


The  public  was  asked  to  comment  on 
the  appropriate  1995  ARP  percentage  for 
com,  grain  sorghum,  and  barley  and  on 
whether  or  not  malting  beirley 
producers,  as  a  condition  of  eligibility 
for  feed  grain  loans,  purchases,  and 
payments,  should  be  exempt  from 
complying  with  requirements  of  the 
feed  grain  ARP.  The  statutory  range  for 
establishing  the  1995  ARP  percentages, 
based  on  the  supply  and  demand 
estimates  published  in  the  proposed 
mle,  was  zero  to  12.5  percent  for  com 
and  zero  to  20  percent  for  grain  sorghum 
and  barley.  The  oats  ARP  percentage  is 
statutorily  mandated  at  zero  percent. 

Comments  received  during  the 
specified  comment  period  are 
summarized  as  follows: 

A  total  of  1,474  respondents 
commented  on  the  ARP  percentages, 
including  1,399  from  a  producer  survey 
collected  by  the  Nebraska  Com 
Development,  Utilization  and  Marketing 
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Board  at  Harvest  Husker  Days.  Fourteen  commented  on  the  grain  sorghum  ARP 


himdred  and  fifty-five  of  the 
respondents  commented  on  the  com 
ARP  percentage,  33  of  the  respondents 


percentage,  and  28  of  the  respondents 
commented  on  the  barley  ARP 
percentage.  Table  3  shows  a  hreeikdown 


of  the  comments  received  on  the  com, 
grain  sorghum,  and  barley  ARP 
percentage  by  type  of  respondent. 


Table  3.— Summary  of  Comments  on  the  1995  Feed  Grain  ARP  Levels,  by  Commodity  and  Respondent  Type 


Respondent 


Com: 

Farm  Organizations . 

Agri-businesses . 

Individual/Producers 
Others . 


Totai . 

Grain  Sorghum; 

Farm  Organizations . 

Agri-businesses . 

Individuat/Producers 
Others . 


Total . 

Barley: 

Farm  Organizations . 

Agri-businesses . 

Individual/Producers 
Others . 


Suggested  ARP  percentage 


Fifty-six  percent  of  the  respondents  (a 
majority  of  producer  comments)  favored 
a  com  ARP  of  7.5  percent  or  less.  In 
general,  most  farm  organization  and 
agri-business  respondents  favored  an 
ARP  level  of  7.5  percent  or  less. 

Respondents  favoring  the  lower  ARP 
percentages  noted  that  the  U.S.  needs  to 
produce  more  to  take  advantage  of 
export  opportunities  and  confirmed 
USDA’s  analysis  that  a  lower  ARP  level 
results  in  hi^er  producer  incomes. 
Advocafes  for  a  zero-percent  barley  ARP 
indicated  the  need  for  adequate  supplies 
to  aggressively  implement  the  Export 
Enhancement  Program  for  barley. 

Respondents  favoring  higher  ARP 
percentages  commented  that  feed  grain 
supplies  would  be  lower,  prices  would 
be  higher,  and  Government  costs  would 
be  lower. 


Three  respondents  commented  on 
whether  or  not  malting  barley  producers 
should  be  exempt  from  the  1995  ARP 
requirement  for  barley.  One  respondent 
favored  and  two  respondents  opposed 
the  malting  barley  exemption. 

After  considering  these  comments,  the 
Secretary  announced  on  September  30, 
1994,  an  ARP  level  of  7.5  percent  for 
com,  and  zero  percent  for  grain 
sorghum,  barley,  and  oats,  and  that 
malting  barley  producers  would  not  be 
exempt  from  complying  with  the  1995 
Barley  ARP  requirements. 

Malting  beirley  producers  will  not  be 
exempted  from  complying  with  the 
barley  ARP  requirement  because 
exempting  them  would  increase  the 
complexity  of  the  program  and  increase 
program  outlays. 


The  Secretary  was  authorized  to  make 
adjustments  in  the  1995  ARP 
percentages  no  later  than  November  15, 
1994.  On  November  15, 1994,  the 
Secretary  announced  that  the  initially 
annoimced  ARP  levels  would  not  be 
changed.  A  change  was  not  warranted 
because  1994  feed  grain  supplies  had 
increased  only  6  percent  and  the 
prospects  for  larger  feed  grain  demand 
had  improved  since  the  ^ptember 
aimouncement. 

The  Secretary  determined  that  a  7.5- 
percent  ARP  for  com  and  zero-percent 
ARP’s  for  grain  sorghum  and  barley 
would  maintain  adequate  supplies  of 
quality  feed  and  food  for  all  markets. 

Table  4  shows  four  different  1995 
Feed  Grain  ARP  options  that  were 
considered  when  determining  the  final 
1995  ARP  percentages. 


Table  4.— 1995  Feed  Grain  ARP  Options 


Crop 

Com . 

Grain  Sorghum . 

Barley  . 

1995  ARP  options 


Percentages 


Tables  5  through  7  compare  the  supply  and  demand  estimates  of  four  different  1995  ARP  options  based  on  September 
1994  estimates  for  com,  grain  sorghum,  and  barley. 
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Table  5.— Comparison  of  1995  Corn  Supply  and  Demand  Estimates  Under  Various  ARP  Options 


Supply  and  Demand  Variable 


1995  ARP  options 


0 

5 

7.5 

12.5 

81 

77 

75 

71 

79.5 

78.0 

77.0 

75.0 

8,980 

8,815 

8,705 

8,470 

7,315 

7275 

7,250 

7200 

1,650 

1,625 

1,615 

1,590 

1,621 

1,521 

1,446 

1,286 

220 

2.25 

2.28 

2.36 

3,081 

2,508 

2,225 

1,633 

11,266 

10,935 

10,786 

10,580 

Participation  (percent  of  the  total  base  acreage) 

Planted  Acreage  (mil.  ac.) . 

Production  (nwl.  bu.) . 

Domestic  Use  (mil.  bu.) . 

Exports  (mil.  bu.)  . 

Ending  Stocks  8/31  (mil.  bu.) . 

Average  Market  Price  ($  per  bu.)  . 

Deficiency  Payments  (mil.  $)  . 

Net  Income  to  Com  Producers  (mil.  $) . 


Table  6.— Comparison  of  1995  Grain  Sorghum  Supply  and  Demand  Estimates  Under  Various  ARP  Options  - 


Supply  and  demand  variable 

1995  ARP  options 

0 

0 

0 

5 

Participation  (percent  of  the  total  base  acreage) . 

80 

80 

79 

76 

Planted  Acreage  (mil.  ac.) . 

10.2 

10.1 

10.0 

9.8 

Production  (mil.  bu.) . 

605 

600 

600 

585 

Domestic  Use  (nfil.  bu.) . 

408 

403 

403 

398 

Exports  (mil.  bu.)  . 

200 

200 

200 

195 

Endmg  Stocks  8/31  (mil.  bu.) . 

94 

94 

94 

89 

Average  Market  Price  ($  per  bu.)  . 

2.00 

2.05 

2.08 

2.16 

Deficiency  Payments  (mil.  $)  . 

300 

275 

257 

196 

Net  Income  to  Sorghum  Producers  (mil.  $)  . 

710 

716 

724 

688 

Table  7.— Comparison  of  1995  Barley  Supply  and  Demand  Estimates  Under  Various  ARP  Options 


Supply  and  demand  variable 

1995  ARP  options 

0 

0 

0 

5 

Participation  (percent  of  the  total  base  acreage) . . 

79 

79 

79 

78 

Planted  Acreage  (mil.  bu.)  . 

7.3 

7.3 

7.3 

7.1 

Production  (mil.  bu.) . . . 

395 

395 

395 

385 

Domestic  Use  (mil.  bu.) . 

385 

385 

385 

385 

Exports  (mil.  bu.) . 

65 

65 

65 

65 

Ending  Stocks  5/31  (mil.  bu.) . 

129 

129 

129 

124 

Average  Market  Price  ($  per  bu.)  . 

2.10 

2.15 

2.18 

2.23 

Deficiency  Payments  (mil.  $)  . 

155 

140 

135 

113 

Net  Income  to  Barley  Producers  (mil.  $)  . 

563 

568 

575 

562 

1994H3t>p  Wheat  and  Feed  Grains  FOR 
Program 

Section  110  of  the  1949  Act  sets  forth 
the  statutory  authority  for  the  FOR 
program  for  wheat  and  feed  grains.  It 
provides  that  the  determination  of 
whether  there  will  be  entry  of  a  crop 
into  the  FOR  will  be  annovmced  by 
December  15  of  the  year  in  which  the 
crop  of  wheat  was  harvested  and,  in  the 
case  of  feed  grains,  March  15  of  the  year 
following  the  year  in  which  the  crop  of 
com  was  harvested. 

Entry  into  the  FOR  is  triggered  based 
upon  prices  and  s/u  ratios.  Section  110 
of  the  1949  Act  generally  provides  that 
the  Secretary  may  make  extended  loans 
available  to  producers  of  wheat  or  feed 
grains  if  either  of  the  following 
conditions  is  met: 

(A)  Price  Condition:  The  Secretary 
determines  that  the  average  market  price 


for  wheat  or  com,  respectively,  for  the 
90-day  period  prior  to  the 
announcement  is  less  than  120  percent 
of  the  current  loan  rate  for  wheat  or 
com,  respectively;  or 

(B)  S/U  Condition:  As  of  the 
annoimcement  date,  the  Secretary 
estimates  that  the  s/u  ratio  on  the  last 
day  of  the  current  marketing  year  will 
be: 

(i)  in  the  case  of  wheat,  more  than 
37.5  percent;  and 

(ii)  in  the  case  of  com,  more  than  22.5 
percent. 

Section  110  of  the  1949  Act,  also 
provides  that  the  Secretary  shall  make 
extended  loans  available  to  producers  of 
wheat  or  feed  grains  if  both  of  the  afore- 
noted  conditions  are  met  for  wheat  and 
feed  grains,  respectively.  If  neither  the 
price  nor  the  s/u  condition  is  met,  the 
Secretary  has  no  authority  to  make 


extended  loans  aveulable  to  producers  of 
wheat  or  feed  grains. 

In  accordance  with  section  110  of  the 
1949  Act,  if  the  Secretary  makes 
extended  loans  available  to  producers  of 
wheat  or  feed  greuns,  the  Secretary  must 
specify  the  maximum  quantity  of  wheat 
or  feed  grains  to  be  stored  under  this 
program  that  the  Secretary  determines 
appropriate  to  promote  the  orderly 
marketing  of  the  commodities.  The 
maximum  quantities  of  wheat  may  not 
be  established  at  less  than  300  million 
bushels,  nor  more  than  450  million 
bushels.  The  maximiun  quantities  of 
feed  grains  may  not  be  established  at 
less  ^an  600  million  bushels,  nor  more 
than  900  million  bushels.  Section  110  of 
the  1949  Act  also  provides  that  the 
Secretary  may  require  producers  to 
repay  FOR  loans  if  it  is  determined  that 
these  supplies  are  required  to  meet 
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urgent  domestic  and  international 
needs. 

On  November  3, 1994,  the  CCC 
authorized  up  to  900  million  bushels  of 
com,  grain  sorghum,  barley,  and  oats  to 
be  stored  under  the  FOR  program.  At 
the  time  of  the  decision,  the  estimated 
com  S/U  ratio  at  the^end  of  the  1994/ 

95  marketing  year  was  18.9  percent,  the 
90-day  average  market  price  of  com  was 
$2.16  per  bushel,  and  120  percent  of  the 
1994  price  support  rate  for  com  was 
$2.27  per  bushel.  Entry  of  the  1994-crop 
of  feed  grains  into  the  FOR  was  allowed 
because  the  price  condition  was  ipet 
(the  90-day  average  market  price  of  com 
was  less  than  120  percent  of  the  1994 
price  support  rate  for  com)  and  the 
prospects  for  a  large  1994  com  crop  had 
caused  com  prices  to  decline 
significantly  through  the  summer  and 
early  fall  of  1994.  ^m  cash  prices 
declined  fi^om  arovmd  $2.70  per  bushel 
in  late  June  to  aroimd  $2.00  per  bushel 
at  harvest. 

On  June  23, 1995,  in  accordance  with 
section  110(e)  of  the  1949  Act,  the  CCC 
announced  that  1994-crop  feed  grains 
may  not  be  pledged  as  collateral  for  FOR 
loans  and  that  all  existing  1994  crop 
feed  grain  FOR  loans  were  called 
because  the  1995/96  supply  and 
demand  outlook  for  feed  grains  had 
tightened  significantly  since  authorizing 
the  FOR  entry  for  1994-crop  feed  grain 
loans  in  November  1994.  Stronger  than 
expected  com  export  demand  for  1994/ 
95  and  1995/96,  Ugher  than  expected 
feed  use  in  1994/95,  and  prospects  for 
a  smaller  1995  com  crop  due  to 
imexpected  weather-related  problems 
are  all  contributing  factors.  Recent 
excessive  rains  in  major  corn-producing 
states  caused  the  1995  com  production 
estimate  to  be  lowered  firom  8.6  billion 
bushels  in  May  1995  to  7.9  billion 
bushels  in  Jvme  1995 — just  one  month 
later.  Total  use  estimates  were  also 
lowered  by  500  million  bushels  since 
May  1995,  reflecting  lower  estimated 
supply  estimates  and  rising  feed  costs. 
Com  ending  stocks  for  1995/96  are 
projected  at  748  million  bushels,  789 
million  bushels  below  November  1994 
projections  and  the  lowest  level  since 
1975/76.  This  tightened  supply 
situation  is  expected  to  increase  feeding 
costs  for  livestock  and  poultry 
producers.  A  further  ti^tening  of 
supplies  will  likely  cause  liquidation  of 
livestock  herds,  reducing  feed  use  in 
subsequent  crop  years. 

As  with  com,  Jime  estimates  of  1995/ 
95  supplies  and  ending  stocks  for  the 
other  feed  grains  are  lower  compared  to 
November  estimates  and  are  at  or  near 
historically  low  levels. 

On  December  13, 1994,  the  Secretary 
announced  that  1994-crop  wheat  would 


not  be  eligible  for  the  FOR  because 
neither  the  s/u  condition  nor  the  price 
condition  had  been  met.  At  the  time  of 
the  decision,  the  estimated  wheat  s/u 
ratio  at  the  end  of  the  1994/95 
marketing  year  was  21.1  percent,  the  90- 
day  average  market  price  of  wheat  was 
$3.74  per  bushel,  and  120  percent  of  the 

1994  price  support  rate  for  wheat  was 
$3.10  per  bushel. 

1995  Oilseeds  Price  Support  Rates 

Section  205  of  the  1949  Act  provides 
that  the  price  support  rate  for  ^e  1995 
crop  of  soybeans  shall  not  be  less  than. 
$4.92  per  bushel  and  for  the  1995  crop 
of  simflower  seed,  canola,  rapeseed, 
safflower,  mustard  seed,  and  flaxseed 
shall  not  be  less  than  $0,087  per  pound. 

Acreage  Reduction  Percentages 

In  accordance  with  sections 
107B(e)(l)  and  105B(e)(l)  of  the  1949 
Act,  the  ARP  has  been  established  with 
respect  to  the  1995  crop  of  com  at  7.5 
percent,  and  with  respect  to  the  1995 
crops  of  wheat,  grain  sorghum,  barley, 
and  oats  at  zero  p^cent.  Accordingly, 
producers  of  com  will  be  required  to 
reduce  their  1995  acreage  of  com  for 
harvest  by  7.5  percent  ^m  the 
established  com  crop  acreage  base  for  a 
farm  to  be  eligible  for  price  support 
loans,  purchase,  and  payments. 
Producers  will  not  be  required  to  reduce 
their  1995  acreage  of  grain  sorghum, 
barley  and  oats  for  harvest  from  the 
established  feed  grain  crop  acreage  base 
for  a  farm  in  order  to  be  eUgible  for 
price  support  loans,  purchase,  and 
payments  for  the  respective  feed  grain. 

Paid  Land  Diversion 

In  accordance  with  sections 
107B(e)(5)  and  105B(e)(5)  of  the  1949 
Act,  a  PLD  program  will  not  be 
implemented  for  the  1995  crops  of 
wheat  and  feed  grains. 

Malting  Barley  Exemption 

In  accordance  with  section 
105B(e)(2)(G)  of  the  1949  Act,  producers 
of  malting  barley  shall,  as  a  condition  of 
eligibility  of  feed  grain  loans,  purchases 
and  payments,  comply  with  the 
requirements  of  the  zero-percent  ARP 
for  the  1995  crop  of  barley. 

Price  Support  Rates 

In  accordance  with  sections  107B(a) 
and  105B(a)  of  the  1949  Act,  the  price 
support  rates  have  been  established 
with  respect  to  the  1995  crops  of  wheat 
at  $2.58  per  bushel,  com  at  $1.89  per 
bushel,  grain  sorghum  at  $1.80  per 
bushel,  barley  at  $1.54  per  bushel,  oats 
at  $0.97  per  bushel,  and  rye  at  $1.61  per 
bushel. 


List  of  Subjects 
7  CFR  Part  1413 

Acreage  allotments,  (Cotton,  Disaster 
assistance.  Feed  grains.  Price  support 
programs.  Reporting  and  recordkeeping 
requirements.  Rice,  Soil  conservation. 
Wheat. 

7  CFR  Part  1421 

Grains,  Loan  programs/agriculture. 
Oilseeds,  Peanuts,  Price  support 
programs.  Reporting  and  recordkeeping 
requirements.  Soybeans,  Surety  bonds. 
Warehouses. 

Accordingly,  7  CFR  parts  1413  and 
1421  are  amended  as  follows: 

PART  1413— FEED  GRAIN.  RICE. 
UPLAND  AND  EXTRA  LONG  STAPLE 
COTTON,  WHEAT  AND  RELATED 
PROGRAMS 

1.  The  authority  citation  for  7  CFR 
part  1413  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1308, 1308a,  1309, 
1441-2, 1444-2, 1444f,  1445b-3a.  1461- 
1469;  15  U.S.C.  714b  and  714c. 

2.  Section  1413.54  is  amended  by: 

A.  Revising  paragraphs  (a)(l)(iii)  and 
(a)(l)(iv)  and  addi^  paragraph  (a)(l)(v), 

B.  Revising  paragraphs  (a)(2)(iii)(C) 
and  (a)(2)(iv)  and  adding  paragraph 
(a)(2)(v), 

C.  Republishing  paragraph  (d)(5) 
introductory  text,  and  adding 
paragraphs  (d)(5)(i)  and  (d)(5)(ii),  and 

D.  Revising  paragraph  (e): 

§  1413.54  Acreage  reduction  program 
proviaiona. 

(a)*  *  * 

(!)*•* 

(iii)  1993  wheat,  0  percent; 

(iv)  1994  wheat,  0  percent;  and 

(v)  1995  wheat,  0  percent. 

(2)*  *  * 

(iii)  •  *  * 

(C)  Barley  and  oats,  0  percent; 

(iv)  For  the  1994  crop:  com,  grain 
sorghum,  barley,  and  oats,  0  percent; 
and 

(v)  For  the  1995  crop:  com — 7.5 
percent;  grain  sorghmn,  barley,  and 
oats — 0  percent. 

***** 

(d)  *  *  * 

(5)  For  the  1995  crop: 

(i)  Shall  not  be  made  available  to 
producers  of  wheat  and 

(ii)  Shall  not  be  made  available  to 
producers  of  feed  grains. 
***** 

(e)  With  respect  to  the  1991, 1992, 
1993, 1994  and  1995  crop  years,  in 
order  to  receive  feed  grain  loans, 
purchases,  emd  payments  in  accordance 
with  this  part  and  part  1421  of  this  title, 
producers  of  malting  barley  must 
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comply  with  the  acreage  reduction 
requirements  of  this  part. 

***** 

PART  1421— GRAINS  AND  SIMILARLY 
HANDLED  CQMMODinES 

3.  The  authority  citation  for  7  CFR 
part  1421  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1421, 1423, 1425, 

1441Z,  1444f-l,  1445b-3a,  1445C-3, 1445e, 
and  1446f;  15  U.S.C  714b  and  714c. 

4.  Section  1421.7  is  eunended  by 
adding  paragraphs  (b)(l)(v),  (b)(2)(v), 
(b)(3)(v),  (b)(4)(v),  (b)(5)(v),  (b)(6)(v), 
(b)(9)(v),  and  (b)(10)(v): 

§1421.7  Adjustment  of  basic  support 
rates. 

***** 

(b)  *  *  * 

(D*  *  * 

(v)  1995  Wheat —  $2.58  per  bushel; 
(2)*  *  * 

(v)  1995  Com — $1.89  per  bushel; 

(3)*  *  * 

(v)  1995  Barley— :$!. 54  per  bushel; 

*  *  * 

(v)  1995  Oats — $0.97  per  bushel; 

(5) *  *  * 

(v)  1995  Grain  sorghmn — $1.80  per 
bushel; 

(6) *  *  * 

(v)  1995  Rye — $1.61  per  bushel; 

***** 

(9) *  *  * 

(v)  1995  Soybeans — $4.92  per  bushel; 

(10)  *  *  * 

(v)  1995  Canola,  flaxseed,  mustard 
seed,  rapeseed,  safflower,  and  sunflower 
seed — $0,087  per  pound. 

*  *  ^  *  *  * 

5.  Section  1421.217  is  amended  by 
adding  paragraph  (e): 

§  1421 J217  Roseivs  entry. 
***** 

(e)  No  quantity  of  1994-crop  wheat  or 
1994-crop  feed  grains  may  be  stored 
under  the  provisions  of  section  110  of 
the  Agricultural  Act  of  1949,  as 
amended. 

Signed  at  Washington,  DC,  on  September  8, 
1995. 

Richard  O.  Neivman, 

Acting  Executive  Vice  President,  Conmiodity 
Credit  Corporation. 

[FR  Doc.  95-23030  Filed  9-15-95;  8:45  am] 
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Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  102  and  114 

[Docket  No.  93-136-2] 

Viruses,  Serums,  Toxins,  and 
Analogous  Products;  State-Federal 
Licensure  of  Veterinary  Biologies 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  mle. 

SUMMARY:  We  are  amending  the 
regulations  concerning  State-Federal 
licensing  of  veterineiry  biological 
products.  The  effect  of  the  amendment 
is  that  a  Federally  licensed 
establishment  will  not  be  allowed  to 
produce  the  same  veterinary  biological 
product  imder  both  a  State  and  Federal 
product  license.  Autogenous  biologies 
will  not  be  subject  to  the  same 
requirement  in  that  a  Federally  licensed 
establishment  may  hold  both  State  and 
Federal  product  licenses  for  autogenous 
biologies,  but  must  choose  to  produce 
each  specific  serial  of  such  biologic 
under  either  a  State  or  Federal  product 
license.  No  autogenous  biologic  may  be 
produced  at  the  same  time  under  both 
a  Federal  and  State  license.  The 
amendment  is  necessary  in  order  to 
ensure  the  integrity  of  the  Federal 
licensing  system  and  the  safety  of 
biological  products  produced  in 
Federally  licensed  establishments. 

We  are  also  removing  outdated 
sections  firom  the  regtdations  referring  to 
interim  establishment  ficenses  and 
exemption  procedtnes  that  were 
permitted  during  the  5-year  transition 
period  to  attain  Federal  licensure  imder 
the  1985  amendments  to  the  Vums- 
Serum-Toxin  Act. 

EFFECTIVE  DATE:  October  18, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  David  A.  Espeseth,  Deputy  Director, 
Veterinary  Biologies,  BBEP,  APHIS, 
USDA,  4700  River  Road  Unit  148, 
Riverdale,  MD  20737-1237,  (301)  734- 
8245. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS),  U.S. 
Department  of  Agriculture  (USDA), 
licenses  veterinary  biological  products 
under  the  Virus-Serum-Toxin  Act  (21 
U.S.C.  151-159,  hereinafter,  the  Act),  as 
amended  by  the  Food  Seciuity  Act  of 
1985.  Veterinary  biologies  licensed  by 
APHIS  include  products  such  as 
vaccines,  antitoxins,  viruses, 
diagnostics,  and  autogenous  biologies 


(vaccines,  bacterins,  and  toxoids)  which 
are  normally  used  in  the  herd  of  origin 
(the  herd  from  which  the  disease 
causing  microorganism  is  derived)  to 
immimize  animals  against  infectious 
disease. 

Under  the  Act,  veterinary  biological 
products  are  licensed  on  the  basis  of 
their  purity,  safety,  potency,  and 
efficacy,  llie  1985  amendments  to  the 
Act  exempt  certain  products  from  the 
requirement  that  they  be  produced 
pursuant  to  an  unsuspended  and 
unrevoked  Federal  license.  Such 
products  include  those  which  are 
prepared  solely  for  distribution  within 
the  State  of  production  pursuant  to  a 
license  granted  by  such  State  under  a 
program  approved  by  the  Administrator 
of  APHIS. 

The  regulations  in  9  CFR  part  102 
contain  Federal  licensing  provisions  for 
biological  products.  The  regulations  in  9 
CFR  part  114  prescribe  conditions  under 
which  an  unlicensed  product  may  be 
prepared  in  a  USDA-licensed 
establishment. 

On  March  6, 1995,  we  pubUshed  in 
the  Federal  Register  (60  FR  12162- 
12165,  Docket  No.  93-136-1)  a  proposal 
to  amend  parts  102  and  114. 

We  proposed  to  amend  part  102  by 
removing  the  outdated  reference  to 
Federal  interim  ficenses  in  §  102.1  and 
by  removing  §  102.4(h),  which  refers  to 
outdated  provisions.  We  also  proposed 
minor  editorial  chemges  to  §  102.4(b)(3) 
and  §  102.6  (introductory  paragraph  and 
paragraph  (a))  to  reflect  organizational 
changes  within  APHIS. 

We  also  proposed  to  amend  part  114 
by  removing  outdated  provisions  for 
interim  ficenses  and  certain  exemption 
procedures  that  were  used  in 
implementing  the  5-year  transition  to 
Federal  licensure  under  the  1985 
amendments  to  the  Virus-Serum-Toxin 
Act.  In  addition,  we  proposed  to  amend 
part  114  to  establish  the  conditions  that 
must  be  maintained  when  a  State- 
licensed  veterinary  biological  product  is 
produced  in  an  establishment  holding  a 
U.S.  Veterinary  Biologies  Establishment 
License. 

Under  the  proposed  amendments,  a 
Federally  ficens^  establishment  would 
not  be  allowed  to  produce  the  same 
veterinary  biological  product  under  both 
a  State  and  Federal  product  license. 
Autogenous  biologies  would  not  be 
subject  to  the  same  requirement  in  that 
a  Federally  licensed  establishment 
could  hold  both  State  and  Federal 
product  ficenses  for  autogenous 
biologies,  but  would  have  to  choose  to 
produce  each  specific  serial  of  such 
biologic  under  either  a  State  or  Federal 
product  license.  No  autogenous  biologic 
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could  be  produced  at  the  same  time 
vmder  both  a  Federal  and  State  license. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending  May  5, 
1995.  We  did  not  receive  any  comments. 
The  proposed  rule  provides  the  basis  for 
this  final  rule. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule,  'we  are 
adopting  the  provisions  of  the  proposal 
as  a  final  rule  without  change. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  imder 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866,  and, 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget. 

This  rule  removes  outdated  sections 
from  the  regulations  in  §§  102.1  and 
102.4(h)  and  §  114.2  (b)  and  (d).  These 
sections  refer  to  outdated  provisions 
related  to.  the  implementation  of  the 
1985  amendments  to  the  Virus-Serum- 
Toxin  Act.  These  provisions  expired  on 
June  30, 1991. 

This  rule  also  establishes  conditions 
applicable  to  some. 100  producers  to 
prepare  a  biological  product  under 
either  a  State  or  USDA  product  license 
in  a  USDA  licensed  establishment.  An 
exception  is  provided  for  autogenous 
biologies.  The  amendment  will  not  have 
an  adverse  economic  impact  on  these 
producers  of  biologies  since  it  still 
allows  the  production  of  both  State  and 
Federally  licensed  products  in 
Federally-licensed  establishments. 
Therefore,  it  is  not  anticipated  that  the 
amendment  will  have  an  economic 
impact  on  producers  or  small, 
businesses. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  nvunber  of  small  entities. 

Executive  Order.12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
imder  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative  • 


procedures  which  must  be  exhausted 
prior  to  a  judicial  challenge  to  the 
provisions  of  this  rule. 

Paperwork  Reduction  Act 

This  document  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects 
9  CFR  Part  102 

Animal  biologies.  Reporting  and 
recordkeeping  requirements. 

9  CFR  Part  114 

Animal  biologies.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  parts  102  and  114 
eire  amended  as  follows: 

PART  102— UCENSES  FOR 
BIOLOGICAL  PRODUCTS 

1.  The  authority  citation  for  part  102 
continues  to  read  as  follows: 

Audiority:  21  U.S.C  151-159;  7  CFR  2.17, 
2.51,  and  371.2(d). 

2.  Section  102.1  is  revised  to  read  as 
follows: 

§  102.1  Licenses  issued  by  the 
Administrator. 

Each  establishment  qualified  to 
prepare  biological  products  under  the 
Virus-Serum-Toxin  Act  shall  hold  €m 
unexpired  and  unrevoked  U.S. 
Veterinary  Biologies  Establishment 
License  issued  by  the  Administrator  and 
a  U.S.  Veterinary  Biological  Product 
License  for  each  product  prepared  in 
such  establishment  unless  the  product 
is  subject  to  the  provisions  of  9  CFR 
parts  103  or  106  of  this  subchapter. 

§102.4  [Amended] 

3.  In  §  102.4,  paragraph  (b)(3),  the 
words  “Veterinary  ^rvices”  are 
removed  and  the  words  “Animal  and 
Plant  Health  Inspection  Service”  are 
added  in  their  place. 

4.  In  §  102.4,  paragraph  (h)  is 
removed. 

§102.6  [Amended] 

5.  In  §  102.6,  in  the  introductory 
paragraph  and  paragraph  (a),  the  term 
“Deputy”  is  removed. 

PART  114— PRODUCTION 
REQUIREMENTS  FOR  BIOLOGICAL 
PRODUCTS 

6.  The  authority  citation  for  part  114 
is  revised  to  read  as  follows: 

Authority:  21  U.S.C  151-159;  7  CFR  2.17, 
2.51,  and  371.2(d). 

7.  In  §  114.2,  paragraphs  (b)  and  (d) 
are  removed;  paragraph  (c)  is 


redesignated  as  paragraph  (b)  and 
revised;  and  a  new  paragraph  (c)  is 
added  to  read  as  follows: 

§  114.2  Products  not  prepared  under 
license. 

***** 

(b)  Except  as  provided  in  9  CFR  part 
103,  a  biological  product  shall  not  be 
prepared  in  a  licensed  establishment 
unless  the  person  to  whom  the 
establishment  license  is  issued  holds  an 
unexpired,  unsuspended,  and 
unrevoked  product  license  issued  by  the 
Administrator  to  prepare  such  biological 
product,  or  unless  the  products 
prepared  are  subject  to  the  provisions  of 
§  107.2  of  this  subchapter. 

.  (c)  A  biolo^cal  product  produced  in 
a  USDA-licensed  establislment  shall  be 
produced  under  a  U.S.  Veterinary 
Biological  Product  License  or  a  license 
grant^  by  a  State  under  §  107.2 
(referred  to  as  a  State  biological  product 
license  and  the  products  prepared 
pursuant  thereto  as  State-licensed 
biological  products,-  including 
autogenous  biologies),  but  not  under 
both  a  U.S.  Veterinary  Biological 
Product  License  and  a  State  biolc^ical 
product  license.  Before  a  U.S. 

Veterinary  Biological  Product  License 
(including  a  conffitional  license)  is 
issued,  the  licensee  shall  relinquish  its 
State  license  for  that  product:  Provided, 
That  autogenous  biologies  shall  not  be 
subject  to  this  provision  when  they  are 
prepared  in  accordance  with  the 
provisions  of  paragraph  (c)(5)  of  this 
section. 

(1)  State-Ucensed  biological  products 
(including  autogenous  biologies)  shall 
only  be  distributed  or  shipped 
intrastate,  must  not  bear  a  U.S. 
Veterinary  Biologies  Establishment 
License  Number,  and  must  not 
otherwise  be  represented  in  any  manner 
as  having  met  the  requirements  for  a 
U.S.  Veterinary  Biological  Product 
license.  Labeling  of  State-  and  USDA- 
licensed  biological  products  produced 
in  the  same  establishment  must  be 
distinctly  different  in  color  and  design. 

(2)  All  biological  products  in  USDA- 
licensed  establishments,  whether 
licensed  by  USDA  or  by  the  State,  shall 
be  prepared  only  in  locations  indicated 
in  legends  filed  in  accordance  with  9 
CFR  part  108.  A  description  of  each 
State-licensed  product  must  be  filed 
with  the  Animal  and  Plant  Health 
Inspection  Service  as  part  of  the 
blueprint  legends  and  must  be  sufficient 
for  Animal  and  Plant  Health  Inspection 
Service  to  determine  any  risk  to  the 
production  of  other  products  in  the 
licensed  establishment  and  to  determine 
that  adequate  procedures  are  followed 
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to  prevent  contamination  dining 
pr^uction. 

(3)  Records  in  such  establishments 
must  be  maintained  in  accordance  with 
§§  116.1  and  116.2  of  this  subchapter 
and  shall  include  all  products  licensed 
by  the  State  or  USDA. 

(4)  Reports  prescribed  in  §  116.5  of 
this  subchapter  for  USDA-licensed 
establishments  shall  be  submitted  for  all 
veterinary  biological  products  in  the 
establishment. 

(5)  Under  the  following  conditions,  an 
autogenous  biologic  may  be  produced  in 
a  USDA-licensed  establishment  under 
either  a  State  or  U.S.  Veterinary 
Biological  Product  License: 

(i)  When  a  culture  of  microorganisms, 

isolated  firom  a  herd  in  a  State,  is  . 

received  at  a  USDA-licensed 
establishment  that  is  in  the  same  State 
but  that  holds  both  a  State  and  a  U.S. 
Veterinary  Biological  Products  License 
for  autogenous  biologies,  the  isolate 
shall  be  designated  by  the  licensee  for 
use  in  the  production  of  an  autogenous 
biological  product  imder  either  &e  State 
product  license,  or  the  U.S.  Veterinary 
Biological  Product  License:  Provided, 
That  &e  isolate  meets  the  requirements 
of  the  respective  regulatory  authority  for 
an  autogenous  biologic.  If,  after 
producing  the  product  pursuant  to  one 
license,  the  licensee  elects  to  produce 
an  autogenous  biologic  from  the  same 
isolate  under  provisions  of  the  other 
license,  the  licensee  may  do  so  only 
with  the  approval  of  the  other  licensing 
authority. 

(ii)  The  true  name  of  a  State-licensed 
autogenous  biologic  shall  specify  the 
State  of  licensure:  e.g. 

“  _  Autogenous  Bacterin” 

(State) 

or _ Autogenous  Vaccine”. 

(State) 

Done  in  Washington,  DC,  this  11th  day  of 
September  1995. 

Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

(FR  Doc.  95-23032  Filed  9-15-95;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
14CFRPart71 

[Airspace  Docket  No.  95-AWP-161 

Establishment  of  Class  D  Airspace 
Area,  Chandler  Municipal  Airport,  AZ 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 


SUMMARY:  This  action  establishes  a  Class 
D  airspace  area  at  Chandler  Municipal 
Airport,  AZ.  This  action  will  provide 
adequate  airspace  for  instrument  flight 
rules  (IFR)  operations  at  Chandler 
Municipal  Airport,  Chandler,  AZ. 
EFFECTIVE  DATE:  0901  UTC,  November  9, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Speer,  System  Management 
Specialist,  System  Management  Branch, 
AWP-530,  Air  Traffic  Division, 
Western-Pacific  Rbgion,  Federal 
Aviation  Administration,  15000 
Aviation  Boulevard,  Lawndale, 

Cahfomia. 90261,  telephone  (310)  725- 
6533. 

SUPPLEMENTARY  INFORMATION: 

History 

On  June  15, 1995,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  by 
establishing  a  Class  D  airspace  area  at 
Chandler  Municipal  Airport,  Chandler, 
AZ.  (60  FR  31423).  The  effect  of  this 
action  is  to  provide  adequate  Class  D 
airspace  for  aircraft  executing  an 
instrument  approach  procedure  at 
Chandler  Municipal  Airport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 

No  comments  to  the  proposal  were 
received.  Class  D  airspace  designations 
are  published  in  paragraph  5000  of  FAA 
Order  7400.9C,  dated  August  17, 1995, 
and  efiective  September  16, 1995,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  designation 
liste'd  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  a  Class  D  airspace 
area  at  Chandler  Municipal  Airport,  AZ. 
This  action  will  provide  adequate  Class 
D  airspace  for  aircraft  executing 
instrumentapproach  procedures  at 
Chandler  Municipal  Airport,  Chandler, 
AZ. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  “significant  regulatory  action” 
-under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 


routine  matter  that  will  only  afiect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

LiM  of  Subjects  in  14  CFR  Part  71 
Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 
In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103, 40113, 40120; 
E.0. 10854,  24  FR  9565,  3  CFR,  1959-1963 
Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1995,  and  effective 
September  16, 1995,  is  amended  as 
follows; 

Paragraph  5000  Class  D  Airspace 

***** 

AWP  AZ  D  Chandler  Municipal  Airport,  AZ 
[New] 

Chandler  Mimicipal  Airport,  AZ 
(Ut.  33‘’16'09"N,  long.  lll'’48'40"W) 

That  airspace  extending  upward  horn  the 
surface  to.and  including  3700  feet  MSL 
within  a  4-mile  radius  of  Chandler  Municipal 
Airport,  excluding  the  portion  within  the 
Williams-Gateway  Airport,  AZ,  Class  D 
airspace  area.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

dssued  in  Los  Angeles,  California,  on 
August  24, 1995. 

Janies  H.  Snow, 

Acting  Manager,  Air  Traffic  Division, 
Western-Pacific  Region. 

[FR  Doc.  95-23099  Filed  9-15-95;  8:45  am) 
BILUNQ  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  95-ASO-13] 

Amendment  to  Class  E  Airspace; 
Brewton,  AL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 
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SUMMARY:  This  amendment  modifies  the 
Class  E  airspace  area  at  Brewton,  AL,  to 
accommodate  a  VOR  RWY  6  Steindanl 
Instrument  Approach  Procedure  (SLAP) 
for  the  Brewton  Mimicipal  Airport. 
Additional  controlled  edrspace 
extending  upward  finm  700  feet  above 
the  surface  (AGL)  is  needed  to 
accommodate  this  SLAP  and  for 
instrument  flight  rules  (IFR)  operations 
at  the  airport. 

EFFECTIVE  DATE:  0901  UTC,  January  4, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Benny  L.  McGlamery,  System 
Management  Branch,  Air  Treiffic 
Division,  Federal  Aviation 
Administration,  P.O.  Box  20636, 

Atlanta,  Georgia^30320;  telephone  (404) 
305-5570. 

SUPPLEMENTARY  INFORMATION: 

History 

On  July  17, 1995,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  by 
mt^fying  Class  E  airspace  at  Brewton, 
AL  (60  FR  36370).  This  action  would 
provide  adequate  Class  E  airspace  for 
IFR  operations  at  Brewton  Municipal 
Airport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Designations  for  Class  E 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9C  dated  August  17, 1995, 
and  effective  September  16, 1995.  The 
Class  E  airspace  designation  listed  in 
this  dociunent  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  Class  E  airspace  at 
Brewton,  AL,  to  accommodate  a  VOR 
RWY  6  SLAP  and  for  IFR  operations  at 
the  Brewton  Municipal  Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
“significantly  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significantly  rule”  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034;  February  16, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 


traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niimber  of  sm^l  entities 
luider  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 
In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  pjirt  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103, 40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1995,  and  effective 
September  16, 1995,  is  amended  as 
follows; 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  above  the 
surface  of  the  earth. 

*  *  *  *  * 

ASO  AL  E5  Brewton,  AL  [Revised] 

Brewton  Mimicipal  Airport,  AL 

(Lat.  31°03'05"N,  long.  87‘’04'05"  W) 
Crestview,  FL,  VORTAC 
(Lat.  30‘’49'34"N,  long.  86“40'45"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-mile  radius 
of  the  Brewton  Municipal  Airport  and  within 
4  miles  each  side  of  the  Crestview,  FL, 
VORTAC  304“  radial,  extending  from  the  7- 
mile  radius  to  15  miles  northwest  of  the 
VORTAC. 

***** 

Issued  in  College  Park,  Georgia,  on 
September  1, 1995. 

Benny  L.  McGlamery, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

[FR  Doc.  95-23095  Filed  9-15-95;  8:45  am) 
BILLING  cooe  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  95-AWP-22] 

Establishment  of  Class  E  Airspace; 
Placervilie,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  a  Class 
E  airspace  area  at  Placervilie  Airport, 


Placervilie,  CA.  The  development  of  a 
Globed  Positioning  System  (GPS) 

Standard  Instrument  Approach 
Procedure  (SLAP)  to  Rimway  (RWY)  5 
has  made  this  action  necessary.  The 
intended  effect  of  this  action  is  to 
provide  adequate  controlled  airspace  for^ 
Instrument  Flight  Rules  (IFR)  operations 
at  Placervilie  Airport,  Placervilie,  CA. 
EFFECTIVE  DATE:  0901  UTC,  November  9, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Speer,  Airspace  Specialist,  System 
Management  Branch,  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
telephone  (310)  725-6533. 

SUPPLEMENTARY  INFORMATION: 

History 

On  July  17, 1995,  the  FAA  proposed 
to  amend  part  71  of  the  Fedei^  Aviation 
Regulations  (14  CFR  part  71)  by 
establishing  a  Class  E  eurspace  area  at 
Placervilie  Airport,  Placervilie,  CA.  (60 
FR  36372).  The  development  of  a  GPS 
SLAP  at  Placervilie  Airport  has  made 
this  action  necessary. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  Class  E  airspace  designations 
are  published  in  paragraph  6005  of  FAA 
Order  7400.9C,  dated  August  17, 1995, 
and  effective  September  16, 1995,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  this  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  a  Class  E  airspace 
area  at  Placervilie,  CA.  The 
development  of  a  GPS  SLAP  at 
Placervilie  Airport  has  made  this  action 
necessary.  The  intended  effect  of  this 
action  is  to  provide  adequate  Class  E 
airspace  for  aircraft  executing  the  GP.S 
RWY  5  SLAP  at  Placervilie  Airport, 
Placervilie,  CA. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  “significant  regulatory  action” 
imder  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
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RegiUatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procediues  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  sm^  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 
Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adc^tion  of  the  Amendment 
In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows; 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103, 40113, 40120; 
E.0. 10854,  24  FR  9565, 3  CFR,  1959>-1963 
Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Feder^d  Aviation 
Administration  Order  7400.09C, 

Airspace  Designations  nnd  Reporting 
Points,  dated  August  17, 1995,  and 
effective  September  16, 1995,  is 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700 feet  or  more 
above  the  surface  of  the  earth. 

***** 

AWPCA  E5  PlacervUle,  CA  [New] 

Placerville  Airport,  CA 
(LaL  38*43'27"  N,  long.  120’'45'12''  W) 

That  airspace  extending  upward  from  700 
feet  above  die  surface  within  a  6.4-mile 
radius  of  Placerville  Airport. 
***** 

Issued  in  Los  Angeles,  California,  on 
September  1, 1995. 

Richard  R.  Lien, 

Manager,  Air  Traffic  Division,  Western-Pacific 
Region. 

(FR  Doc.  95-23098  Filed  9-15-95;  8:45  am] 
BILUNQ  CODE  4»10-13-M 


14  CFR  Part  97 

[Docket  No.  28326;  Arndt  No.  1684] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revolces  Standard 


Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  conunissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  fli^t  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  eaclrSIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  ancLreapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the  ‘ 
amendment  is  as  follows: 

For  Exammation 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 

For  Purchase 

Individual  SLAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S, 
Government  Printing  Office, 
Weishington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  J.  Best,  Flight  Procedmes 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 


regulatory  description  of  each  SLAP  is 
contained  in  official  FAA  from 
documents  which  are  incmporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3, 8260- 
4,  emd  9260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  natvne,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatcny  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  in  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  emd  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
munber. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SLAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 

Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  maldng  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedure  (TERPS).  In  developing  these 
SIAPs,  the  TERPS  criteria  were  appilied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
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body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
“significantly  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significantly  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  September  8, 
1995. 

Thomas  C  Aocardi, 

Director,  Fligfit  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  u.t.c.  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120,  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 


follows: 

$97.23 

[Amended] 

§97.25 

[Amended] 

§97.27 

[Amended] 

§97.29 

[Amended] 

§97.31 

[Amended] 

§97.33 

[Amended] 

§97.35 

[Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 

§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs; 

§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

*  *  *  Effective  November  9,  1995 
Russellville,  AR,  Russellville  Muni,  GPS 
RWY  25,  Orig 


CarlsbadvCA,  McClellan-Palomar,  NDB  RWY 
24,  Arndt  3,  Cancelled 
Perry,  GA,  Perry-Houston  County,  VOR  or 
GPS-A,  Arndt  5 

Perry,  GA,  Perry-Houston  County,  LOC  RWY 
36,  Arndt  1 

Perry,  GA,  Perry-Houston  County,  NDB  or 
GPS  RWY  36,  Amdt  3 
Des  Moines,  lA,  Des  Moines  Inti,  VOR  OR 
GPS  RWY  23,  Amdt  1 
Des  Moines,  lA,  Des  Moines  Inti,  NDB  OR 
GPS  RWY  31R,  Amdt  18 
Des  Moines,  lA,  Des  Moines  Inti.  ILS  RWY 
13L,  Amdt  6 

Des  Moines,  lA,  Des  Moines  Inti,  ILS  RWY 
31R,  Amdt  19 

Des  Moines,  lA,  Des  Moines  Inti,  RADAR-1, 
Amdt  17 

Newton,  lA,  Newton  Muni,  VOR  OR  GPS 
RWY  14,  Amdt  9 

Newton,  lA,  Newton  Muni,  VOR  OR  GPS 
RWY  32,  Amdt  9 

Newton,  lA,  Newton  Muni,  ILS  RWY  32, 

Amdt  1 

Chicago,  IL,  Lansing  Muni,  GPS  RWY  27, 

Orig 

Michigan  City,  IN,  Michigan  City  Muni,  GPS 
RWY  20,  Orig 

Nantucket,  MA,  Nantucket  Memorial,  VOR 
OR  GPS  RWY  24,  Amdt  13 
Nantucket,  MA,  Nantucket  Memorial,  LOC 
BC  RWY  6  Amdt  8 

Nantucket,  MA,  Nantucket  Memorial,  NDB 
RWY  24,  Amdt  11 

Nantucket,  MA,  Nantucket  Memorial,  ILS 
RWY  24,  Amdt  15 

Newburyport,  MA,  Plum  Island,  VOR  OR 
GPS  RWY  10,  Amdt  5 
Norwood,  MA,  Norwood  Memorial,  LOC 
RWY  35,  Amdt  7 

Norwood,  MA,  Norwood  Memorial,  NDB 
RWY  35,  Amdt  7 

Cadillac,  MI,  Wexford  County,  GPS  RWY  25, 
Orig 

Eveleth,  MN,  Eveleth-Virginia  Muni,  GPS 
RWY  27,  Orig 

Raton,  NM,  Raton  Municipal/Crews  Field, 
GPS  RWY  25,  Orig 

Mandan,  ND,  Mandan  Mimi,  VOR  or  GPS-A, 
Amdt  1 

Mandan,  ND,  Mandan  Mimi,  RADAR-1, 
Amdt  4 

Wahpeton,  ND,  Harry  Stem,  GPS  RWY  33, 
Orig 

Allendale,  SC,  Allendale  County,  GPS  RWY 
35,  Orig 

Spearfish,  SD,  Black  Hills-Clyde  Ice  Field, 
GPS  RWY  12,  Orig 

Knoxville,  TN,  McGhee  Tyson,  VOR/DME 
RWY  5R,  Amdt  4,  Cancelled 
Alpine,  TX,  Alpine-Casparis  Municipal,  NDB 
OR  GPS  RWY  19,  Amdt  5 
Brenham,  TX,  Brenham  Muni,  VOR/DME 
RWY  16,  Amdt  1 

Brenham,  TX,  Brenham  Muni,  NDB  RWY  16, 
Amdt  5 

Gainesville,  TX,  Gainesville  Muni,  NDB  OR 
GPS  RWY  17,  Amdt  8 
Houston,  TX,  Sugar  Land  Muni/Hull  Field, 
VOR  DME-A,  Orig 

Houston,  TX,  Sugar  Land  Muni/Hull  Field, 
VOR/DME  RNAV  OR  GPS  RWY  17,  Amdt 
6,  Cancelled 

Houston,  TX,  William  P.  Hobby,  VOR/DME 
OR  GPS  RWY  22,  Amdt  24 
Lyndonville,  VT,  Caledonia  County,  NDB 
RWY  2,  Amdt  3 


•  *  *  Effective  October  12,  1995 

Spokane,  WA,  Spokane  Inti,  ILS  RWY  21, 
Amdt  19 

•  *  *  Effective  Upon  Publication 

Wadsworth,  OH,  Wadsworth  Muni,  VOR/ 
DME-A,  Amdt  1 

Note:  Baltimore,  MD,  Baltimore- 
Washington  Inti,  ILS  RWY  28,  Amdt  10, 
published  in  TL95-19  dated  August  25, 1995, 
missed  approach  instructions  should  read  as 
follows:  Climb  to  2000  via  BAL  R-284  to 
JEANS  INT/BAL  5.1  DME/RADAR  and  hold. 

(FR  Doc.  95-23104  Filed  9-15-95;  8:45  am) 
BILUNQ  CODE  4910-1S-M 


Federal  Aviation  Administration 
14  CFR  Part  97 

[Docket  No.  28327;  Amdt  No.  1685] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 

DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  ExaminatMMi 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 
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For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  ^e  afiected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Dociunents,  US 
Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  J.  Best,  Flight  Procedures 
Stemdards  Branch  (AFS— 420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regvdations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §  97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  natiue,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
dociunents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 


affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SIAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts,  '^e  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procediue  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 


necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  prepeuration  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  1X3  on  September  8, 
1995. 

Thomas  C.  Accardi, 

Director,  Fligjtit  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
die  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103, 40113, 40120, 
44701;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25, 97.27, 97.29, 97.31, 97.33, 
97.35  [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 

§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs; 

§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

*  *  *  Effective  Upon  Publication 


FDC  date 

State 

City 

Airport 

FDC  No. 

SIAP 

08/24/95  . 

VT 

Springfield . 

Springfield/Hartness  State . 

FDC  5/4462 

NDB  OR  GPS-A  AMDT  5... 

08/24/95  . 

VT 

Springfield  . . 

Springfield/Hartness  State . . . 

FDC  5/4463 

LOC-A  AMDT  4... 

08/29/95  . 

TX 

Dumes . 

Moore  County  . 

FDC  5/4779 

VOR/DME  OR  GPS-A  AMDT  5 

08/31/95  . 

Ml 

Oscnrfa . . . 

r)<«oorie— Wi  irtsmith  . 

FDC  5/4650 

VOR  OR  GPS  RWY  6  ORIG-A 

08/31/95  . 

Ml 

Oscoda . . 

0«nnrl»-Wi  irtsmith  . 

FDC  5/4651 

ILS/DME  RWY  24  ORIG 

08/31/95  . 

NV 

Reno  . 

Tehoe  Inti . 

FDC  5/46^7 

ILS  RWY  16R  AMDT  9.. 

08/31/95  . 

NV 

Reno  . 

Teihoe  InU . . 

FDC  5/4648 

LOC-S  RWY  16R  AMDT  5... 
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FDC  date 

State 

City 

Airport 

FDC  No. 

SIAP 

09/06/95  . 

NC 

Chapel  Hill  . 

Horace  Williams . 

FDC  5/4822 

VOR/DME  OR  GPS  RWY  27. 

ORIG-A... 

09/07/95  . 

PA 

Pittsburgh . 

Pittsburgh  Inti . 

FDC  5/4837 

ILS  RWY  10R  AMDT  6... 

09/07/9.5  . 

VA 

Hot  Springs . 

Ingalls  Field  . 

FDC  5/4835 

ILS  RWY  24  AMDT  1... 

[FR  Doc.  95-23103  Filed  9-15-95;  8:45  am] 
BILUNQ  C006  4910-13-M 


FEDERAL  TRADE  COMMISSION 

16  CFR  Parts  24. 231,  and  247 

Guides  for  the  Luggage  and  Related 
Products  Industry,  Guides  for  Shoe 
Content  Labeling  and  Advertising,  and 
Guides  for  the  Ladies’  Handbag 
Industry 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  Rule;  Rescission  of  , 
Guides. 

summary:  The  Federal  Trade 
Commission  (the  “Commission”),  as 
part  of  its  periodic  review  of  its  rules 
and  guides,  annoimces  that  it  has 
concluded  a  review  of  its  Guides  for  the 
Luggage  and  Related  Products  Industry 
(“Luggage  Guides”);  Guides  for  Shoe 
Content  Labeling  and  Advertising 
(“Shoe  Content  Guides”);  and  Guides 
for  the  Ladies’  Hemdbag  Industry 
(“Handbag  Guides”).  Ihe  Commission 
has  decided  to  rescind  these  three 
Guides.  In  a  document  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  the  Conunission  seeks  public 
comment  on  proposed  Guides  for  Select 
Leather  and  Imitation  Leather  Products. 
The  Conunission  is  taking  this  action  to 
clarify  and  streamline  the  Guides. 
EFFECTIVE  DATE:  September  18, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  E.  Arthur,  Attorney,  (214)  767- 
5503,  Federal  Trade  Commission,  Dallas 
Regional  Office,  100  N.  Central 
Expressway,  Suite  500,  Dallas,  Texas 
75201. 

SUPPLEMENTARY  INFORMATION:  In 

response  to  the  Commission’s  request 
for  public  comment  on  the  Luagge 
Guides,  the  Shoe  Content  Guides,  and 
the  Ladies’  Handbag  Guides,  the 
Commission  received  12  comments.  The 
comments  received  are  discussed  in  the 
Commission’s  request  for  public 
comment  concerning  its  proposed 
Guides  for  Select  Leather  and  Imitation 
Leather  Products.  That  request  is 
located  elsewhere  in  this  issue  of  the 
Federal  Register. 

A  review  of  the  comments  and  of  the 
three  Guides  indicates  that 
consolidation  of  their  basic  principles 
into  one  set  of  Guides  is  clearly 


warranted.  Therefore,  on  the  basis  of  the 
discussion  in  this  rule — and  the 
discussion  in  the  Commission’s  request 
for  public  comment  concerning  its 
proposed  Guides  for  Select  Leather  and 
Imitation  Leather  Products,  which  is 
located  elsewhere  in  this  issue  of  the 
Federal  Register,  and  which  is 
incorporated  herein — 16  CFR  Parts  24, 
231,  and  247  are  hereby  rescinded. 

List  of  Subjects 
16  CFR  Part  24 

Advertising,  Luggage  industry.  Trade 
practices. 

16  CFR  Part  231 

Advertising,  Footwear,  Labeling, 
Trade  practices. 

16  CFR  Part  247 
Advertising,  Handbag  industry. 
Labeling,  Trade  practices. 

PART  24— [REMOVED] 

PART  231— [REMOVED] 

PART  247— [REMOVED] 

The  Conunission,  imder  authority  of 
Sections  5(a)(1)  and  6(g)  of  the  Federal 
Trade  Commission  Act,  15  U.S.C. 
45(a)(1)  and  46(g),  amends  chapter  I  of 
Title  16  of  the  Code  of  Federal 
Regulations  by  removing  Parts  24,  231, 
and  247. 

By  Direction  of  the  Ck)mmission. 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  95-23038  Filed  9-15-95;  8:45  am] 
BILUNQ  CODE  67S0-01-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Part  4 

[T.D.  95-78] 

RIN  1515-AB81 

Removal  of  Cambodia  and  Vietnam 
From  List  of  “Non-Entrant”  Countries 

AGENCY:  U.  S.  Customs  Service, 
Department  of  the  Treasury. 

ACTION:  Final  rule. 

SUMMARY:  On  January  3, 1992,  the 
United  States  lifted  the  trade  embargo 


against  Cambodia,  normalizing 
economic  relations  between  the  United 
States  and  Cambodia.  On  February  3, 
1994,  President  Clinton  lifted  the  trade 
embargo  against  Vietnam.  Effective 
April  27, 1995,  the  National  Security 
Coimcil  amended  its  policy  toward 
Cambodia  and  Vietnam  by  removing 
them  from  the  “non-entrant”  “Category 
11”  status  and  placing  them  in  the 
“Category  I”  status  of  vessels  that  may 
enter  U.  S.  ports  subject  to  certain 
limitations. 

This  document  amends  footnote  3a  of 
section  4.20  of  the  Customs  Regulations 
to  remove  Cambodia  and  Vietnam  from 
the  list  of  “non-entrant”  coimtries  so 
that  foreign  vessels  entering  the  United 
States  firom  these  coimtries  are  now 
subject  to  a  lesser  special  tonnage  tax 
assessment. 

DATES:  This  amendment  is  effective 
September  18, 1995.  Reduced  special 
tonnage  tax  assessments  for  foreign 
vessels  entering  the  United  States  from 
Cambodia  and^Vietnam  applied 
commencing  on  April  27, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  E.  Whiting,  Carrier  Rulings 
Branch,  (202)  482-6940. 

SUPPLEMENTARY  INFORMATION: 
Background 

Piusuant  to  information  provided  by 
the  Departments  of  State  and 
Transportation,  Customs  has  foimd  that 
on  January  3, 1992,  the  United  States 
lifted  the  trade  embargo  against 
Cambodia,  normalizing  economic 
relations.  On  February  3, 1994, 

President  Clinton  lifted  the  trade 
embargo  against  Vietnam.  Effective 
April  27, 1995,  the  National  Security 
Coimcil  amended  its  policy  toward 
Cambodia  and  Vietnam  by  removing 
them  from  the  “non-entrant”  “Category 
n”  status  and  placing  them  in  the 
“Category  I”  status  of  vessels  that  may 
enter  U.  S.  ports  subject  to  certain 
limitations. 

Accordingly,  Customs  has  determined 
that  vessels  which  trade  in  or  enter  the 
United  States  from  Democratic 
Kampuchea  (Cambodia)  and  the 
Socidist  Republic  of  Vietnam  are  no 
longer  subject  to  the  payment  of  special 
tonnage  tax  in  the  amount  of  $2.00  as 
provided  in  46  U.S.C.  App.  121  and  141 
and  section  4.20  of  the  Customs 
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Regulations  (19  CFR  4.20),  but  they  will 
be  subject  to  the  $0.50  special  tonnage 
tax  and  $0.50  light  money  rates 
provided  therein. 

This  document  amends  footnote  3a  of 
section  4.20  of  the  Customs  Regulations 
(19  CFR  4.20,  footnote  3a)  to  remove 
Cambodia  and  Vietnam  from  the  list  of 
“non-entrant”  countries,  reflecting  the 
lesser  special  tonnage  tax  assessments 
for  foreign  vessels  entering  the  United 
States  from  these  countries. 

Regulatory  Flexibility  Act  and 
Executive  Order  12866 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  and  based  upon  the  information 
set  forth  above,  it  is  certified  that  the 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
the  regulation  is  not  subject  to  the 
regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 

This  dociunent  does  not  meet  the 
criteria  for  a  “significant  regulatory 
action”  as  specified  in  Executive  Order 
12866. 

Inapplicability  of  Public  Notice  and 
Comment  Requirements  and  Delayed 
EfiRective  Date  Requirements 

Because  the  subject  matter  of  this 
document  does  not  constitute  a 
departiure  from  established  policy  or 
procedures,  but  merely  announces  a 
benefit  for  the  pubUc,  it  has  been 
determined,  pursuant  to  5  U.S.C. 
553(b)(B),  that  the  notice  and  public 
comment  procedures  thereon  are 
unnecessary.  For  the  same  reasons,  it 
has  also  been  determined,  pinsuant  to  5 
U.S.C.  553(d)(1)  and  (3),  that  good  cause 
exists  for  not  requiring  a  delayed 
efiective  date. 

Drafting  Information 

The  principal  author  of  this  document 
was  Janet  L.  Johnson,  Regulations 
Branch.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  4 

Customs  duties  and  inspection. 
Exports,  Freight,  Harbors,  Maritime 
carriers.  Oil  pollution.  Reporting  and 
recordkeeping  requirements. 

Amendment  to  the  Regulations 

For  the  reasons  set  forth  in  the 
preamble,  part  4  of  the  Customs 
Regulations  (19  CFR  part  4)  is  amended 
as  set  forth  below. 


PART  4— VESSELS  IN  FOREIGN  AND 
DOMESTIC  TRADES 

1.  The  general  authority  citation  for 
part  4  and  the  specific  authority  for 

§  4.20  continue  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C  66. 

1431, 1433, 1434, 1624;  46  U.S.C  App.  3,  91; 

It  It  It  it  it 

Section  4.20  also  issued  under  46  U.S.C 
2107(b), 8103, 14306, 14502, 14511, 14512, 
14513. 14701, 14702, 46  U.S.C  App.  121, 
128; 

***** 

§4.20  [Amended] 

2.  In  §  4.20(c).  footnote  3a  to  the  table 
is  amended  by  removing  the  words 
“Democratic  Kampuchea  (Cambodia);” 
and  “;  and,  the  Socialist  RepubUc  of 
Vietnam”. 

Approved;  August  23, 1995. 

William  F.  RUey, 

Acting  Commissioner  of  Customs. 

Dennis  M.  O’CiHUiell, 

Acting  Deputy  Assistant  Secretary  of  the 
Treasury. 

IFR  Doc.  95-22977  Filed  9-15-95;  8:45  am] 
BILUNQ  cooe  4820-02^ 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38 CFR  Parti 

RIN  2900^H71 

Board  of  Contract  Appeals:  Rules  of 
the  Board 

AGENCY:  Department  of  Veterans  Afiairs. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
rules  of  the  VA  Board  of  Contract 
Appeals  concerning  optional  small 
claims  (expedited)  and  accelerated 
procedures.  The  maximum 
jurisdictional  amount  of  $10,000  is 
changed  to  $50,000  for  cases  in  which 
an  appellant  may  elect  to  have  an 
appeal  processed  tmder  the  small  claims 
(expedited)  procedures.  Also,  the 
maximtun  jurisdictional  amount  of 
$50,000  is  changed  to  $100,000  for  cases 
in  which  an  appellant  may  elect  to  have 
an  appeal  processed  under  the 
accelerated  procedures.  These 
amendments  merely  reflect  statutory 
changes. 

EFFECTIVE  DATE:  September  18, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  J.  Sheridan,  Counsel  to  the 
Chairman,  VA  Board  of  Contract 
Appeals,  Department  of  Veterans 
Affairs,  810  Vermont  Ave.,  NW. 
Washington,  DC  20420,  (202)  273-6743. 


SUPPLEMENTARY  INFORMATION:  This 
document  amends  Rule  12  of  the  rules 
of  the  VA  Board  of  Contract  Appeals  (38 
CFR  1.780  et  seq.).  Rule  12  includes  a 
number  of  provisions  relating  to 
optional  small  claims  (expedited)  and 
accelerated  procedures. 

Previously,  Rule  12  at  38  CFR 
1.783(l)(l)(i)  included  the  following 
provisions  concerning  optional  small 
claims  (expedited)  procedures: 

(i)  In  appeals  where  the  amount  in  dispute 
is  $10,000  or  less,  the  appellant  may  elect  to 
have  the  appeal  processed  under  a  small 
claims  (exp^ited)  procedure  requiring 
decisiop  of  the  appeal,  whenever  possible, 
within  120  days  after  the  Board  receives 
written  notice  of  the  appellant’s  election.  The 
details  of  this  procedure  appear  in  paragraph 
(1)(2)  of  this  section  (rule  12).  An  appellant 
may  elect  the  accelerated  procedure  set  forth 
in  paragraphs  (1)(3)  of  this  section  (Rule  12) 
in  any  appeal  eligible  for  small  claims 
(expedited)  procedure. 

The  $10,000  amoimt  in  this  paragraph 
was  mandated  by  statute.  However,  The 
Federal  Acquisition  Streamlining  Act  of 
1994  (FASA)  (Pub.  L.  103-355)  changed 
the  $10,000  ammmt  to  $50,000. 
Accordingly,  in  38  CFR  1.783(l)(l)(i)  the 
$10,000  amoimt  is  changed  to  $50,000 
to  reflect  the  statutory  change. 

Previously,  Rule  12  at  38  CFR 
1.783(l)(l)(ii)  included  the  following 
provisions  concerning  accelerated 
procedures: 

(ii)  In  appeals  where  the  amount  in  dispute 
is  $50,000  or  less,  the  appellant  may  elect  to 
have  the  appeal  processed  imder  an 
accelerated  procedure  requiring  decision  of 
the  appeal,  whenever  possible,  within  180 
days  after  the  Board  receives  written  notice 
of  the  appellant’s  election.  The  details  of  this 
procedure  appear  in  paragraph  (1)(3)  of  this 
section  (Rule  12). 

The  $50,000  amoimt  in  this  pareigraph 
also  was  mandated  by  statute.  However, 
the  FASA  also  changed  the  $50,000 
amount  to  $100,000.  Accordingly,  in  38 
CFR  1.783(l)(l)(ii)  the  $50,000  amount 
is  changed  to  $100,000  to  reflect  the 
statutory  change. 

This  final  rule  reflects  statutory 
changes  and,  therefore,  is  not  subject  to 
the  provisions  of  5  U.S.C.  552  or  553, 
including  the  notice  and  comment 
provisions. 

The  Secretary  hereby  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612.  TTiis  rule  merely 
reflects  statutory  amendments. 
Therefore,  this  final  rule  is  exempt  from 
the  initial  and  final  regulatory  flexibility 
analyses  requirements  of  §§  603  and 
604. 
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List  of  Subjects  in  38  CFR  Part  1 

Administrative  practice  and 
procedure.  Archives  and  records. 
Cemeteries,  Claims,  Coiirts,  Flags, 
Freedom  of  information.  Government 
contracts.  Government  employees. 
Government  property.  Infants  and 
children.  Inventions  and  patents. 
Investigations,  Parking,  Penalties,  Postal 
service.  Privacy,  Reporting  and 
recordkeeping  requirements.  Seals  and 
insignia,  Sectirity  measures.  Wages. 

Approved:  September  7, 1995. 

Jesse  Brown, 

Secretary  of  Veteians  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  1  is  amended  as 
set  forth  below: 

PART  1— GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority;  Sections  1.955  to  1.970  issued 
under  38  U.S.C.  3720(a)(4)  and  5302;  5  U.S.C. 
5584. 

§1.783  [Amended] 

2.  In  §  1.783,  paragraph  (l)(l)(i)  is 
eunended  by  removing  “$10,000”  and 
adding  in  lieu  thereof  “$50,000”;  and 
paragraph  (l)(l)(ii)  is  amended  by 
removing  “$50,000”  and  adding  in  lieu 
thereof  “$100,000”. 

[FR  Doc.  95-23036  Filed  9-15-95;  8:45  am] 
BILLING  CODE  8320-01-P 


38  CFR  Parts  1  and  2 
RIN  2900-AH69 

Contract  Appeals  Board  Regulations 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  This  docLiment  removes  the 
Department  of  Veterans  Affairs  (VA) 
regulations  concerning  “APPEALS 
FROM  DECISIONS  OF  CONTRACTING 
OFFICERS.”  These  regulations 
concerned  appeals  to  the  VA  Contract 
Appeals  Board  (VACAB).  Prior  to  1978, 
contract  disputes  were  resolved  by  the 
VACAB.  However,  the  VACAB  was 
“superseded”  and  “subsumed”  by  the 
VA  Board  of  Contract  Appeals 
(VABCA).  The  VACAB 's  functions  were 
to  be  phased-out.  The  last  VACAB 
appeal  was  docketed  in  1986,  and  the 
phase-out  has  been  completed.  Hence, 
the  VACAB  regulations  are  no  longer 
needed. 

EFFECTIVE  DATE:  September  18, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  J.  Sheridan,  Counsel  to  the 
Chairman,  VA  Board  of  Contract 
Appeals,  Department  of  Veterans 


Affairs,  810  Vermont  Ave.,  NW, 
Washington,  DC  20420,  (202)273-6743. 
SUPPLEMENTARY  INFORMATION:  Under  5 
U.S.C.  553  there  is  a  basis  for  dispensing 
with  prior  notice  and  comment  and  for 
dispensing  with  a  30-day  delay  of  the 
effective  date  since  this  final  rule 
concerns  rules  of  agency  organization, 
practice,  or  procediue.  Additionally, 
under  5  U.S.C.  there  is  good  cause  for 
dispensing  with  prior  notice  and 
comment  and  for  dispensing  with  a  30- 
day  delay  of  the  effective  date  since  the 
changes  made  by  this  document  should 
not  affect  anyone  and,  consequently, 
prior  procedures  are  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest. 

The  Secretary  hereby  certifies  that 
this  final  rule  vdll  not  have  a  significant 
economic  impact  on  a  substantial 
munber  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612.  T^is  final  rule 
should  not  have  an  impact  on  any 
individual  or  entity.  Therefore,  pursuant 
to  5  U.S.C.  605(b),  this  final  rule  is 
exempt  finm  the  initial  and  final 
regulatory  flexibility  analyses 
retirements  of  §§  603  and  604. 

Tins  regulatory  action  has  been 
reviewed  by  the  Office  of  Memagement 
and  Budget  under  Executive  Order 
12866. 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  number. 

List  of  Subjects 
38  CFR  Part  1 

Administrative  practice  and 
procedure.  Archives  and  records. 
Cemeteries,  Claims,  Coiuts,  Flags, 
Freedom  of  Information,  Government 
contracts  Government  employees. 
Government  property.  Infants  and 
children.  Inventions  and  patents. 
Investigation,  Parking,  Penalties,  Postal 
Service,  Privacy  Reporting  and 
recordkeeping  requirements.  Seals  and 
insi^a  Security  measures.  Wages 

38  CFR  Part  2 

Authority  delegations  (Government 
agencies) 

Approved:  September  7, 1995. 

Jesse  Brown, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  parts  1  and  2  are 
amended  as  follows: 

PART  1— GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  Sections  1.955  to  1.970  issued 
under  38  U.S.C.  3720(a)(4)  and  5302;  5  U.S.Q 
5584. 


§§1.770-1.776  [Removed] 

2.  The  heading  “APPEALS  FROM 
DEQSIONS  OF  CONTRACTING 
OFHCERS”  and  §§  1.770  through  1.776 
are  removed. 

PART  2-^ELEGATIONS  OF 
AUTHORITY 

3.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  72  Stat.  1114;  38  U.S.C.  501, 
unless  otherwise  noted. 

§2.5  [Amended] 

4.  In  §  2.5,  paragraph  (b)  is  amended 
by  removing  “and  Contracts  Appeals 
Board”. 

§§2.62-2.658  [Removed] 

5.  Sections  2.62  through  2.65a  are 
removed. 

[FR  Doc.  95-23037  Filed  9-15-95;  8:45  am) 
BILUNG  CODE  8320-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  51 
[FRL-6294-9] 

Inspection/Maintenance  Flexibility 
Amendments 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  Today’s  action  revises  the 
motor  vehicle  Inspection/Maintenance 
(I/M)  Program  Requirements.  EPA 
annoimced  its  intent  to  amend  the  I/M 
Program  Requirements  in  December 
1994  and  held  stakeholders’  meetings 
on  January  24, 1995  and  January  31, 
1995.  This  action  creates  an  adffitional, 
less  stringent  enhanced  I/M 
performance  standard  which  allows 
areas  that  can  meet  the  1990  Clean  Air 
Act  requirements  for  Reasonable  Further 
Progress  and  attainment  to  implement 
an  I/M  program  that  falls  below  the 
originally  promulgated  enhanced  I/M 
performance  standard.  Because  the  new 
low  enhanced  1/M  performance 
standard  eliminates  the  need  for  the 
speci6d  enhanced  performance  standard 
for  El  Paso,  Texas,  today’s  action  repeals 
that  special  performemce  standard.  This 
action  also  revises  the  high  enhanced  1/ 
M  performance  standard  to  include  a 
visual  inspection  of  the  positive 
crankcase  ventilation  (PCV)  valve  on  all 
light-duty  vehicles  and  light-duty  trucks 
fi:om  model  years  1968  to  1971, 
inclusive,  and  of  the  exhaust  gas 
recirculation  (EGR)  valve  on  ^1  light- 
duty  vehicles  and  light-duty  truclu  fiohi 
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model  years  1972  through  1983, 
inclusive.  The  low  enhanced 
performance  standard  contzdns  similar 
testing  requirements,  which  are 
necessary  to  ensiure  full  compliance 
with  the  Clean  Air  Act’s  requirement 
that  all  federal  performance  standards 
for  enhanced  I/M  programs  be  based 
upon  a  model  program  that  includes,  at 
a  minimiiTTi,  two  inspections  per  subject 
vehicle:  an  emission  inspection  and  a 
visual  inspection.  Today’s  action  tilso 
changes  the  waiver  cost  requirements  by 
extending  the  deadline  for 
implementing  the  minimum 
expenditiire  to  qualify  for  a  waiver 
specified  in  the  Qean  Air  Act;  allowing 
the  application  of  pre-inspection  repairs 
toward  meeting  the  waiver  expenditure 
requirements  imder  limited 
circumstances:  allowing  the  cost  of 
primary  emission  control  components 
replaced  by  family  or  Mends  to  apply 
toward  the  waiver  cost  requirement:  and 
removing  the  bar  against  issuing 
hardship  exemptions  more  than  once 
per  vehicle  lifetime.  EPA  is  also 
including  revised  regulatory  language  to 
change  the  population  cutoff  for  basic  1/ 
M  from  50,000  persons  to  200,000 
persons.  Lastly,  this  rule  makes 
clarifyii^  amendments  to  the  I/M 
requirements  for  areas  undergoing 
redesignation.  EPA  will  soon  publish  a 
separate  Supplemental  Notice  of 
Proposed  Rulemaking  proposing  an 
additional  performance  standard  for 
attainment  and  moderate  (with  less  than 
200,000  population)  ozone 
nonattainment  areas  not  otherwise 
required  to  implement  basic  I/M 
programs  in  the  Ozone  Transpcut 
Regipn.  That  proposed  standard  is  based 
on  minimum  statutory  requirements  for 
these  particular  areas  and  wovdd  afford 
them  flexibility  beyond  that  provided  by 
this  final  action. 

EFFECTIVE  DATE:  This  rule  will  take  effect 
on  October  18, 1995. 

ADDRESSES:  Materials  relevant  to  this 
rulemaking  are  contained  in  Public 
Docket  No.  A-95-08.  The  docket  is 
located  at  the  Air  Docket,  Room  M-1500 
(6102),  Waterside  Mall  SW., 

Washington,  E)C  20460.  The  docket  may 
be  inspected  between  8  a.m.  to  4:30  p.m. 
on  weekdays.  A  reasonable  fee  may  be 
charged  for  copying  docket  material. 

FOR  FURTHER  MFOmUTION  CONTACT: 
Eugene  J.  Tierney,  Office  of  Mobile 
Sources,  National  Vehicle  and  Fuel 
Emissions  Laboratory,  2565  Plymouth 
Road,  Ann  Arbor,  Michigan,  48105. 
Telephone  (313)  668-4456. 


SUPPLEMENTARY  INFORMATION: 

1.  Table  of  Contents 

n.  Sunimaiy  of  Rule 
in.  Authority 

IV.  Public  Participation 

A.  Low  Enhanced  Performance  Standard 

B.  Extended  Deadline  for  Implementing  the 
$450  Waiver 

C  Population  Requirements  for  Basic  I/M 

D.  Test-and-Repair  Discoimt  and  Program 
Equivalency 

V.  Administrative  Requirements 

A.  Administrative  Designation 

B.  Reporting  and  Racor^eeping 
Requirement 

C  Re^atory  Flexibility  Act 

D.  Unhmded  Mandates  Act 

n.  Summary  of  Rule 

Under  the  Clean  Air  Act  as  amended 
in  1990  (the  Act),  42  U.S.C.  7401  et  seq., 
the  U.S.  Environmental  Protection 
Agency  (EPA)  published  in  the  Federal 
Register  on  November  5, 1992  (40  CFR 
part  51,  subpart  S)  rules  related  to  plans 
for  Motor  Vehicle  Inspection  and 
Maintenance  (I/M)  programs  (hereafter 
referred  to  as  the  I/M  rule,  see  57  FR 
52950).  EPA  published  a  notice  of 
proposed  rule  making  proposing 
changes  to  the  I/M  rule  in  the  Federal 
Register  on  April  28, 1995  (60  FR 
20934).  EPA  today  takes  final  action  to 
revise  the  1992  I/M  rule  to  provide 
greater  flexibility  to  states  required  to 
implement  I/M  programs. 

Section  182  of  the  Act  was 
prescriptive  regarding  the  various 
elements  that  are  required  as  part  of  an 
enhanced  I/M  performance  standard.  It 
also  required  that  EPA  provide  states 
with  flexibility  in  meeting  the 
requirement  for  enhanced  or  basic  I/M 
programs.  States  have  requested 
additional  flexibility  in  two  areets:  the 
timing  of  the  Act’s  mandated  minimum 
expenditure  required  to  qualify  for  a 
waiver  and  a  lower  performance 
standard  for  areas  that  may  not  need  an 
enhanced  I/M  program  as  effective  as 
the  one  EPA  adopted  in  1992  to  meet 
the  Act’s  Reasonable  Further  Progress 
and  attainment  demonstration 
requirements.  (These  two  standards  are 
referred  as  the  low  enhanced  and  high 
enhanced  performance  standards, 
respectively.) 

^A  is  establishing  an  alternate,  low 
enhanced  1/M  performance  standard. 
This  standard  is  designed  for 
nonattainment  areas  that  are  required  to 
implement  enhanced  I/M  but  whiC:h  can 
obtain  adequate  emission  reductions 
frnm  other  soim»s  to  meet  emission 
reduction  requirements,  without  the 
stringency  of  the  high  enhanced  I/M 
performance  standard.  EPA  will 
approve  an  enhanced  I/M  SIP  meeting 
the  low  performance  standard  provided 


EPA  has  approved  or  is  simultaneously 
approving  the  state’s  1996  15%  V(XI 
reasonable  further  progress  SIP  and 
provided  that  the  state’s  ozone  or  CO 
attainment  SIP  and  its  post-1996  VOC 
reasonable  further  progress  SIPs  have 
not  been  disapproved. 

The  low  ennanced  performance 
standard  meets  the  Act’s  requirement 
that  it  be  based  on  centralized,  annual 
testing  of  light  duty  cars  and  trucks,  and 
checks  for  tampering  and  exhaust 
emissions.  Nevertheless,  this  standard 
can  be  met  with  a  comprehensive 
decentralized,  test-and-repair  program. 

EPA’s  opinion  that  states  should  have 
the  flexibility  to  implement  only  the 
low  enhanced  I/M  program  if  more  is 
not  needed  to  meet  their  air  quality 
goals  makes  common  sense  for  areas 
whose  emissions  affect  only  themselves. 
With  respect  to  states  in  the  Northeast 
Ozone  Transport  Region,  however,  there 
is  the  additional  issue  of  the  effect  of 
one  area’s  emissions  on  downwind 
areas’  air  quality,  even  if  the  first  area’s 
emissions  result  in  achievement  of  all 
local  goals  for  clean  air.  EPA  believes 
that  making  the  low  enhanced 
performance  standard  available  even 
within  the  OTR  will  result  in  needed 
reductions  on  both  local  and  regional 
scales,  while  offering  useful  flexibility 
especially  with  respect  to  areas  that 
themselves  have  no  air  quality  problem. 
OTR  states  are  reqviired  to  submit 
attainment  plans  for  their 
nonattainment  areas,  and  these  plans 
must  address  both  local  and  transported 
emissions.  In  fact,  EPA  now  believes 
that  the  low  performance  standard  that 
EPA  proposed  and  is  finalizing  today 
offers  insufficient  flexibility,  in  that  it 
would  require  states  to  create  all-new 
networks  of  emission  testing  stations  in 
many  cities  currently  without  them, 
cities  with  no  air  quality  problem  of 
their  own.  EPA  believes  that  the  affected 
states  will  likely  be  able  to  find  more 
cost-effective  and  publicly  preferred 
ways  to  provide  for  region-wide 
attainment.  However,  EPA  did  not 
propose  any  more  flexible  policy  for 
these  areas,  and  cannot  take  final  action 
at  this  time  to  provide  more  flexibility. 
Therefore,  EPA  will  soon  publish  a 
Supplemental  Notice  of  Proposed 
Rulemaking,  which  offers  additional 
flexibility  by  proposing  to  establish  a 
lower  enhanced  performance  standard 
for  qualified  areas  in  the  OTR.  The 
Supplemental  Notice  will  also  explain 
the  legal  basis  for  this  additional 
flexibility.  The  standard  will  allow 
attainment  areas  and  marginal  and 
moderate  (with  less  than  200,000 
population)  ozone  areas  in  the  OTR,  not 
otherwise  required  to  implement  basic 
I/M  programs,  to  implement  enhanced 
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programs  which  meet  the  requirements 
of  the  statute  without  establishing 
extensive  emission  test  networks. 

EPA  published  a  Notice  of  Proposed 
RulemeJdng  (NPRM)  on  April  28, 1995 
describing  these  and  other  proposed 
amendments  to  the  I/M  rule.  Proposed 
changes  in  the  waiver  requirements, 
population  cutoff  for  basic  progreims 
and  reqriirements  for  basic  areas  which 
have  b^n  redesignated  to  attainment 
were  designed  to  offer  greater  flexibility 
to  the  states  in  the  implementation  of 
their  I/M  programs.  The  NPRM  also 
proposed  the  inclusion  of  visual  checks 
as  part  of  the  test  procedrue  for  all 
veMcles  subject  to  enhanced  I/M. 
Readers.should  refer  to  the  NPRM  for  a 
complete  description  of  the  background 
and  rationale  for  the  proposed 
amendments,  which  will  not  be  restated 
here. 

After  receiving  and  considering 
public  comment  on  the  NPRM,  EPA  is 
today  finalizing  each  of  the  proposed 
amendments  as  follows. 

(1)  EPA  is  establishing  the  alternative 
low  enhanced  performance  standard. 

(2)  EPA  is  extending  the  deadline  for 
the  foil  implementation  of  the  minimvun 
expenditure  required  to  be  eligible  for  a 
waiver  for  both  basic  and  enhanced  I/M 
programs  until  January  1998.  In  the 
interim,  a  state  can  establish  any 
minimum  expenditure  it  chooses,  as 
long  as  it  accounts  for  the  higher  waiver 
rates  that  will  occur  between  now  and 
1998  in  its  emission  inventory  forecasts 
in  the  Reasonable  Fiuther  Progress  plan. 

(3)  EPA  is  allowing  states  to  include 
qualified  repair  cost  expenditures  that 
occur  within  60  days  of  the  initial  test 
toward  meeting  the  minimiun  waiver 
expenditure. 

(4)  Additionally,  EPA  is  allowing  the 
cost  of  specified  emission  control 
components  replaced  by  persons  other 
than  recognized  repair  technicians  to 
apply  towards  the  waiver  cost  limit. 

(5)  EPA  is  deleting  language  from  the 
November  5, 1992  I/M  rule  barring 
motorists  from  qualifying  for  more  than 
one  hardship  exemption  during  the 
lifetime  of  a  vehicle. 

(6)  EPA  is  adding  a  visual  inspection 
of  the  positive  crankcase  ventilation 
(PCV)  valve  on  all  light-duty  vehicles 
and  light-duty  trucks  of  model  year 
1968  through  1971,  inclusive,  and  of  the 
exhaust  gas  recirculation  (EGR)  valve  on 
all  light-duty  vehicles  and  light-duty 
truclu  of  model  year  1972  through  1983, 
inclusive  to  the  high  enhanced 
performance  standeird. 

(7)  In  the  proposed  rule  of  April  28, 
1995,  EPA  requested  conunent  on 
whether  or  not  it  should  change  the 
minimiun  population  cutoff  for  basic  U 
M  programs.  Based  on  the  public 


comment  received,  EPA  is  revising  the 
regulatory  language  in  this  rulemaldng 
to  increase  the  minimum  threshold  for 
basic  I/M  programs  to  200,000  or  more. 

(8)  Finally,  EPA  is  clarifying  the 
requirements  for  basic  I/M  areas  that  are 
eligible  for  redesignation  to  attaiiunent. 
Consistent  with  EPA’s  original  intent, 
EPA  does  not  believe  that  a  violation  of 
the  standard  in  an  area  that  has  been 
redesignated  automatically  requires  the 
implementation  or  upgrade  of  an  I/M 
program.  EPA  believes  that,  in  the  event 
of  a  violation,  a  state  should  have  the 
flexibility  to  select  whichever 
contingency  measiures  are  best  smted  to 
correcting  the  problem  to  bring  the  area 
to  attainment  as  quickly  as  possible.  The 
rule  would  continue  to  require, 
however,  that  such  an  upgraded  basic  1/ 
M  program  be  among  the  contingency 
measiues  from  which  the  state  will 
choose.  Changes  to  remove  extraneous 
language  related  to  the  requirements  for 
an  implementation  schedule  will  also  go 
into  effect. 

m.  Authority 

Authority  for  the  action  in  this  notice 
is  granted  to  EPA  by  section  182  of  the 
Clean  Air  Act  as  amended  (42  U.S.C. 
7401,  etseq.). 

rV.  Public  Partifdpation 

This  section  discusses  the  content  of 
the  most  significant  of  the  flexibility 
amendments,  the  submissions  to  the 
docket  received  dviring  the  comment 
period  and  EPA’s  response  to  those 
comments.  Submissions  were  received 
from  approximately  60  commenters 
including  state  governments  mid 
agencies,  industry,  environmental 
organizations  and  other  organizations. 
Copies  of  the  original  comments  can  be 
obtained  in  their  entirety  for  a 
reasonable  copying  fee  from  the  docket 
for  this  rule.  The  docket  also  includes 
a  complete  Response  to  Comments 
document  for  this  rule.  Substantial 
comments  were  received  on  each  of  the 
amendments  and  were  folly  addressed 
in  that  document. 

A.  Low  Enhanced  Performance 
Standard 

1.  Summary  of  Proposal 

EPA  proposed  to  establish  an 
alternate,  less  stringent  I/M  performance 
standard  called  the  low  enhanced 
performance  standard.  This  low 
enhanced  standard  is  designed  for  areas 
which  are  required  to  implement 
enhanced  programs  but  which  do  not 
have  a  major  mobile  source  component 
to  the  air  quaUty  problem,  or  which  can 
obtain  adequate  reductions  from  other 
soxirces  to  meet  the  15%  VCXZ  reduction 


requirement  and  demonstrate 
attainment. 

The  low  enhanced  standard  differs 
from  the  original  standard,  now  refenod 
to  as  the  high  enhanced  performance 
standard,  in  that  it  allows  for  idle 
testing.  Although  the  standard  is  based 
on  an  annual,  test-only  network  this  can 
also  be  met  with  a  biennial,  test-and- 
repair  network. 

2.  Summary  of  Comments 

Commenters  generally  supported  the 
notion  of  flexibility  and  the  proposed 
low  enhanced  option,  although  most 
believe  that  it  does  not  offer  enough 
flexibility.  The  thrust  of  these  comments 
was  that  the  proposed  flexibility  will 
not  be  a  viable  option  for  most  areas 
because  credit  discoimts  for  test-and- 
repair  networks  and  other  mandated 
requirements  preclude  most  states  from 
implementing  programs  which  they 
believe  to  be  equivalent  to  required 
programs.  One  comment  asked  for 
clarification  of  an  appeirent 
inconsistency  between  the  sxunmary 
and  the  proposed  rule:  whether  the  low 
enhanced  standard  can  be  applied  if 
attainment  goals  are  met  for  either  CO 
and/or  ozone  or  both  CO  and  ozone. 

Several  commenters  strongly  opposed 
the  proposed  low  enhanced  standard, 
claiming  that  it  is  inconsistent  with 
Clean  Air  Act  section  182(c)(3)(C)(vi), 
which  mandates  EPA  to  require 
centralized  networks  unless  states  can 
demonstrate  equivalency  of 
decentralized  networks.  They  argue  that 
these  programs  will  be  less  effective  and 
will  result  in  failure  to  meet  attainment 
goals.  Comments  were  also  made  that 
EPA  is  mandated  to  establish  “a” 
performance  standard  and  that  to 
establish  more  than  one  is  contrary  to 
law. 

3.  Response  to  Comments 

_  EPA  has  designed  this  flexibility 
specifically  for  those  areas  which  either 
do  not  have  a  major  mobile  source 
component  to  their  air  pollution 
problem  or  which  do  not  require  I/M 
programs  which  achieve  substantial 
reductions  in  automotive  emissions  to 
achieve  air  quality  goals.  To  lower  the 
standeird  any  further  and  make  it 
available  to  more  enhanced  I/M  areas  by 
granting  inappropriately  large  credits  to 
test-and-repair  programs  would 
imdermine  the  goals  of  I/M  and  the 
Clean  Air  Act.  While  the  Act  requires 
certain  program  parameters  to  ensure 
programs  are  both  effective  and 
enforceable,  EPA  is  mandated  to  ensure 
that  these  programs  meet  their  intended 
goals.  EPA  maintains  that  it  offers  the 
states  flexibility  to  do  so  by  making  a 
case-by-case  assessment  of  program 
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effectiveness  and  assigning  credits 
accordingly.  EPA  is,  in  fact,  in  the 
process  of  doing  this  with  two  test-and- 
repair  states.  EPA  beheves  that  to  allow 
more  credit  for  test-and-repair  networks 
than  is  scientifically  justified  by  the 
available  data  or  make  vital 
requirements  optional  would  lead  to 
failed  programs  and  attainment  goals. 
EPA  supports  its  credit  assessment  for 
test-and-repair  networics  later  in  this 
dociunent. 

EPA  beheves  that  the  low  enhanced 
performance  steindard  is  consistent  with 
the  Act’s  reqiiirement  that  a  program  be 
based  on  a  centraUzed  network  imless 
the  state  demonstrates  that  a 
decentralized  program  is  equally 
effective.  EPA  beheves  that  low 
enhanced  programs  theit  opt  for  the 
decentrahzed  networlrcan  make  sudi  a 
demonstration  with  the  MOBILESa 
model  and  a  comprehensive  program 
which  includes  annual  testing  of  heavy 
duty  vehicles,  pressure  testing,  and  full 
anti-tampering  programs.  EPA  also 
maintains  that  ^e  Act  in  no  way  bars 
it  fi’om  estabhshing  multiple 
performance  standards.  Ihis  is  not  a 
new  interpretation,  but  rather  one 
which  EPA  took  in  the  case  of  El  Paso 
which  was  subject  to  an  alternate 
standard  imder  the  original  I/M  rule. 

To  clarify  the  apparent  inconsistency 
between  the  siunmary  and  the  rule:  low 
enhanced  I/M  may  be  implemented  only 
in  those  states  that  can  meet  all  of  the 
1990  Clean  Air  Act  requirements  for 
Reasonable  Further  Progress  (RFP)  for 
ozone  and  attainment  for  both  ozone 
and  carbon  monoxide,  if  the  area  is 
required  to  implement  enhanced  I/M  for 
both  pollutants.  If  an  area  is  required  to 
implement  enhanced  I/M  for  only  one 
pollutant  (regardless  of  a  requirement  to 
implement  basic  I/M  for  the  other 
pollutant],  then  low  enhanced  may  be 
implemented  if  RFP  and  attainment 
requirements  are  met  for  that  pollutant. 

B.  Extended  Deadline  for  Implementing 
the  $450  Waiver 

1.  Summary  of  Proposal 

The  original  I/M  rule  requires  that  for 
enhanced  programs,  states  must 
implement  the  $450  minimiim 
expenditiue  to  quafify  for  a  waiver 
when  the  I/M  program  starts  in  1995. 

EPA  proposed  to  postpone  full 
implementation  of  the  enhanced  I/M 
waiver  reqxiirement  imtil  Janueuy  1, 
1998,  to  allow  states  time  to  reach  the 
long-term  goals  of  the  Clean  Air  Act. 
This  action  aims  to  provide  the  short 
term  regulatory  relief  states  have  been 
requesting  and  would  give  states 
additional  time  to  develop  programs  to 


assist  low-income  vehicle  owners  to 
repair  their  vehicles. 

Some  states  are  in  the  process  of 
developing  programs  to  mitigate  the 
impact  of  I/M-relatod  repair  costs  on 
low-income  motorists.  Such  efforts  have 
generally  involved  either  granting  low- 
income  motorists  time  extensions  of  up 
to  one  full  test  cycle  (per  the  November 
5, 1992  rule),  repair  subsidy  programs 
for  individuals  on  some  form  of  pubUc 
assistance,  or  scrappage  programs  for 
low  value,  high  emitting  vehicles. 

Repair  subsidy  and  scrappage  based 
efforts  tend  to  vary  most  in  &e  area  of 
funding  mechanism.  In  some  programs, 
mitigation  efforts  are  funded  %  way  of 
late  fees  collected  from  motorists  who 
have  missed  their  scheduled  testing 
deadline;  in  others,  revenue  is  generated 
by  €dlowing  new  car  buyers  to  pay  a  on- 
time  “mitigation  fee’’  which  exempts 
them  from  the  first  scheduled 
inspection.  EPA  is  willing  to  work  with 
states  that  wish  to  develop  other 
creative  ways  to  deal  with  the  issue  of 
repair  costs  for  low-income  motorists. 

2.  Summary  of  Comments 

Comments  were  divided  on  the  issue 
of  whether  EPA  should  extend  the 
deadline  for  implementing  the  $450 
waiver.  Most  of  the  parties  xinsatisfied 
by  EPA’s  proposal  argued  that  a  CPI 
(Consumer  Price  Index)  adjustment  of 
the  $450  waiver  expenditure  worild 
increase  the  repair  cost  minimiun  to 
between  $600-650  when  the  full  waiver 
requirement  would  be  implemented  in 
1998,  leading  to  public  acceptance 
problems.  With  respect  to  tlds  issue, 
two  parties  made  the  following 
recommendations:  The  EPA  was  urged 
to  allow  states  to  maintain  their  current 
minimum  waiver  amoimts  iintil  1998,  at 
which  time  the  phase-in  would  begin. 
Once  $450  was  applied  as  the  limit 
during  1998,  the  minimum  waiver 
amount  would  be  adjusted  annually 
based  on  the  CPI  with  1998  as  the  base 
year.  Another  commenter  asked  for 
revision  of  the  rule  language  to  clearly 
state  that  the  often-referenced  CPI- 
adjusted  $450  amoimt  would  be  likely 
to  exceed  $600  in  1998’.  One  comment 
claimed  that  lost  credit  would  occur 
from  extending  the  waiver  and  this 
would  have  to  be  made  up  elsewhere. 
Another  commenter  queried  why  EPA 
was  still  interested  in  identifying  high 
emitters  through  enhanced  test 
programs  when  the  amendment  would 
mean  that  individuals  would  hot  be 
required  to  make  all  the  necessary 
repairs. 

The  general  thrust  of  comments 
supporting  the  rule  focused  on  the 
additional  flexibility  this  amendment 
would  give  states  to  phase  in  the  $450 


minimum  expenditure  waiver  and 
implement  hardship  waiver  programs. 
One  comment  suggested  that  the 
additional  time  would  allow  states  to 
work  on  building  pubUc  acceptance  of 
the  program  and  improve  technician 
training.  Another  comment  supported 
the  extension  of  the  deadline  but 
suggested  that  CPI  adjustments  be 
applied  only  to  the  full  minimiim 
expenditure  waiver  amount  no  sooner 
than  one  full  test  cycle  following  final 
implementation. 

3.  Response  to  Comments 

For  emissions-related  repairs  not 
covered  by  warranty,  the  Clean  Air  Act 
very  clearly  requires  a  minimum  . 
expenditure  of  $450  for  vehicles  to 
qualify  for  a  waiver.  It  is  also  very  clear 
that  the  waiver  limit  is  to  be  adjusted 
annually  based  on  the  Consumer  Price 
Index,  with  a  base  year  of  1989.  As  the 
preamble  to  the  original  I/M  rule  states, 
(page  52964,  Federal  Register],  EPA  will 
annually  notify  states  of  the  adjusted 
amount. 

It  is  not  the  EPA’s  intention  that  states 
begin  the  phase-in  in  1998.  EPA 
maintains  that  states  have  more  than 
enough  flexibiUty  to  begin  the  phaise-in 
novv  to  maintain  a  minimal  increment 
by  1998.  EPA  beUeves  that  the  enhanced 
IfM  program  should  be  fully 
implemented  by  1998,  including  the  CPI 
adjusted  $450  waiver,  to  enable  areas  to 
achieve  the  reductions  contemplated  by 
the  program  prior  to  the  attainment 
deadline  for  serious  areas  (i.e.,  11/15/ 
99).  Should  areas  need  reductions 
between  now  and  1998  to  meet 
reasonable  further  progress 
requirements,  they  would  have  to 
acfoeve  them  from  other  programs 
should  they  choose  to  delay  full 
implementation  of  the  $450  waiver 
amount. 

EPA  beheves  that  the  extension  of  the 
waiver  deadline  will  give  states  the 
opportunity  to  improve  technician 
training  so  that  by  1998  the  majority  of 
vehicles  would  be  repaired  for  well 
below  the  CPI-adjusted  $450  minimum 
waiver  amount.  The  additional  time  will 
also  give  states  ample  opportunity  to  set 
up  hardship  programs  for  low-income 
vehicle  owners  and  scrappage  programs 
for  vehicles  that  are  not  economical  to 
repair. 

To  clarify  the  apparent 
misunderstanding  regarding  the 
proposed  amendment’s  effect  on  repairs: 
I/M  programs  will  continuaas 
scheduled,  motorists  will  still  be 
required  to  repair  their  vehicles,  and 
real  emissions  reductions  will  be 
achieved.  However,  the  minimrim 
waiver  amoimt  will  depend  on  the  cost 
limit  prescribed  by  the  state’s  phase-in 
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program  and  the  levels  of  emissions 
reductions  will  depend  upon  what 
waiver  rates  result. 

C.  Population  Requirements  for  Basic  1/ 

M 

1.  Summary  of  Proposal 

EPA  requested  comment  on  whether 
it  should  change  the  minimum 
population  cut-off  for  basic  I/M 
programs.  Ciurently,  basic  I/M  programs 
are  required  in  moderate  ozone  and 
carbon  monoxide  non-attainment  areas 
with  a  1990  Census-defined  population 
of  50,000  or  more.  EPA  considered 
raising  this  threshold  to  200,000  or 
more. 

2.  Slunmary  of  Comments 

The  majority  of  responses  to  the 
proposed  amendment  were  generally 
supportive.  Some  commenters  indicated 
that  the  issue  did  not  affect  them  since 
they  were  in  the  OTR  (Ozone  Transport 
Region)  and  therefore  required 
enhanced  testing  regardless  of  whether 
or  not  the  population  cut-ofi  was 
increased.  Many  of  the  commenters  who 
supported  the  (±ange  did  so  with  a 
proviso:  that  the  rule  be  applied  only  to 
areas  that  were  not  currently  included 
in  I/M  and  that  were  in  moderate 
attainment  areas.  Two  peuties  indicated 
that  the  proposed  amendment  should 
only  apply  if  an  area  can  demonstrate 
that  the  absence  of  I/M  would  not 
impact  downwind  areas.  A  few 
supported  the  change  because  they 
viewed  it  as  added  flexibiUty  for  the 
states. 

Commenters  opposed  to  the 
amendment  suggested  that  EPA  had  not 
offered  a  reasonable  explanation  for  this 
change  and  that  areas  with  less  than 
200,000  people  deserved  clean  air 
protection.  They  argued  that  the 
amendment  would  only  serve  to 
encourage  states  to  opt-out  of  OTR  to 
avoid  compliance. 

3.  Response  to  Comments 

EPA  proposed  this  amendment  to 
grant  states  further  flexibiUty  in 
designing  I/M  programs  to  meet  local 
needs.  Areas  under  200,000  population 
which  are  stiU  in  nonattainment  are 
required  to  achieve  whatever  ozone 
reductions  are  needed  to  meet 
reasonable  further  progress  or 
attainment  requirements.  While 
exempted  from  the  mandatory  basis  I/M 
requirement  imder  this  amendment, 
such  areas  wovild  have  to  achieve  those 
reductions  frnm  other  programs,  or 
implement  an  I/M  program,  at  the  state’s 
discretion. 

EPA  concludes  that  the  200,000 
population  cut-off  for  basic  programs  is 


authorized  by  the  Act  because  sections 
182(a)(2)(B)(i)  and  182(b)(4)  require 
implementation  only  of  an  I/M  program 
no  less  stringent  than  that  required 
under  pre-1990  EPA  I/M  guidance. 

EPA’s  pre-1990  I/M  guidance  required 
implementation  of  basic  I/M  programs 
only  in  urbanized  areas  of  200,000 
population.  It  is  true  that  some 
moderate  areas  would  not  be  required  to 
implement  I/M  programs  if  their 
population  were  under  200,000,  despite 
the  fact  that  section  182(b)(4)  requires  a 
basic  1/M  program  in  all  moderate  areas. 
However,  the  basic  program  that  is 
required  is  a  program  that  appUes  only 
to  areas  of  200,000  or  more  population. 
The  issue  of  whether  Congress  meant  to 
expand  the  geographic  scope  of  basic  1/ 

M  programs  by  requiring  them  in  all 
moderate  areas  was  presented  to  the 
court  in  Utigation  on  the  1992  I/M  rules. 
The  court  ruled  that  the  statutory 
langu^e  “does  not,  in  our  view,  compel 
the  conclusion  that  Congress  sought 
silently  to  alter  any  preexisting 
exclusions  for  basic  1/M  programs, 
particularly  when  Congress  expUcitly 
incorporated  the  preexisting  guidance 
by  reference.”  Fu^er,  the  court 
concluded  that  “the  requirement  that 
states  submit  implementation  plans  for 
those  moderate  areas  not  covered  in  the 
previous  statute  does  not  by  its  term 
affect  the  scope  of  I/M  programs  within 
those  areas”.  Natural  Resources  Defense 
Council,  Inc.  v.  EPA,  22  F.3d  1125, 
1141-2.  Consequently,  EPA  befieves 
that  although  basic  I/M  programs  are 
required  for  all  moderate  areas,  they 
need  only  be  implemented  in  urbanized 
areas  with  populations  of  200,000  or 
more  within  such  moderate  areas. 

Basic  I/M  is  prescribed  to  solve  local 
problems.  Questions  arising  from  the 
transport  of  ozone  and  CO  downwind 
across  state  boimdaries  may  be 
emswered  by  referring  to  section  184  of 
the  Clean  Air  Act. 

As  to  the  effects  on  OTR  areas,  states 
will  not  be  encouraged  to  opt  out  to 
avoid  compliance.  Rather,  die  SNPRM 
discussed  previously  outlines  the  OTR- 
low  enhanced  performance  standard 
which  gives  states  more  flexibiUty  and 
incentive  to  remain  in  the  OTR. 

D.  Test-and-Repair  Discount  and 
Program  Equivalency 

1.  Summary  of  the  Issue 

Although  today’s  action  does  not 
address  the  credit  allowances  for  test- 
and-repair  networks  and  the  question  of 
equivalency  with  test-only  networks, 
the  issue  has  become  a  point  of 
contention  as  some  states  seek  more 
flexibiUty  in  program  design.  A  notable 
quantity  of  the  comments  received  on 


today’s  rulemaking  dealt  expressly  with 
this  issue. 

2.  Summary  of  Comments 

Commenters  in  support  of  the  default 
discount  stressed  that  SIP  credits  must 
be  based  on  real  quantifiable  emissions 
reductions  and  that  they  supported  the 
default  discount  and  would  dso  support 
data  that  showed  an  even  greater 
discoimt  for  a  test-and-repair  network. 
Another  commenter  strongly  supported 
the  default  discoimt,  adding  that  the 
undisputed  performance  disadvantage 
of  “test-and  repair”  systems  should 
persuade  EPA  to  keep  the  current  credit 
structure.  Another  group  commented 
that  their  independent  data  analysis  of 
two  states,  one  with  a  test-only  system 
and  one  with  a  test-and-repair  system, 
showed  conclusively  that  the  test-and- 
repair  system  was  achieving 
significantly  less  emission  reductions 
than  the  test-only  system  and  that  the 
default  discount  used  by  the  EPA 
accurately  reflected  the  loss  of  emission 
reductions  for  the  test-and-repair 
system. 

Commenters  opposed  to  the  default 
discount  claimed  that  test-only  1/M  does 
not  work  as  well  as  EPA  claims  and  that 
test-and-repair  programs  are  unfairly 
discoimted  by  their  comparison  to  an 
inflated  estimate  of  test-only 
effectiveness.  Some  commenters  added 
that  past  performance  has  shown  that 
test-and-repair  could  be  as  effective  as 
test-only  and  should  be  credited 
accordingly.  The  California  I/M  Review 
Committee  was  fi^uently  cited  along 
with  studies  by  Georgia  Tech,  and 
others  as  scientific  evidence  that  the 
audit  data  upon  which  EPA  studies 
were  based  was  somehow  flawed. 

3.  Response  to  Comments 

It  should  first  be  noted  that  in  the 
original  I/M  rule  EPA  had  proposed 
granting  “provisional  equivalency”  to 
test-and-repair  programs  for  purposes  of 
initial  SIP  submission  and  approval, 
requiring  program  evaluation  to  assure 
that  programs  meet  the  performance 
standard.  Comments  by  state  agencies 
and  others  at  that  time  were  compelling 
and  strongly  against  provisional 
eqmvalency.  They  argued  that  because 
both  state  and  EPA  evidence  showed 
that  test-and-repair  programs  were 
inferior  to  test-only  programs,  in  terms 
of  emissions  reductions,  it  would  be 
inadequate  and  probably  illegal  for  EPA 
to  grant  them  frill  credit.  They  suggested 
that  to  grant  provisional  equivalency 
without  proven  success  would  be 
irresponsible  and  would  allow 
ineffective  and  costly  programs  to 
continue  while  air  quality  improvement 
would  suffer.  EPA  acknowledged  these 
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comments  and  eliminated  provisional 
equivalency  from  the  final  I/M  rule. 
Nevertheless,  EPA  included  provisions 
in  the  final  rule  allowing  states  to  make 
demonstrations  based  on  local  data  that 
test-and-repair  was  more  efiective  than 
the  national  default  credits. 

EPA’s  default  discount  for  test-and- 
repair  servicc»s  is  based  on  the  best  data 
fiom  a  broad  set  of  indicators  and  across 
many  programs.  Qted  studies  have  not 
shown  evidence  that  would  cause  EPA 
to  revoke  the  default  discoimt.  The  most 
comprehensive  study  of  test-and-repair 
effectiveness  was  conducted  by  the 
California  I/M  Review  Committee  in  the 
early  1990s  and  showed  that  despite 
aggressive  enforcement,  the  use  of 
advanced  technology,  and  a  huge  outlay 
of  government  oversight,  the  program 
still  did  not  achieve  more  than  half  of 
what  a  test-only  program  could  achieve. 
While  EPA  continues  to  beUeve  that  the 
defaiilt  discoimt  is  appropriate  as  a 
national  estimate  when  there  is  no  local 
data  to  prove  another  level,  EPA  is 
willing  to  consider  local  data  to 
determine  whether  it  supports  a  higher 
or  lower  credit.  EPA  believes  the  I/M 
rule  allows  it  to  give  prospective  credit 
based  on  a  retrospective  analysis  of  such 
local  data.  EPA  is  working  with  Utah 
and  Virginia  at  this  time  to  analyze  local 
data  in  an  attempt  to  establish  program 
specific  credits. 

EPA  received  only  minor  conunent  on 
all  other  propos£ils  in  the  NPRM  for  this 
rule.  A  siunmary  of  those  comments  and 
of  EPA’s  response  may  be  found  in  the 
Response  to  Conunents  document 
included  in  the  docket  for  this  rule. 

Based  upon  the  public  comment 
received  and  a  reasoned  analysis,  EPA 
is  proceeding  with  the  adoption  of  each 
of  the  proposed  amendments  with  no 
substantive  changes. 

V.  Administrative  Requirements 

A.  Administrative  Designation 

It  has  been  determined  that  these 
amendments  to  the  I/M  rule  are  a 
significant  regulatory  action  imder  the 
terms  of  Executive  Order  12866  and  are 
therefore  subject  to  OMB  review. 

However,  it  does  not  create  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  otherwise  adversely  affect 
the  economy  or  the  environment.  Any 
impacts  associated  with  these  revisions 
do  not  constitute  additional  burdens 
when  compared  to  the  existing  I/M 
requirements  published  in  the  Federal 
Roister  on  November  5, 1992  (57  FR 
52950).  It  is  not  inconsistent  with  nor 
does  it  interfere  with  actions  by  other 
agencies.  It  does  not  alter  budgetary 
impacts  of  entitlements  or  other 


programs,  and  it  does  not  raise  any  new 
or  imusual  legal  or  policy  issues. 

B.  Reporting  and  Recordkeeping 
Requirement 

There  are  no  information 
requirements  in  this  final  rule  which 
require  the  approval  of  the  Office  of 
Management  and  Budget  imder  the 
Paperwork  Reduction  Act  44  U.S.C. 

3501  et  seq. 

C.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the  ’ 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  the  Administrator  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and,  therefore, 
is  not  subject  to  the  requirement  of  a 
Regulatory  Impact  An^ysis.  A  small 
entity  may  include  a  small  government 
entity  or  jurisdiction.  A  sm^l 
government  jurisdiction  is  defined  as 
“governments  of  cities,  counties,  towns, 
townships,  villages,  school  districts,  or 
special  ^stricts,  with  a  population  of 
less  than  50,000.’*  This  certification  is 
based  on  the  fact  that  the  I/M  areas 
impacted  by  the  rulemaking  do  not  meet 
the  definition  of  a  small  government 
jurisdiction,  that  is,  “governments  of 
cities,  coimties,  towns,  townships, 
villages,  school  districts,  or  special 
districts,  with  a  population  of  less  than 
50,000.’’  Furthermore,  the  impact 
created  by  the  action  does  not  increase 
the  pre-existing  burden  which  this  final 
rule  seeks  to  amend. 

D.  Unfunded  Mandates  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(“Unfunded  Mandates  Act’’),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
where  the  estimated  costs  to  State,  local, 
or  tribal  governments,  or  to  the  private 
sector,  will  be  $100  million  or  more. 
Under  Section  205,  EPA  must  select  the 
most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  impacted  by  the  rule. 

To  the  extent  that  the  rules  being 
promulgated  by  this  action  would 
impose  any  mandate  as  defined  in 
Section  101  of  the  Unfunded  Mandates 
Act  upon  the  state,  local,  or  tribal 
governments,  or  the  private  sector,  as 
explained  above,  this  rule  is  not 
estimated  to  impose  costs  in  excess  of 
$100  million.  'Hierefore,  EPA  has  not 
prepared  a  statement  with  respect  to 


budgetary  impacts.  As  noted  above,  this 
rule  offers  opportunities  to  states  that 
would  enable  them  to  lower  economic 
burdens  from  those  resulting  from  the 
currently  existing  I/M  rule. 

List  of  Subjects  in  40  CFR  Part  51 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Carbon  monoxide. 
Transportation. 

Dated:  September  6, 1995. 

Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  51  of  title  40  of  the  Code 
of  Federal  Regulations  is  amended  to 
read  as  follows: 

1.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  740l-7671q. 

2.  Section  51.350  is  amended  by 
revising  paragraphs  (a)(4),  (a)(6),  (a)(7), 
(a)(8),  (a)(9)  and  (b)(4)  and  by  removing 
and  reserving  paragraph  (a)(5)  to  read  as 
follows: 

§  51 .350  Applicability. 

*  *  *  *  *  . 

(а)  *  *  * 

(4)  Any  area  classified  as  moderate 
ozone  nonattainment,  and  not  required 
to  implement  enhanced  I/M  under 
paragraph  (a)(1)  of  this  section,  shall 
implement  basic  I/M  in  any  1990 
Census-defined  urbanized  area  with  a 
population  of  200,000  or  more. 

(5)  [Reserved] 

(б)  If  the  boimdaries  of  a  moderate 
ozone  nonattainment  area  are  changed 
pursuant  to  section  107(d)(4)(A)(i)-(ii)  of 
the  Clean  Air  Act,  such  that  the  area 
includes  additional  urbanized  areas 
with  a  population  of  200,000  or  more, 
then  a  basic  I/M  program  shall  be 
implemented  in  these  additional 
urbanized  areas. 

(7)  If  the  boundaries  of  a  serious  or 
worse  ozone  nonattainment  area  or  of  a 
moderate  or  serious  CO  nonattainment 
area  with  a  design  value  greater  than 
12.7  ppm  are  changed  emy  time  after 
enactment  pursuant  to  section 
107(d)(4)(A)  such  that  the  area  includes 
additional  urbanized  areas,  then  an 
enhanced  I/M  program  shall  be 
implemented  in  the  newly  included 
1990  Census-defined  urbanized  areas,  if 
the  1980  Census-defined  urban  area 
population  is  200,000  or  more. 

(8)  If  a  marginal  ozone  nonattainment 
area,  not  required  to  implement 
enhanced  I/M  under  paragraph  (a)(1)  of 
this  section,  is  reclassified  to  moder^te, 
a  basic  I/M  program  shall  be 
implemented  in  the  1990  Census- 
defined  urbanized  area(s)  with  a 
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population  of  200,000  or  more.  If  the 
area  is  reclassified  to  serious  or  worse, 
an  enhanced  I/M  program  shall  be 
implemented  in  the  1990  Census- 
defined  urbanized  area,  if  the  1980 
Census-defined  urban  area  population  is 
200,000  or  more. 

(9)  If  a  moderate  ozone  or  CO 
nonattainment  area  is  reclassified  to 
serious  or  worse,  an  enhanced  I/M 
program  shall  be  implemented  in  the 
1990  Census-defined  urbanized  area,  if 
the  1980  Census-defined  population  is 
200,000  or  more. 

(b)  *  *  * 

(4)  In  a  multi-state  urbanized  area 
with  a  population  of  200,000  or  more 
that  is  required  imder  paragraph  (a)  of 
this  section  to  implement  I/M,  any  state 
with  a  portion  of  the  eurea  having  a  1990 
Census-defined  population  of  50,000  or 
more  shall  implement  an  I/M  program. 
The  other  coverage  requirements  in 
paragraph  (b)  of  this  section  shall  apply 
in  multi-state  areas  as  well. 
***** 

3.  Section  51.351  is  amended  by 
revising  paragraphs  (a)  introductory 
text,  and  (b),  by  removing  and  reserving 
paragraph  (e)  and  by  adding  paragraphs 
(f)  and  to  read  as  follows: 

§  51 .351  Enhanced  I/M  performance 
standards. 

(a)  Enhanced  I/M  programs  shall  be 
designed  and  implemented  to  meet  or 
exceed  a  minimum  performance 
standard,  which  is  expressed  as 
emission  levels  in  area-wide  average 
grams  per  mile  (gpm),  achieved  from 
highway  mobile  sources  as  a  result  of 
the  program.  The  emission  levels 
achieved  by  the  state’s  program  design 
shall  be  calculated  using  the  most 
current  version,  at  the  time  of  submittal, 
of  the  EPA  mobile  source  emission 
factor  model  or  an  alternative  model 
approved  by  the  Administrator,  and 
shall  meet  ^e  minimum  performance 
standard  both  in  operation  and  for  SIP 
approval.  Areas  shall  meet  the 
performance  standard  for  the  pollutants 
which  cause  them  to  be  subject  to 
enhanced  I/M  requirements.  In  the  case 
of  ozone  nonattainment  areas  subject  to 
enhanced  I/M  and  subject  areas  in  the 
Ozone  Transport  Region,  the 
performance  stemdard  must  be  met  for 
both  oxides  of  nitrogen  (NOx)  and 
volatile  organic  compoimds  (VOCs), 
except  as  provided  in  paragraph  (d)  of 
this  section. 

***** 

(b)  On-road  testing.  The  performance 
standard  shall  include  on-road  testing  of 
at  least  0.5%  of  the  subject  vehicle 
population,  or  20,000  vehicles 
whichever  is  less,  as  a  supplement  to 
the  periodic  inspection  required  in 


paragraphs  (f)  and  (g)  of  this  section. 
Specific  requirements  are  listed  in 
§  51.371  of  this  subpart. 

(e)  [Reserved]. 

***** 

(f)  High  Enhanced  Performance 
Standard.  Except  as  provided  in 
paragraph  (g)  of  this  section,  the  model 
program  elements  for  the  enhanced  I/M 
performance  standard  shall  be  as 
follows: 

(1)  Network  type.  Centralized  testing. 

(2)  Start  date.  For  areas  with  existing 
I/M  programs,  1983.  For  areas  newly 
subject,  1995. 

(3)  Test  frequency.  Annual  testing. 

(4)  Model  year  coverage.  Testing  of 
1968  and  later  vehicles. 

(5)  Vehicle  type  coverage.  Light  duty 
vehicles,  and  Ught  duty  trucks,  rated  up 
to  8,500  pounds  Gross  Vehicle  Weight 
Rating  (GVWR). 

(6)  Exhaust  emission  test  type. 
Transient  mass-emission  testing  on  1986 
and  later  model  year  vehicles  using  the 
IM240  driving  cycle,  two-speed  testing 
(as  described  in  appendix  B  of  this 
subpart  S)  of  1981-1985  vehicles,  and 
idle  testing  (as  described  in  appendix  B 
of  this  subpart  S)  of  pre-1981  vehicles 

is  assiuned. 

(7)  Emission  standards.  ,(i)  Emission 
standards  for  1986  through  1993  model 
year  light  duty  vehicles,  and  1994  and 
1995  light-duty  vehicles  not  meeting 
Tier  1  emission  standards,  of  0.80  gpm 
hydrocarbons  (HC),  20  gpm  CO,  and  2.0 
gpm  NOx; 

(ii)  Emission  standards  for  1986 
through  1993  fight  duty  trucks  less  than 
6000  pounds  gross  vehicle  weight  rating 
(GVWR),  and  1994  and  1995  trucks  not 
meeting  Tier  1  emission  standards,  of 
1.2  gpm  HC,  20  gpm  CO,  emd  3.5  gpm 
NOx; 

(iii)  Emission  standards  for  1986 
through  1993  fight  duty  trucks  greater 
than  6000  pounds  GVWR,  and  1994  and 
1995  trucks  not  meeting  the  Tier  1 
emission  standards,  of  1.2  gpm  HC,  20 
gpm  CO,  and  3.5  gpm  NOx; 

(iv)  Emission  standards  for  1994  and 
later  fight  duty  vehicles  meeting  Tier  1 
emission  standards  of  0.70  gpm  HC,  15 
gpm  CO,  and  1.4  gpm  NOx; 

(v)  Emission  standards  for  1994  and 
later  fight  duty  trucks  under  6000 
pounds  GVWR  and  meeting  Tier  1 
emission  standards  of  0.70  gpm  HC,  15 
gpm  CO,  and  2.0  gpm  NOx; 

-  (vi)  Emission  standards  for  1994  and 
later  fight  duty  trucks  greater  than  6000 
poimds  GVWR  and  meeting  Tier  1 
emission  standards  of  0.80  gpm  HC,  15 
gpm  CO  and  2.5  gpm  NOx; 

(vii)  Emission  standards  for  1981- 
1985  model  year  vehicles  of  1.2%  CO, 
and  220  gpm  HC  for  the  idle,  two-speed 


tests  and  loaded  steady-state  tests  (as 
described  in  appendix  B  of  this  subpart 
S);  and 

(viii)  Maximrun  exhaust  dilution 
measured  as  no  less  than  6%  CO  plus 
carbon  dioxide  (CO2)  on  vehicles  subject 
to  a  steady-state  test  (as  described  in 
appendix  B  of  this  subpart  S);  and 

(viii)  Maxirnmn  exhaust  dilution 
measined  as  no  less  than  6%  CO  plus 
carbon  dioxide  (CO2)  on  vehicles  subject 
to  a  steady-state  test  (as  described  in 
appendix  B  of  this  subpart  S). 

(8)  Emission  control  device 
inspections,  (i)  Visual  inspection  of  the 
catalyst  and  fuel  inlet  restrictor  on  all 
1984  and  later  model  year  vehicles. 

(ii)  Visual  inspection  of  the  positive 
crankcase  ventilation  valve  on  1968 
through  i971  model  years,  inclusive, 
and  of  the  exhaust  gas  recirculation 
valve  on  1972  through  1983  model  year 
vehicles,  inclusive. 

(9)  Evaporative  system  function 
checks.  Evaporative  system  integrity 
(pressure)  test  on  1983  and  later  m^el 
year  vehicles  and  an  evaporative  system 
transient  purge  test  on  1986  and  later 
model  year  vehicles. 

(10)  Stringency.  A  20%  emission  test 
failure  rate  among  pre-1981  model  year 
vehicles. 

(11)  Waiver  rate.  A  3%  waiver  rate,  as 
a  percentage  of  failed  vehicles. 

(12)  Compliance  rate.  A  96%  j 
compliance  rate. 

(13)  Evaluation  date.  Enhanced  I/M 
program  areas  shall  be  shown  to  obtain 
the  same  or  lower  emission  levels  as  the 
model  program  described  in  this 
paragraph  by  2000-  for  ozone 
nonattainment  eueas  and  2001  for  CO 
nonattainment  areas,  and  for  severe  and 
extreme  ozone  nonattainment  areas,  on 
each  applicable  milestone  and 
attainment  deadline,  thereafter. 
Milestones  for  NOx  shall  be  the  same  as 
for  ozone. 

(g)  Alternate  Low  Enhanced  I/M 
Performance  Standard.  An  enhanced  1/ 
M  area  which  is  either  not  subject  to  or 
has  an  approved  State  Implementation 
Plan  pursuant  to  the  requirements  of  the 
Clean  Air  Act  Amendments  of  1990  for 
Reasonable  Fiirther  Progress  in  1996, 
and  does  not  have  a  disapproved  plan 
for  Reasonable  Fiuther  Progress  for  the 
period  after  1996  or  a  disapproved  plan 
for  attainment  of  the  air  quality 
standards  for  ozone  or  CO,  may  select 
the  alternate  low  enhemced  I/M 
performance  stemdard  described  below 
in  lieu  of  the  standard  described  in 
paragraph  (f)  of  this  section.  The  model 
program  elements  for  this  alternate  low 
enhanced  I/M  performance  standard  are: 

(1)  Network  type.  Centralized  testing. 
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(2)  Start  date.  For  areas  with  existing 
I/M  programs,  1983.  For  areas  newly 
subject,  1995. 

(3)  Test  frequency.  Annual  testing. 

(4)  Model  year  coverage.  Testing  of 
1968  and  newer  vehicles. 

(5)  Vehicle  type  coverage.  Light  duty 
vehicles,  and  hght  duty  trucks,  rated  up 
to  8,500  poimds  GVWR. 

(6)  Exhaust  emission  test  type.  Idle 
testing  of  all  covered  vehicles  (as 
described  in  Appendix  B  of  Subpart  S). 

(7)  Emission  standards.  Those 
specified  in  40  CFR  Part  85,  Subpart  W. 

(8)  Emission  control  device 
inspections.  Visual  inspection  of  the 
positive  crankcase  ventilation  valve  on 
all  1968  through  1971  model  year 
vehicles,  inclusive,  and  of  the  exhaust 
gas  recircvilation  valve  on  all  1972  and 
newer  model  year  vehicles. 

(9)  Evaporative  system  function 
checks.  None. 

(10)  Stringency.  A  20%  emission  test 
failure  rate  among  pre-1981  model  year 
vehicles. 

(11)  Waiver  rate.  A  3%  waiver  rate,  as 
a  percentage  of  failed  vehicles. 

(12)  Compliance  rate.  A  96% 
compliance  rate. 

(13)  Evaluation  date.  Enhanced  I/M 
progrs4fn  areas  subject  to  the  provisions 
of  this  paragraph  shall  be  shown  to 
obtain  the  same  or  lower  emission  levels 
as  the  model  program  described  in  this 
paragraph  by  2000  for  ozone 
nonattainment  areas  and  2001  for  CO 
nonattainment  tireas,  and  for  severe  and 
extreme  ozone  nonattainment  areas,  on 
each  apphcable  milestone  and 
attainment  deadline,  thereafter. 
Milestones  for  NOx  shall  be  the  same  as 
for  ozone. 

4.  Section  51.360  is  amended  by 
revising  the  introductory  text  and 
paragraphs  (a)(1),  (a)(5),  (a)(6),  (a)(7) 
introductory  text,  (a)(9)  and  (b)  to  read 
as  follows: 

§  51 .360  Waivers  and  conpllance  via 
diagnostic  inspection. 

The  program  may  allow  the  issuance 
of  a  waiver,  which  is  a  form  of 
compliance  with  the  program 
requirements  that  allows  a  motorist  to 
comply  without  meeting  the  applicable 
test  standards,  as  long  as  the  prescribed 
criteria  described  below  are  met. 

(a)  *  *  * 

(1)  Waivers  shall  be  issued  only  after 
a  vehicle  has  fedled  a  retest  performed 
after  all  qualifying  repairs  have  been 
completed.  Qualifying  repairs  include 
repairs  of  the  emission  control 
components,  listed  in  paragraph  (a)(5)  of 
this  section,  performed  within  60  days 
of  the  test  date. 

***** 

(5)  General  repairs  shall  be  performed 
by  a  recognized  repair  technician  (i.e.. 


one  professionally  engaged  in  vehicle 
repair,  employed  by  a  going  concern 
whose  purpose  is  vehicle  repair,  or 
possessing  nationally  recognized 
certification  for  emission-related 
diagnosis  and  repair)  in  order  to  qualify 
for  a  waiver.  I/M  programs  may  allow 
the  cost  of  parts  (not  labor)  utilized  by 
non-technicians  (e.g.,  owners)  to  apply 
toward  the  waiver  limit.  The  waiver 
would  apply  to  the  cost  of  parts  for  the 
repair  or  replacement  of  the  following 
list  of  emission  control  components: 
oxygen  sensor,  catalytic  converter, 
thermal  reactor,  EGR  valve,  fuel  filler 
cap,  evaporative  canister,  PCV  valve,  air 
pump,  distributor,  ignition  wires,  coil, 
and  spark  plugs.  The  cost  of  any  hoses, 
gaskets,  belts,  clamps,  brackets  or  other 
accessories  directly  associated  with 
these  components  may  also  be  applied 
to  the  waiver  limit. 

(6)  In  basic  programs,  a  minimiun  of 
$75  for  pre-81  veUcles  and  $200  for 
1981  and  newer  vehicles  shall  be  spent 
in  order  to  qualify  for  a  waiver.  These 
model  year  cutoffs  and  the  associated 
dollar  limits  shall  be  in  full  effect  no 
later  than  January  1, 1998.  Prior  to 
Janueuy  1, 1998,  states  may  adopt  any 
minimum  expenditure  commensurate 
with  the  waiver  rate  committed  to  for 
the  purposes  of  modeling  compliance 
with  the  basic  I/M  performance 
standard. 

(7)  Beginning  on  January  1, 1998, 
enhanc^  I/M  programs  shall  require 
the  motorist  to  melee  an  expenditiue  of 
at  least  $450  in  repairs  to  qualify  for  a 
waiver.  The  I/M  program  shall  provide 
that  the  $450  minimiun  expenditure 
shall  be  adjusted  in  January  of  each  year 
by  the  percentage,  if  any,  by  which  ^e 
Consumer  Price  Index  for  the  preceding 
calendar  year  differs  from  the  Consumer 
Price  Index  of  1989.  Prior  to  January  1, 
1998,  states  may  adopt  any  minimmn 
expenditure  commensmrate  with  the 
waiver  rate  committed  to  for  the 
purposes  of  modeling  compliance  with 
the  relevant  enhanced  I/M  performance 
standard. 

*  *  *  *  *  . 

(9)  A  time  extension,  not  to  exceed 
the  period  of  the  inspection  frequency, 
may  be  granted  to  obt6un  needed  repairs 
on  a  vehicle  in  the  case  of  economic 
hardship  when  waiver  requirements 
have  not  been  met.  After  having 
received  a  time  extension,  a  vehicle 
must  fully  pass  the  applicable  test 
standards  before  becoming  eligible  for 
another  time  extension.  The  extension 
for  a  vehicle  shall  be  tracked  and 
reported  by  the  program. 

(b)  Compliance  via  diagnostic 
inspection.  Vehicles  subject  to  a 
transient  IM240  emission  test  at  the 


outpoints  established  in  §§  51.351  (f)(7) 
and  (g)(7)  of  this  subpart  may  be  issued 
a  certificate  of  compUance  without 
meeting  the  prescribed  emission 
cutpoints,  if,  after  failing  a  retest  on 
emissions,  a  complete,  dociunented 
physical  and  fim^onal  diagnosis  and 
inspection  performed  by  the  I/M  agency 
or  a  contractor  to  the  I/M  agency  show 
that  no  additional  emission-related 
repairs  are  needed.  Any  such  exemption 
poUcy  and  procedures  shall  be  subject 
to  approval  by  the  Administrator. 
***** 

5.  Section  51.372  is  amended  by 
reidsing  paragraphs  (c)  introductory 
text,  (c)(3),  (c)(4),  and  (e)  to  read  as 
follows: 

§51.372  State  implementation  plan 
submissions. 

***** 

(c)  Redesignation  requests.  Any 
nonattainment  area  that  EPA  determines 
would  otherwise  qualify  for 
redesignation  from  nonattainment  to 
attainment  shall  receive  full  approval  of 
a  State  Implementation  Plan  (SIP) 
submittal  imder  Sections  182(a)(2)(B)  or 
182(b)(4)  if  the  submittal  contains  the 
following  elements: 
***** 

(3)  A  contingency  measure  consisting 
of  a  commitment  by  the  Governor  or  the 
Governor’s  designee  to  adopt  or 
consider  adopting  regulations  to 
implement  em  I/M  program  to  correct  a 
violation  of  the  ozone  or  CO  standard  or 
other  air  quaUty  problem,  in  accordance 
with  the  provisions  of  the  maintenance 
plan. 

(4)  A  contingency  commitment  that 
includes  an  enforceable  schedule  for 
adoption  and  implementation  of  the  1/ 
M  program,  and  appropriate  milestones. 
The  schedule  shall  include  the  date  for 
submission  of  a  SIP  meeting  all  of  the 
requirements  of  this  subpart.  Schedule 
milestones  shall  be  listed  in  months 
from  the  date  EPA  notifies  the  state  that 
it  is  in  violation  of  the  ozone  or  CO 
standard  or  any  earlier  date  specified  in 
the  state  plan.  Unless  the  state,  in 
accordance  with  the  provisions  of  the 
mainteneince  plan,  chooses  not  to 
implement  I/M,  it  must  submit  a  SDP 
revision  containing  an  I/M  program  no 
more  than  18  months  after  notification 
by  EPA. 

***** 

(e)  SIP  submittals  to  correct 
violations.  SIP  submissions  required 
pursuant  to  a  violation  of  the  ambient 
ozone  or  CO  standard  (as  discussed  in 
paragraph  (c)  of  this  section)  shall 
address  all  of  the  requirements  of  this 
subpart.  The  SIP  shall  demonstrate  that 
performance  standards  in  either 
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§  51.351  or  §  51.352  shall  be  met  using 
an  evaluation  date  (roimded  to  the 
nearest  January  for  carbon  monoxide 
and  July  for  hydrocarbons)  seven  years 
after  the  date  EPA  notifies  the  state  that 
it  is  in  violation  of  the  ozone  or  CO 
standard  or  any  earlier  date  specified  in 
the  .state  plan.  Emission  standards  for 
vehicles  subject  to  an  IM240  test  may  be 
phased  in  during  the  program  but  full 
standtirds  must  be  in  effect  for  at  least 
one  complete  test  cycle  before  the  end 
of  the  5-year  period.  All  other 
requirements  shall  take  effect  within  24 
months  of  the  date  EPA  notifies  the  state 
that  it  is  in  violation  of  the  ozone  or  CO 
standard  or  any  earlier  date  specified  in 
the  state  plan.  The  phase-in  allowances 
of  §  51.373(c)  of  this  subpart  shall  not 
apply. 

IFR  Doc.  95-23106  Filed  9-15-95;  8:45  am] 
BILUNQ  CODE  «660-S<M> 


40CFRPart69 

[FRL-5296-e] 

Special  Exemptions  From 
Requirements  of  the  Clean  Air  Act  for 
the  Territory  of  Guam 

agency:  Environmental  Protection 
Agency  (“EPA”). 

ACTION:  Direct  final  rulemaking. 

SUMMARY:  On  July  14, 1995,  the 
Governor  of  Guam  filed  a  petition 
(“Petition”)  with  the  Administrator 
seeking  a  waiver  of  certain  Clean  Air 
Act  (“CAA”)  requirements  which  apply 
to  Guam  Power  Authority  (“GPA”).  The 
Petition  was  filed  under  Section  325(a) 
of  the  CAA.  The  waiver  will  help  to  ease 
a  severe  energy  emergency  on  Guam. 
Based  upon  the  information  in  the 
Petition  and  supplementary  information 
firom  GPA  and  die  Guam  Environmental 
Protection  Agency  (“GEPA”),  EPA  is 
granting  the  waiver  requested.  EPA 
finds  that  there  is  good  cause  for  a  direct 
final  rulemaking  and  that  notice  and 
public  procediues  are  impracticable, 
vmnecessary,  and  contrary  to  the  public 
interest. 

The  waiver  allows,  with  certain 
conditions,  one  haseload  diesel  electric 
generating  facility  to  operate  at  the 
Cabras  Power  Plant  prior  to  the  receipt 
of  a  final  Prevention  of  Significant 
Deterioration  (“PSD”)  permit  by  GPA. 
The  waiver  also  allows  the  construction, 
but  not  operation,  of  a  second  baseload 
diesel  iinit  at  the  Cabras  Power  Plant 
prior  to  GPA’s  receipt  of  a  final  PSD 
permit. 

EFFECTIVE  DATE:  This  direct  final  rule  is 
effective  September  18, 1995. 


FOR  FURTHER  INFORMATION  CONTACT: 
Norman  Lovelace,  Chief,  Office  of 
Pacific  Islands  and  Native  American 
Programs  (E— 4),  Office  of  External 
Affairs,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  California  94105. 
Telephone;  (415)  744-1599. 

SUPPLEMENTARY  INFORMATION: 
Backgroimd 

The  Petition  was  submitted  by 
Governor  Gutierrez  of  Guam  to  the 
Administrator  of  EPA  in  a  letter  dated 
July  14, 1995.  It  is  accompanied  by 
supporting  documentation,  including 
newspaper  accoimts  describing  traffic 
safety,  water  supply,  and  political 
problems  caused  by  the  significant 
electrical  energy  shortage  on  Guam.  The 
Petition  incorporates  an  air  quality 
analysis,  based  upon  computer 
modeling,  which  demonstrates  the 
effects  of  the  waiver  upon  air  quality, 
particularly  in  the  offshore  direction, 
hum  the  generating  faciUties  involved. 

The  Petition  seel^  a  waiver  of  certain 
CAA  reqiiirements  for  the  operation  and 
construction  by  GPA  of  two  baseload 
diesel  electric  generators.  Both  imits  are 
part  of  the  Cabras  Power  Plant.  The  first 
facility  involved  is  designated  as  Cabras 
Unit  No.  3.  This  forty  megawatt  diesel 
generator  weis  constructed,  pmrsuant  to 
40  CFR  69.11(a)(1),  prior  to  GPA’s 
receipt  of  a  final  PSD  permit.  (This  unit 
is  designated  Cabras  Diesel  No.  1  in  40 
CFR  69.11(a)(1).  Its  designation  has  been 
changed  since  the  1993  promulgation  of 
that  rule.)  The  Petition  asks  EPA  to 
waive  CAA  requirements  as  necessary  to 
allow  operation  of  Cabras  Unit  No.  3, 
subject  to  conditions,  prior  to  receipt  of 
a  final  PSD  permit  bv  GPA. 

The  waiver  describes  two  conditions 
accompanying  the  operation  of  Cabras 
Unit  No.  3.  First,  during  operations 
imder  the  waiver  a  lower  s\ilfur  fuel  oil 
will  be  fired  in  the  Cabras  Power  Plant 
and  in  the  adjacent  P'iti  Power  Plant 
during  certain  periods.  These  power 
plants  operate  under  a  fuel  switching 
intermittent  control  strategy,  and  the 
sulfur-in-fuel  reduction  in  the  waiver 
application  applies  to  operations  under 
offshore  wind  conditions.  Second,  the 
waiver  will  last  only  imtil  August  15, 
1996,  or  imtil  issuance  of  a  final  PSD 
permit  to  GPA  for  this  unit,  whichever 
occurs  first. 

The  Petition  also  seeks  a  waiver  of 
CAA  requirements  as  necessary  to  allow 
GPA  to  construct  a  second  forty 
megawatt  baseload  unit  at  the  Cabras 
Power  Plant.  This  facility  is  designated 
as  Cabras  Unit  No.  4.  The  waiver 
application  seeks  to  allow  construction 
of  Cabras  Unit  No.  4  prior  to  a  receipt 


by  GPA  of  a  PSD  permit.  Cabras  Unit 
No.  4  will  not  operate  prior  to  receipt 
of  final  PSD  permit. 

Guam  has  experienced  a  longstanding 
shortage  of  electrical  energy,  repeatedly 
leading  to  rotating  blackouts  of  areas  of 
the  island.  The  background  to  this 
energy  shortage  is  described  in  the  1993 
waiver  proce^ng  before  EPA.  50  FR 
15579, 15580.  The  Petition  describes 
how  the  1993  energy  shortage  has 
continued  despite  a  substantial  capital 
development  program  by  GPA,  and  in 
some  respects  has  grown  worse.  The 
energy  shortage  was  created  originally 
because  of  very  rapid  growth  in  energy 
demand  due  to  increased  residential 
electrical  consumption  and  a  boom  in 
tourism.  The  Petition  describes  how 
energy  shortfalls  are  now  exacerbated  as 
a  result  of  substantial  facility  outages 
caused  by  equipment  failures. 

As  EPA  noted  in  the  1993  waiver 
proceeding,  Guam  is  an  isolated  island. 
58  FR  13580.  GPA  generates  almost  all 
electric  power  used  on  the  island  (other 
than  power  generated  by  the  Unit^ 
States  Navy).  Unlike  power  authorities 
on  the  mainland  United  States,  GPA 
does  not  have  the  option  of  purchasing 
power  from  other  sources.  Guam  is,  and 
must  remain,  self  sufficient  with  regard 
to  enei^  generation. 

The  Petition  states  that  Guam’s  energy 
shortfall  has  worsened  in  recent  months 
because  of  facility  outages  caused  by 
planned  and  unplanned  maintenance 
requirements.  The  longstanding  nature 
of  the  energy  shortage  has  required  GPA 
to  use  its  existing  facilities  at  peak 
capacity  for  several  years.  GPA  has  also 
deferred  planned  maintenance,  when 
safety  considerations  have  allowed,  to 
permit  units  to  remain  in  service. 
Because  of  the  length  of  time  which  has 
elapsed  since  the  beginning  of  the 
emergency,  the  result  is  now 
substantially  reduced  reliability  of 
GPA’s  electric  generating  units.  'The 
Petition  describes  sever^  significant 
and  unplanned  recent  maintenance 
outages. 

The  construction  and  operation  of 
additional,  reliable  baseload  generating 
units  will  enable  GPA  to  satisfy 
electrical  demand  with  an  appropriate 
margin  of  safety,  while  at  the  same  time 
allowing  for  planned  maintenance 
outages  of  generating  units.  Once 
sufficient  l^.seload  capacity  exists  and 
can  be  operated,  routine,  as  well  as 
implanned  blackouts  on  the  island  will 
he  ended.  Cabras  Units  Nos.  3  and  4  are 
such  baseload  units. 

The  Petition  states  that  Cabras  Unit 
No.  3  will  be  ready  to  begin  operation 
and  electrical  generation  on 
approximately  August  15, 1995.  The 
building  whi^  houses  Cabras  Unit  No. 
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3  and  will  house  Cabras  Unit  No.  4  has 
already  been  constructed  under  40  CFR 
69.11.  The  remaining  construction  of 
Cabras  Unit  No.  4  can  be  carried  out 
immediately  pursuant  to  this 
rulemaking. 

The  Petition  describes  a  second 
potential  difficulty  with  PSD  permitting 
for  the  operation  of  Cabras  Unit  No.  3 
and  the  construction  of  Cabras  Unit  No. 

4.  Absent  changes  in  the  current 
operations  of  the  Cabras  and  Piti  Power 
Plants,  C^A’s  computer  modeling 
suggests  that  the  operation  of  the  new 
units,  combined  with  existing  facdUties, 
may  cause  exceedences  of  sulfur 
dioxide  National  Ambient  Air  Quality 
Standards  ("NAAQS”)  on  Orote  Point,  a 
peninsula  of  elevated  terrain  located  in 
the  offshore  direction  from  the  power 
plants. 

GPA  is  re-evaluating  its  computer 
modeling  results  using  state  of  the  art 
wind  tmmel  modeling.  Preliminary 
results  of  wind  tunnel  modeling  seem  to 
confirm  the  possibility  of  the 
exceedences  projected  by  computer 
models.  If  a  ffiial  analysis  upholds  that 
result,  significant  changes  to  power 
plant  operations  likely  will  be  necessary 
in  order  for  PSD  permits  to  be  issued  for 
Cabras  Units  Nos.  3  and  4. 

Section  325(a)  of  the  CAA  allows  a 
waiver  of  certain  CAA  requirements, 
based  upon  local  factors,  only  if  the 
waiver  will  not  cause  exceedences  of 
the  primary  NAAQS  or  violations  of  the 
haz^ous  air  pollutant  provisions  of 
the  CAA.  The  hazardous  air  pollutant 
provisions  of  the  CAA  are  not  affected 
by  the  Petition.  The  Petition  is 
accompanied  by  an  air  quality  analysis, 
utilizing  computer  modeling,  which 
demonstrates  that  all  NAAQS  will  be 
protected  if  the  requested  waivers  are 
granted  and  incorporate  the  operating 
conditions  described  below. 

GPA  operates  the  Cabras  and  Piti 
Power  Plants  under  an  intermittent 
control  strategy  which  utilizes  fuel 
switching.  This  intermittent  ccmtrol 
strategy  is  described  in  an  EPA 
document  entitled  the  “Cabras  Area 
ICS.”  This  strategy  has  required  the  use 
of  fuel  oil  with  a  maximrun  svilfur 
content  of  1.19  percent  when  winds 
blow  in  an  onshore  direction,  and  the 
use  of  fuel  oil  with  a  maximum  sulfur 
content  of  2.84  percent  when  winds 
blow  in  an  offshore  direction. 

As  a  condition  of  the  waiver  sought, 
GPA  is  to  reduce  the  sulfur  content  in 
the  fuel  oil  fired  in  the  Cabras  Power 
Plant  and  the  Piti  Power  Plant  when 
winds  blow  in  an  offshore  direction. 
The  sulfur  content  of  the  fuel  used  will 
be  reduced  to  a  maximum  content  of 
2.00  percent  Hie  Petition  describes 
how  C^A  will  obtain  and  assure  the  use 


of  such  fuel  oil  prior  to  beginning  the 
operation  of  Cabras  Unit  No.  3. 

EPA  is  granting  the  Petition,  with  the 
conditions  contained  therein,  and  is 
issuing  the  requested  waiver.  Cabras 
Unit  No.  3  will  be  allowed  to  operate 
prior  to  receipt  of  a  PSD  permit.  This 
operation  is  subject  to  the  use  of  fuel  oil 
with  a  maximum  sulfur  content  of  2.00 
percent  at  the  Cabras  and  Piti  Power 
Plants  during  offshore  wind  conditions. 
Moreover,  this  waiver  for  Cabras  Unit 
No.  3  is  granted  only  until  August  IS, 
1996,  or  until  a  final  PSD  permit  is 
secured  by  GPA,  whichever  event 
occurs  sooner.  Cabras  Unit  No.  4  may  be 
constructed,  but  not  operated,  prior  to 
receipt  of  a  PSD  permit.  Finally,  a  report 
on  the  results  of  GPA’s  Orote  Point 
evaluation  shall  be  filed  with  EPA  by 
October  15, 1995. 

Cabras  Unit  No.  3  is  subject  to  a 
conditional  permit  to  construct,  issued 
by  GEPA  on  May  12, 1994.  GPA  has 
filed  an  applicaticm  to  GEPA  for 
authority  to  operate  this  unit.  During  the 
period  of  this  waiver,  GPA  must  comply 
with  the  requirements  of  these  GEPA 
pemvits. 

This  rule  is  promulgated  on  a  direct 
final  basis.  EPA  is  convinced  that  the 
energy  emergency  on  Guam  creates 
significant  adverse  consequences  which 
reqvure  immediate  action.  As 
documented  in  the  Petition,  continuing 
plaimed  and  implanned  power  outages 
on  Guam  create  substantial  public 
health  and  safety  concerns.  EPA  has 
been  furnished  with  descriptions  of 
traffic  intersections  at  whi(^  traffic 
lights  cannot  operate.  The  water 
supplies  to  areas  on  Guam  are  serviced 
by  electric  pumps,  and  EPA  has  also 
bmn  fumi^ed  with  descriptions  of  ' 
interruptions  of  water  supplies  due  to 
power  outages.  Finally,  as  would  be 
expected,  significant  and  sustained 
citizen  displeasure  has  been  voiced 
regarding  this  problem.  These  factors 
constitute  good  cause  for  EPA  to  waive 
notice  requirements.  In  this  instance,  a 
delay  in  the  effectiveness  of  this  waiver 
granted  wovdd  be  impracticable  and 
contrary  to  the  public  interest.  In 
addition,  based  on  the  lack  of  negative 
conunents  in  the  1993  waiver 
proceeding,  EPA  believes  that  this  is  a 
noncontroversial  rulemaking  action. 
Therefore,  EPA  finds  that  there  is  good 
cause  for  a  direct  final  rulemaking, 
pursuant  to  5  U.S.C.  553(d)(3),  and  that 
notice  and  public  procedures  are 
impracticable,  uimecessary,  and 
contrary  to  the  public  interest. 

GEPA  has  received  and  reviewed  a 
copy  of  the  Petition.  It  supports  the 
issuance  of  this  waiver. 


Regulatory  Anal3rsis 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  Regulatory  Flexibility  Analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
munber  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  wiffi  jurisdiction  over 
populations  of  less  than  50,000. 

This  direct  final  rule  applies  only  to 
large  sources  of  air  emissions  used  to 
^nerate  electrical  power  on  Guam. 

These  soinces  of  electrical  power  will 
be  constructed,  owned,  and  operated  by 
GPA.  This  organization  is  not  a  small 
entity.  Therefore,  this  rulemaldng  will 
not  impact  small  entities. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Administrator  imder  the  procedvires 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225). 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

List  of  Subjects  in  40  CFR  Part  69 

Air  pollution  control. 

Dated:  September  11, 1995. 

Carol  Browimr, 

Administrator. 

Part  69  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
to  read  as  follows: 

PART  6»-{AMENDED} 

1.  The  authority  citation  for  part  69 
continues  to  read  as  follows: 

Authbrity:  Section  325,  Clean  Air  Act,  as 
amended  (42  y.S.C  7625-1). 

2.  Section  69.11  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§69.11  New  exemptions. 
***** 

(c)  Pursuant  to  Section  32S(a)  of  the 
CAA  and  a  petition  submitted  by  the 
Governor  of  Guam  on  July  14, 1995 
(“1995  Petition”),  the  Administrator  of 
EPA  conditionally  exempts  Guam 
Power  Authority  (“GPA”)  from  certain 
CAA  requirements. 

(1)  A  waiver  of  the  requirement  to 
obtain  a  PSD  permit  prior  to 
construction  is  granted  for  the  electric 
generating  unit  identified  in  the  1995 
Petition  as  Cabras  Unit  No.  4,  with  the 
following  conditions: 

(i)  Cabras  Unit  No.  4  shall  not  operate 
tmtil  a  final  PSD  permit  is  received  by 
GPA  for  this  unit; 

(ii)  Cabras  Unit  No.  4  shall  not  operate 
until  it  complies  with  all  requirements 
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of  its  PSD  permit,  including,  if 
necessary,  retrofitting  with  BACT; 

(iii)  If  Cabras  Unit  No.  4  operates 
either  prior  to  the  issuance  of  a  final 
PSD  permit  or  without  BACT 
equipment,  Cabras  Unit  No.  4  shall  be 
deemed  in  violation  of  this  waiver  and 
the  CAA  beginning  on  the  date  of 
commencement  of  construction  of  the 
unit. 

(2)  A  waiver  of  the  requirement  to 
obtain  a  PSD  permit  prior  to  the 
operation  of  the  unit  identified  in  the 
1995  Petition  as  Cabras  Unit  No.  3  is 
granted  subject  to  the  foUowring 
conditions: 

(i)  The  protocol  to  be  followed  for  the 
ICS  of  fuel  switching  for  electric 
generating  units  shall  be  modified  to 
require  the  use  of  fiiel  oil  with  a  sulfur 
content  of  2.00  percent  or  less  during 
offshore  wind  conditions.  This  fuel 
shall  be  fired  in  Cabras  Power  Plant 
Units  Nos.  1  through  3  and  in  Piti  Power 
Plant  Units  Nos.  4  and  5. 

(ii)  Cabras  Unit  No.  3  shall  operate  in 
compliance  with  all  appUcable 
requirements  in  its  permits  to  construct 
and  to  operate  as  issued  by  Guam 
Environmental  Protection  Agency. 

(iii)  The  waiver  provisions  allowing 
Cabras  Unit  No.  3  to  operate  prior  to 
issuance  of  a  PSD  permit  shall  expire  on 
August  15, 1996,  or  upon  the  receipt  by 
GPA  of  a  PSD  permit  for  Cabras  Unit 
No.  3,  whichever  event  occms  first. 

(3)  On  or  before  October  15, 1995, 

GPA  shall  submit  to  EPA,  Region  IX,  a 
report  concerning  the  operation  of 
Cabras  Unit  No.  3  and  the  construction^ 
of  Cabras  Unit  No.  4.  The  report  shall 
contain: 

(i)  A  smnmary  of  C^A’s  conclusions 
from  its  wind  timnel  study; 

(ii)  A  description  of  the  alternatives 
available  to  assure  compliance  with  all 
air  quality  requirements,  including  PSD 
requirements,  during  the  operation  of 
Cabras  Units  Nos.  3  and  4; 

(iii)  A  description  of  the  alternative 
GPA  chooses  to  assure  compliance  with 
all  air  quality  requirements,  including 
PSD  requirements,  during  the  operation 
of  Cabras  Units  Nos.  3  and  4;  and 

(iv)  A  plan  of  implementation  by 
GPA. 

[FR  Doc.  95-23107  Filed  9-15-95;  8:45  am] 

BI  LUNG  CODE  a660-SO-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 

42  CFR  Part  405 

[BPD-766-F] 

RIN  0938-AQ21 

Medicare  Program;  Standards  for 
Quality  of  Water  Used  in  Dialysis  and 
Revised  Guidelines  on  Reuse  of 
Hemodialysis  Filters  for  End-Stage 
Renal  Disease  (ESRD)  Patients 

AQENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Final  rule. 

SUMMARY:  This  fined  rule  revises  the 
Medicare  conditions  for  coverage  of 
suppliers  of  end-stage  renal  disease 
services.  The  revisions  remove  general 
language  in  the  regulations  regarding 
water  quality;  incorporate  by  reference 
standees  for  monitoring  the  quality  of 
water  used  in  dialysis  as  published  by 
the  Association  for  the  Advancement  of 
Medical  Instrumentation  (AAMI)  in  its 
dociunent,  “Hemodiedysis  Systems” 
(second  edition);  and  update  existing 
regulations  to  incorporate  by  reference 
the  second  edition  of  AAMTs  volvmtary 
guidelines  on  “Reuse  of 
Hemodialyzers.  ” 

EFFECTIVE  DATE:  These  regulations  are 
effective  on  October  18, 1995.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  October  18, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jackie  Sheridan,  (410)  966-4635. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  1881  of  the  Social  Security 
Act  (the  Act)  authorizes  Medicare 
coverfige  and  payment  for  the  treatment 
of  end-stage  renal  disease  (ESRD)  in 
approved  faciUties  that  provide  ^alysis 
to  ESRD  patients.  The  Health  Care 
Financing  Administration  (HCFA) 
grants  approval  of  ESRD  facilities  after 
they  have  been  surveyed  by  a  State 
agency.  The  State  survey  agency 
determines  the  facility’s  compliance 
with  the  conditions  specified  in 
regulations  at  42  CFR  part  405,  subpart 
U.  Medicare  payment  is  limited  to  ESRD 
services  furnished  by  facilities  meeting 
these  conditions. 

A.  Water  Quality 

The  existing  regulation  governing  the 
quality  of  water  vised  in  dialysis 
(§  405.2140(a)(5))  requires  that  the  water 
be  analyzed  periodiadly  and  treated  as 


necessary  to  maintain  a  continuous 
supply  t^t  is  biologically  and 
chemically  compatible  with  acceptable 
dialysis  techniques.  The  lack  of 
specificity  of  these  requirements  makes 
it  difficult  for  State  agency  surveyors  to 
measure  facility  comphance  with  the 
standard. 

Realizing  that  water  quaUty  is  one  of 
the  most  important  aspects  of  health 
and  safety  in  dialysis  led  us  to  consult 
with  the  Public  Health  Service  and 
various  other  professionals  in  the 
dialysis  industry  to  redefine  the 
standards  used  by  State  surveyors  in 
determining  compliance  with  the 
regulations.  As  a  result  of  these 
consultations,  we  concluded  that  there 
was  a  need  to  establish  specific 
measurable  standards  regarding  the 
quality  of  water  used  in  dialysis. 
According  to  the  Public  Health  Service's 
Center  for  Disease  Control  and 
Prevention,  the  Association  for  the 
Advancement  of  Medical 
Instrumentation  (AAMI)  standard  on 
water  quality  is  the  only  standard 
available,  is  accepted  by  the  medical 
community  and  is  currently  used  by 
most  facilities. 

The  1992  AAMI  standard. 
“Hemodialysis  Systems,”  reflects  the 
collective  expertise  of  a  conunittee  of 
health  care  professionals,  in  conjunction 
with  device  manufacturers  and 
government  representatives.  This 
committee  developed  a  standard  of 
performance  for  manufacturers  that  will, 
at  a  minimum,  promote  the  effective, 
safe  performance  of  hemodialysis 
systems,  devices,  and  related  materials, 
'^e  standard  includes  specific  water 
quality  requirements  and  has  an 
appendix  that  provides  a  guideline  for 
the  device  user  with  specific  emphasis 
on  water  purity  assurance  and 
monitoring.  TMs  standard  is  outcome- 
oriented  in  that  it  stipulates  only 
specific  biological  and  chemical  water 
purity  levels  and  does  not  restrict  the 
methods  used  by  facdhties  to  attain  and 
maintain  the  acceptable  levels. 

Each  AAMI  standard  or  recommended 
practice  is  reviewed  at  least  every  5 
years  because  of  constant  changes  in 
medical  technology  and  to  clarify  or 
improve  existing  guidelines.  The 
standard  was  ori^ially  published  in 
1982.  In  1986,  the  AAI^  Renal  Disease 
and  Detoxification  Committee 
appointed  task  groups  to  carefully 
review  specific  areas  of  the  standi. 
After  review  by  the  task  groups  and  the 
full  committee,  a  propos^  revision  was 
drafted.  This  document,  “Hemodialysis 
Systems”  (second  edition),  was  vot^  on 
by  the  committee,  reviewed  by  the 
public,  and  was  approved  on  March  16, 
1992. 
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B.  Reuse  of  Hemodialyzers 

Section  1881(f)(7)  of  the  Act  reqviiies 
the  Secretary  to  establish  protocols  for 
reuse  of  hemodialyzers  for  those 
facilities  that  voluntarily  elect  to  reuse 
the  filters.  Reuse  can  be  accomplished 
through  a  variety  of  techniques  that 
involve  the  cleaning,  disinfecting,  and 
preparing  of  disposable  hemodi^ysis 
devices  for  subs^uent  use  by  the  same 
patient  Although  the  potential  exists  for 
adverse  patient  outcomes  from  reuse, 
reprocessing  and  reuse  of  dialyzers  are 
safe  when  done  properly. 

Existing  regulations  at  §  405.2150 
require  ESRD  facilities  reusing 
hemodialyzers  to  meet  the  voluntary 
guidelines  and  standards  adopted  by 
AAMI  and  issued  in  July  1986  as  “Reuse 
of  Hemodialyzers.”  The  AAMI 
guidelines  on  reuse  of  hemodialyzers 
are  based  on  the  national  consensus  of 
physicians,  other  health  care 
professionals,  government 
representatives,  patients,  and  industry. 
These  guidelines  (directed  to  health 
professionals)  describe  the  details  of 
reprocessing  dialyzers  and  address 
various  areas  sudi  as  personnel 
qualifications  and  training,  patient 
considerations,  equipment,  reprocessing 
supplies,  monitoring  during  dialysis, 
quality  assurance  and  quality  control. 

After  review  by  the  AAMI  Renal 
Disease  and  Detoxification  Conunittee 
and  the  public,  the  second  edition  of  the 
“Reuse  of  Hemodialyzers”  was 
approved.  The  second  edition  is 
directed  to  the  physician  in  charge  of 
hemodialyzer  reprocessing  (using  a 
manual  or  automated  method)  and 
describes  the  essential  elements  of  good 
practices  for  reprocessing  dialyzers  to 
help  assure  safety  and  effectiveness. 

EL  Provisions  of  the  Proposed 
Regulations 

We  published  in  the  Federal  Register 
(59  FR  6937)  on  February  14, 1994,  a 
proposed  rule  to  amend  the  Medicare 
regulations  to  incorporate  by  reference 
the  AAMI  standard  for  water  quality 
and  the  AAMI  guidelines  for  monitoring 
purity  of  water  for  hemodialysis  foimd 
in  the  following  sections  of 
“Hemodialysis  Systems”  (second 
edition): 

•  3.2.1 — ^Water  Bacteriology 

•  3.2.2 — Maximum  Level  of 
Chemical  Contaminants 

•  Appendix  B,  section  Bl  through 
B5—  Guidelines  for  Monitoring  Purity 
of  Water  Used  for  Hemodialysis. 

We  proposed  that  this  incorporation 
by  reference  would  replace  the  existing 
general  language  in  §  405.2140(a)(5) 
which  requires  that  water  used  for 
dialysis  must  be  analyzed  periodically 


and  treated  as  necessary  to  maintain  a 
continuous  supply  that  is  Uologically 
and  chemically  compatible  with 
acceptable  dialysis  techniques. 

The  February  14, 1994,  proposed  rule 
also  specified  ^e  proposed 
incorporation  by  reference  of  the  1993 
(second)  edition  of  the  AAMI  gvudelines 
on  “Reuse  of  Hemodialyzers”  to  replace 
the  previously  incorporated  1986 
edition.  In  addition,  we  proposed  to 
amend  §  405.2150  to  remove  paragraph 
(a)(2)  concerning  staff  exposure  to 
chemical  germicides,  paragraph 
(a)(3)(iii)  concerning  reporting  adverse 
patient  reactions  to  the  manufacturer, 
and  paragraph  (b)  concemi^  the 
standard  for  ditdyzer  caps.  Tbese  topics 
(included  in  the  three  paragraphs 
previously  mentioned)  are  covered  in 
the  following  sections  of  the  revised 
1993  AAMI  guidelines  that  are  now 
being  incorporated  by  reference: 

•  Section  8 — Physical  plant  and 
environmental  safety  considerations 

•  Section  11 — ^Reprocessing 

•  Section  13 — ^Monitoring 

•  Annex  A — Section  A11.4 — 
Germicide. 

The  proposed  rule  specified  that 
copies  of  toth  AAMI  publications  may 
be  piuchased  from  AAMI  and  are 
avsdlable  for  inspection  at  the  HCFA 
Information  Resource  Center  or  the 
Office  of  the  Federal  Register. 

m.  Analysis  of  and  Responses  to  Public 
Conunents 

We  received  five  timely  public 
conunents  on  the  February  1994 
proposed  rule.  All  commenters  were 
generally  supportive  of  the  proposed 
revisions.  Their  comments  and  our 
responses  are  discussed  below. 

A.  General 

Comment:  One  conunenter  noted  that 
the  Government’s  regulatory  process  is 
slower  than  the  private  sector’s  in 
making  changes.  They  recommended 
that  we  develop  a  mechanism  to 
automatically  incorporate  the  most 
recent  revision  of  AAMI  guidelines  into 
the  regulation  rather  than  revise  the 
regvilations  each  time  the  AAMI 
guideline  is  updated. 

Response:  We  acknowledge  that  the 
process  of  issuing  a  revision  to  the 
regulations  each  time  the  AAMI 
guidelines  are  updated  results  in  delay 
in  giving  the  updated  guidelines  the 
force  of  law.  It  certainly  would  be 
simpler  for  us  to  merely  adopt  the  most 
recent  version  of  the  AAMI  guidelines 
automatically  upon  update  as  the 
commenter  suggested.  However,  we 
have  some  concerns  that  such  a  system 
may  not  be  consistent  with  our 


obligation  to  the  ESRD  facilities  that 
would  be  affected.  * 

Under  the  current  system,  we 
carefully  review  and  consider  the 
changes  made  in  the  AAMI  updates  and 
make  a  determination  as  to  whether  it 
is  appropriate  and  necessary  to 
incorporate  the  AAMI  provisions  in  our 
regulations.  'Then  we  offer  the  public  an 
opportunity  to  participate  in  the 
regulation  process  through  a  comment 
period. 

If  we  were  to  adopt  the  commenter’s 
suggestion,  the  industry  would  be 
required  to  comply  with  the  AAMI 
guidelines  regardless  of  whether 
changes  are  l^neficial  to  Medicare 
beneficiaries  or  \mduly  burdensome  to 
facilities. 

In  this  regard,  we  note  that  we 
received  a  comment,  which  is  discussed 
later  in  this  document,  expressing 
concern  with  the  level  of  influence 
afforded  to  the  reuse  manufactiurers 
under  the  process  of  adopting  the  AAMI 
guidelines. 

We  are  in  the  process  of  preparing  a 
proposed  rule  that  would  totally  revise 
the  conditions  of  coverage  for  ESRD 
facilities.  We  will  solicit  comment  from 
the  public  on  the  merits  of  this  proposal 
at  t^t  time.  Until  we  have  had  an 
opportimity  to  hear  form  the  facilities 
that  would  be  impacted  by  this 
suggestion,  we  believe  it  is  most 
appropriate  to  continue  to  pursue  the 
rulemaking  imder  the  Administrative 
Procedure  Act  and  provide  an 
opportunity  for  participation  by  the 
affected  entities. 

B.  Water  Quality 

Comment:  Two  commenters 
ftcommended  that  we  also  incorporate 
the  AAMI  provisions  relating  to 
sampling  and  testing  methodologies 
contained  in  sections  4.2.1  and  4.2.2  of 
“Hemodialysis  Systems.”  They  noted 
that  the  sampling  and  testing  protocols 
are  essential  to  obtaining  results  that  are 
meaningful  and  lead  to  the  desired 
outcome  of  good  patient  health  and 
safety.  They  presented  examples  of 
factors  that  can  erroneously  influence 
test  results,  such  as  leaving  samples  at 
room  temperature,  sampling  only  at  one 
site,  and  ^ortened  incubation  periods. 

Response:  We  note  the  commenters’ 
concern  and  fully  endorse  the 
provisions  contained  in  sections  4.2.1 
and  4.2.2.  of  the  AAMI  “Hemodialysis 
Systems”  dociunent.  However,  we  note 
that  the  subject  provisions  are 
exceedingly  detailed  and  include  not 
only  point  of  water  collection  within  the 
dialysis  system,  but  also  time  of  assay, 
storage  temperatrires,  filter  technique, 
and  ^ture  media.  While  we  encourage 
facilities  to  utilize  these  guidelines,  we 
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believe  that  they  are  overly  prescriptive. 
Moreover,  the  subject  provisions  are 
procedure-oriented  as  opposed  to 
outcome-oriented  and  not  necessary  for 
ensuring  Medicare  beneficiary  health 
and  safety.  We  beUeve  that  we  can  meet 
the  statutory  mandate  for  beneficiary 
health  and  safety  while  permitting 
facilities  some  flexibility  in  sampling 
and  testing  procedures. 

In  addition,  the  adopted  provisions  of 
AAMI  water  quality  standaM  address 
specific  bacteriological  and  chemical 
purity  levels.  We  also  adopted  the 
AAMI  Appendix  guidelines  with  regtird 
to  monitoring  fi«quency.  The  guidelines 
address  monitoring  practices  similar  to 
sections 4.2.1  and  4.2.2  but  in  a  more 
general,  less  prescriptive  nature.  We  feel 
confident  that  these  provisions  provide 
enough  detail  to  permit  siuveyors  to 
adequately  determine  appropriate  water 
quality.  Moreover,  these  new  standards 
represent  a  significant  improvement 
over  the  assurances  contained  in  the 
existing  regulation.  We  believe  that  it 
would  be  unnecessarily  burdensome 
and  prescriptive  to  specify  minute 
details  as  to  the  sampling  techniques. 
Fvirther,  such  specificity  would  be 
inconsistent  with  the  Administration’s 
commitment  to  reduce  Federal 
regulatory  burden.  Consequently,  we  are 
not  adopting  the  commenters’ 
suggestion  at  this  time. 

We  are,  however,  cvurently 
developing  a  complete  revision  of  the 
ESRD  conditions  of  coverage.  One  of  the 
principal  goals  of  this  project  is  to  make 
the  conditions  patient-centered  and 
outcome-oriented.  Ultimately,  we  may 
choose  an  outcome-oriented  set  of 
conditions  regulating  sampling 
methodology  more  explicitly.  We  will 
consider  these  comments  as  we  develop 
the  new  conditions. 

Comment:  One  commenter 
recommended  that  we  apply  the  water 
quahty  standards  to  water  used  for 
reprocessing  as  well  as  for  dialysate, 
noting  that  contaminated  water  can 
adversely  affect  reprocessing  through 
the  water  rinse  phases. 

Response:  The  AAMI  water  standards 
that  we  have  adopted  were  prepared,  in 
collaboration  with  the  industry, 
exclusively  for  water  used  during 
hemodialysis.  The  guidelines  were  not 
intended  for  adoption  to  the  reuse 
process.  We  have  incorporated  water 
standards  specifically  for  the  reuse 
process  firom  the  AAMI  reuse  standards. 
The  reuse  standards  contain  water 
requirements  in  sections  7.1.2.  and 
11.4.1.  We  believe  these  standards  are 
adequate  to  meet  oiir  need  to  ensure 
beneficiary  health  and  safety. 


C.  Hemodialyzer  Reuse 

Comment:  Obe  commenter  took  issue 
with  the  statement  in  the  preamble  of 
the  proposed  rule  stating  that, 

“Although  the  potential  exists  for 
adverse  patient  outcomes  finm  reuse, 
reprocessing  and  reuse  of  dialyzers  are 
safe  when  done  properly.”  This 
commenter  referenced  the  recent 
research  indicating  an  association 
between  increased  mortality  and  reuse 
with  certain  germicides.  The  commenter 
concluded  that  it  may  be  premature  to 
state  imequivocally  ihat  reprocessing 
and  reuse  o^dialyzers  are  safe. 

Response:  We  note  that  the  sentence 
addressed  by  the  commenter  clearly 
includes  the  caveat  that  reprocessing  is 
safe  when  done  “properly”.  We  do  not 
believe  the  statement  is  misleading  or 
erroneous  in  light  of  research  findings. 

Although  the  referenced  research 
finds  an  association  between  increased 
mortality  and  reuse  of  certain 
germicides,  it  does  not  conclude  that 
reuse  is  not  safe.  In  addition,  the  Food 
and  Drug  Administration  (FDA)  has 
approved  the  product  and  its  labelling, 
reviewed  manufacturers’  studies,  and 
followed  routine  procedures  that 
include  product  testing.  Thus,  we  can 
conclude  that  the  germicides  currently 
marketed  for  reprocessing  dialyzers  do, 
in  fact,  work  effectively  to  destroy 
bacteria. 

HCFA  and  the  FDA  believe  the 
research  in  question  supports  a 
conclusion  that  proper  technique  is 
essential  for  effective  use  of  the 
germicides.  Consequently,  the  FDA  has 
been  working  with  one  manvifacturer  to 
strengthen  product  user  education.  In 
this  regard,  the  manufacturer  in 
question  has  taken  several  voluntary 
actions  to  promote  proper  use  of  the 
product,  including  issviing  revised 
detailed  instructions.  In  addition,  the 
manufacturer  has  held  numerous 
training  sessions  all  over  the  nation  to 
educate  its  customers  regarding  proper 
use  of  the  product.  Further,  the 
manufacturer  in  question  requires  its 
customers  to  sign  commitments  to  verify 
that  they  imderstand  and  will  comply 
with  product  user  instructions  before 
further  merchandise  will  be  distributed. 

Comment:  Two  commenters  requested 
clarification  of  the  requirement  in 
§  405.2150(a)(2)  that  states  that  facihties 
may  use  only  one  germicide  in 
reprocessing.  Specifically,  the 
commenters  were  concerned  about  the 
use  of  bleach  and  another  germicide 
during  reprocessing.  One  commenter 
specifically  asked  if  it  was  necessary  to 
discard  all  dialyzers  cvurently  being 
reused  if  the  facility  changes 
germicides. 


Response:  For  pvuposes  of  reuse, 
bleach  is  considered  a  cleansing  agent, 
not  a  germicide.  Thus,  many  facilities 
use  hleach  as  part  of  the  reuse  process 
to  flush  and  clean  blood  deposits  before 
the  actual  germicide  soaking  process  is 
initiated.  We  do  not  intend  to  imply  that 
this  bleach  cleansing  process  adversely 
affects  the  reprocessing.  Since  we  do  not 
consider  bleach  to  be  a  germicide,  the 
requirement  to  discard  dialyzers  treated 
with  a  different  germicide  does  not 
apply  to  bleachi^. 

We  do  intend  that  a  facility  that 
changes  germicides  discard  ^1  those 
diedyzers  reprocessed  with  the  old 
germicide.  We  are  concerned  that 
exposing  dialyzers  to  different 
germicides  may  cause  membrane  leaks. 
While  we  recognize  that  it  may  be 
expensive  and  considered  wasteful  by 
some  facilities  to  discard  dialyzers  with 
test  values  that  indicate  they  are  still 
effective,  we  believe  that  this  precaution 
is  a  necessary  safety  measure.  Facilities 
should  take  this  added  expense  into 
consideration  when  analyzing  their 
alternatives  and  making  a  determination 
regarding  the  changing  of  germicides. 

Comment:  One  commenter  indicated 
that  the  prohibition  against  reuse  of 
dialyzers  for  hepatitis  B-positive 
patients  that  is  contained  in  the  AAMI 
guidelines  is  imjustified  and  costly  to 
dialysis  facilities.  The  commenter  cited 
a  report  from  the  Centers  for  Disease 
Control  that  concluded  that  reuse  of 
dialyzers  was  not  associated  with 
increased  transmission  of  hepatitis  B. 
Commenters  supported  measvues  other 
than  a  total  ban  against  reuse  for 
hepatitis  B-positive  patients,  such  as 
holding  dedicated  equipment  in 
isolation  areas,  to  eliminate  the  risk  of 
cross-contamination  of  dialyzers. 

Response:  Hepatitis  B  is  a  highly 
contagious  disease  that  has  the  potential 
to  be  extremely  damaging  to  an  ESRD 
patient.  Given  the  highly  contagious 
natvua  of  the  disease,  the  CDC  has  for 
many  years  strongly  recommended 
extreme  precaution  and  isolation  of 
those  patients  who  are  hepatitis  B- 
positive.  Many  physicians,  nurses,  and 
other  professionals  involved  in  the 
ESRD  field  have  similarly  supported  the 
position  of  extreme  caution  in  treating 
the  hepatitis  B-positive  patient. 

We  want  to  point  out  that  the  AAMI 
provision  related  to  banning  reuse  for 
hepatitis  B-positive  patients  was 
developed  in  a  public  forum  and  reflects 
the  views  of  many  noted  professionals. 
These  guidelines  were  developed  by  a 
committee  of  national  experts  in  a 
variety  of  ESRD-related  fields.  The 
committee’s  recommendations  were 
then  distributed  to  the  AAMI 
membership  at  large  for  comment.  Thus, 
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the  prohibition  against  reuse  of 
dialyzers  for  hepatitis  B  positive 
patients  was  developed  by  the  medical 
conununity  and  reflects  the  general 
concern  of  most  professionals  that 
extreme  caution  is  necessary  in  treating 
patients  with  the  disease. 

While  there  may  be  no  appreciable 
evidence  to  demonstrate  that  reuse 
would  increase  the  spread  of  hepatitis 
B,  there  is  no  conclusive  evidence  that 
reuse  in  this  population  is  safe.  Given 
that  hepatitis  B  is  very  contagious  and 
that  the  industry  generally  supports  the 
prohibition,  we  believe  that  permitting 
reuse  for  hepatitis  B-positive  patients 
would  be  an  inappropriate  risk  to  the 
health  and  safety  of  ESRD  patients. 

Comment:  One  commenter  expressed 
concern  that  the  AAMI  reuse  guidelines 
provide  too  much  latitude  to  device 
manufacturers  in  estabUshing  operating 
parameters  for  their  equipment.  The 
conunenter  was  concern^  that  ESRD 
facilities  are  a  captive  audience  to 
manufacUirers,  who  could  design 
expensive  equipment  or  procediuns. 
Under  the  reiise  regulations,  which 
require  compliance  with  the 
manufscturer’s  guidelines,  facilities  may 
be  forced  to  bear  financial  burdens  with 
Uttle  recourse.  The  commenter 
suggested  that  HCFA  develop  a  process 
to  allow  ESRD  faciUties  to  appe^  the 
appUcation  of  excessively  restrictive 
guidelines  for  equipment. 

Response:  We  do  not  support  the 
commenter’s  recommendation  for  HCFA 
to  develop  an  appeal  process  for 
apphcation  of  equipment  guidelines.  It 
is  not  within  the  purview  of  the  HCFA 
to  become  involved  in  manufacturers’ 
guidelines.  The  FDA,  not  HCFA,  is 
responsible  for  approval  of  devices, 
equipment,  and  labelling,  including 
manufacturers’  instructions. 

Manufacturers’  product  guidelines  are 
very  technical  and  are  developed  only 
after  considerable  research  and 
deliberation  with  respec^  to  complex 
technical  and  scientific  matters.  HCFA 
does  not  have  the  appropriate  staffing  or 
expertise  to  adjudicate  focilities’  appeals 
of  these  scientific  matters.  However,  the 
FDA  does  offer  recourse  to  faciUties 
through  its  Office  of  CompUance. 
FaciUties  may  contact  the  FDA  by 
writing  to:  Food  and  Drug 
Administration,  Office  of  CompUance, 
Parklawn  Bvulding,  5600  Fishers  Lane, 
RockviUe,  Maryland  20850. 

In  addition,  we  note  that  the 
manufacture  of  reprocessing  devices, 
germicides,  and  eqviipment  takes  place 
in  the  competitive  market  arena.  ESRD 
faciUties  are  fine  to  choose  among  a 
number  of  alternative  strategies  for 
reprocessing  dialyzers,  or  they  may 
choose  not  to  reuse  at  aU.  Thus,  we  do 


not  beUeve  that  the  faciUties  are  a 
captive  audience  to  the  manufacturers 
given  that  there  are  a  variety  of  dialyzer 
processing  methods  and  reprocessing 
product  manufacturers. 

D.  Impact  on  the  Hemodialysis 
Community 

We  specificaUy  soUcited  input  firom 
the  commenters  on  our  assumption  that 
the  adoption  of  the  AAMI  water  and 
reuse  standards  would  not  represent  a 
brirden  on  the  provider  community  as 
most  are  voluntarily  complying  with  the 
AAMI  guidelines. 

Comment:  Several  commenters  agreed 
with  our  conclusion  that  there  would  be 
Uttle  impact  on  faciUties  because  most 
fiiciUties  already  voluntarily  comply 
with  AAMI  guidelines.  Nonetheless, 
they  voiced  support  for  making  the 
guidelines  mandatory  to  force  those  few 
non-compUant  faciUties  into 
appropriate  practices. 

Response:  We  appreciate  the  support 
for  our  proposal  and  are  proceeding  to 
pubUsh  the  final  regulations. 

Comment:  One  commenter  challenged 
our  statement  that  the  AAMI  water 
standards  are  supported  by  scientific 
Uteratiure.  The  commenter  also 
disagreed  with  the  statement  that  the 
standards  are  based  on  indiistry 
consensus,  since  Government 
representatives  participated  in  the 
AAMI  guideline  development. 

Response:  As  noted  earUer,  the  AAMI 
guidelines  were  developed  by  a 
committee  of  noted  experts  in 
hemodialysis.  Once  the  committee 
formulated  a  draft  docmnent,  it  was 
circulated  to  AAMI  membership  for 
comment.  The  AAMI  membersffip 
includes  representatives  of 
manufactiirers,  physicians,  patients, 
technicians,  and  other  fields.  The 
committee  seriously  considered  the 
comments  and  made  appropriate 
revisions  in  the  guidelines.  Decisions 
reflected  the  majority  of  the  committee 
members;  no  single  member  had 
authority  to  direct  the  decision  or 
overrule  the  majority.  While  it  is  true 
that  Government  employees 
participated  in  the  development  of  the 
guidelffies,  we  do  not  beUeve  that  the 
fact  that  a  Government  representative 
participated  in  the  process  is  an 
indication  that  the  resulting  guidelines 
are  not  representative  of  the  industry 
consensus. 

The  AAMI  committee  utiUzed 
empirical  data  regarding  microbial 
limits  and  epidemiological  findings 
(among  other  things)  in  developing  the 
guidelines.  We  ac^owledge  that  by 
using  the  term  “scientific  literature’’  we 
may  have  inadvertently  impUed  that  the 
AAMI  had  performed  clinical  trials  and 


controlled  experimentation.  The  intent 
of  the  statement  was  to  indicate  that  the 
water  quaUty  limits  estabUshed  in  the 
guidelines  reflected  reasonable 
assumptions  and  available  empirical 
data. 

IV.  Provisions  of  the  Final  Regulations 

We  are  adopting  the  provisions  of  the 

February  14, 1994,  proposed  regulations 
as  final  regulations  wiffiout  change. 

V.  Collection  of  Information 
Requirements 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 

VI.  Regulatory  Impact  Statement 

A.  Introduction 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibili*;^  Act 
(RFA)  (5  U.S.C.  601  through  di2)  unless 
the  Sec^tary -certifies  that  a  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities.  For  purposes  of  the  RFA,  all 
ESRD  facilities  are  considered  to  be 
small  entities. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
rotatory  impact  analysis  if  a  final  rule 
will  have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  This  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

B.  Water  Quality  Standards 

This  final  rule  incorporates  industry 
standards  on  the  quality  of  water  used 
in  dialysis  into  existing  regulations 
thereby,  enabling  svirveyors  to 
accurately  assess  a  facility’s  compliance 
with  the  standards  on  water  quality.  'The 
AAMI  standards  are  the  results  of  a 
collaborative  effort  by  health 
professionals  and  industry 
representatives  to  respond  to  clinical 
needs  and  to  help  ensure  patient  health 
and  safety.  The  AAMTs  recommended 
maximum  levels  for  water  contaminants 
have  been  clearly  defined,  reflect 
reasonable  assumptions  and  available 
empirical  data,  and  were  developed 
through  industry  consensus.  Under  the 
AAMI  water  standard,  the  supplier/ 
manufacturer  of  dialysis  water  treatment 
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equipment  is  responsible  for  ensuring 
that  the  water  produced  by  the  system 
routinely  does  not  exceed  the  maximum 
allowable  chemical  contaminant  levels. 
Because  AAMI’s  acceptable 
contamination  levels  have  been  in  effect 
since  1982  and  are  recognized  as 
medically  acceptable  standards,  we 
beheve  that  manufacturers  have  been 
producing  and  facilities  have  been 
piuohasing  equipment  capable  of 
meeting  these  requirements.  We 
rmderstand  that  technology  is  in  place 
for  all  facilities  to  meet  the  AAMI  water 
standard.  The  public  comments  that  we 
received  on  the  proposed  rule  support 
this  conclusion.  Changes  in  water 
quality  will  be  handled  through 
consultation  with  State  and  local  water 
authorities.  Safe  pvuity  levels  will  be 
ensured  throu^  continued  monitoring 
by  the  physician  in  charge  of  dialysis. 
Although  contaminants  in  water  used  in 
dialysate  may  cause  adverse  patient 
reactions,  actual  documented  adverse 
incidents  are  rare  when  the  water  is 
monitored  properly.  Because  the  AAMI 
water  quality  standard  represents  long¬ 
standing  acceptable  medical  practice, 
we  believe  the  vast  majority  of  faciUties 
already  comply  with  this  standard. 
Incorporation  of  the  AAMI  standard  into 
the  regulations  will  help  ensure  patient 
health  and  safety  by  providing 
surveyors  with  a  measvirable  standard 
with  which  they  may  assess  facility 
compliance,  especially  in  the  few 
facilities  that  do  not  volvmtarily 
conform  to  the  water  quality  guidelines 
adopted  by  the  industry. 

C.  Reuse  of  Hemodialyzers 

The  AAMI  “Reuse  of  Hemodialyzers” 
does  not  promote  either  single  use  or 
reuse  of  dialyzers.  The  guidelines  were 
developed  to  acknowledge  the 
widespread  practice  of  reprocessing  and 
provide  recommendations  for  optimal 
hemodialyzer  reprocessing.  In  January 
1993,  HCFA’s  Health  Standards  and 
Quality  Bureau  canvassed  the  2,345 
Medicare-certified  ESRD  facilities  to 
determine  if  they  practiced  reuse,  and, 
if  so,  the  disinfecting  protocols  used. 
Sixty-five  percent  (1,532)  of  the 
facilities  reported  practicing  reuse.  Of 
these  faciUties,  approximately  51 
percent  use  renalin  as  the  germicide; 
two-thirds  of  these  faciUties  use  an 
automated  disinfecting  system. 
Approximately  40  percent  of  the 
faciUties  reported  using  formalin/ 
formaldehyde  as  the  germicide,  with 
'  manual  and  automated  systems 
receiving  equal  use.  Approximately  9 
percent  of  the  faciUties  practicing  reuse 
reported  using  glutaraldehyde  as  the 
germicide,  with  the  majority  of  these 
facilities  using  an  automated 


disinfecting  system.  Less  than  1  percent 
of  the  faciUties  use  other  disinfecting 
methods. 

Becauro  the  1993  AAMI  guidelines  do 
not  differ  significantly  fium  the  1986 
guidelines  (which  aU  Medicare 
participating  faciUties  practicing  reuse 
already  must  meet)  we  beUeve  ^t  the 
great  majority  of  the  faciUties  practicing 
reuse  will  be  in  compUance  with  the 
new  standards  in  this  final  regulation. 

The  1993  AAMI  standards  were 
developed  through  a  pubUc  forum  and 
their  adoption  was  weU  pubUcized. 

They  reflect  the  most  up-to-date  reuse 
parocedures  already  practiced  by  many 
of  the  faciUties.  Moreover,  we  do  not 
beUeve  that  incorporating  the  1993 
guideUnes  into  our  regulations,  in  and 
of  itself,  will  prompt  any  fadUty  to 
begin  or  discontinue  reuse. 

We  expect  that  each  faciUty  wiU 
respond  to  these  new  standards  based 
on  the  relationship  of  these  standards  to 
its  current  reuse  practices  and  to  factors 
such  as  whether  or  not  the  faciUty  can 
buy  new  filters  in  quantity  less 
expensively  than  it  can  upgrade  its 
reuse  practices.  As  we  invested  earlier, 
65  percent  of  the  faciUties  are  already 
reusing  dialyzers.  The  major  effect  of 
this  fi^l  rule  wiU  be  to  ensure  that 
MecUcare  standards  for  reuse  reflect  safe 
and  effective  practices. 

D.  Conclusion 

Because  we  are  rmable  to  predict  the 
decisions  faciUties  will  make  in 
^response  to  this  regulation,  we  are 
unable  to  quantify  the  potential  effect  it 
will  have.  All  five  public  responses  to 
the  February  1994  proposed  rule  were 
favorable. 

Beneficiaries  may  be  reassured  that 
HCFA  has  adopted  specific  water 
quaUty  standards  and  updated  its 
stand^ds  for  reuse  of  hemodialyzers  to 
ensure  their  health  and  safety.  However, 
we  expect  that  there  will  be  a  negUgible 
effect  on  most  beneficiaries  and 
faciUties  since  we  beUeve  these 
revisions  will  make  no  major  changes  in 
current  faciUty  operation  or  patient 
experience.  This  final  rule  is  not 
expected  to  result  directly  in  any 
increases  or  reductions  in  Medicare 
program  expenditures. 

For  these  reasons,  we  have 
determined,  emd  the  Secretary  certifies, 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities  and 
will  not  have  a  significant  economic 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals. 
Therefore,  we  are  not  preparing  analyses 
for  either  the  RFA  or  section  1102(b)  of 
the  Act. 


In  accordance  with  the  provisions  of 
Executive  Order  12866,  tl^  final  rule 
was  not  reviewed  by  the  Office  of 
Management  and  Budget. 

List  of  Subjects  in  4?  CFR  Part  405 

Administrative  practice  and 
procedure.  Health  faciUties,  Health 
professions.  Incorporation  by  reference. 
Kidney  diseases.  Medicare,  Reporting 
and  recordkeeping  requirements,  Ru^ 
areas.  X-rays. 

42  CFR  Chapter  IV,  Part  405,  Subpart 
U  is  amended  as  set  forth  below: 

PART  405--FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

Subpart  U — Conditions  for  Coverage  of 
Suppliers  of  End-Stage  Renal  Disease 
(ESRD)  Services 

A.  The  authority  citation  for  part  405, 
Subpart  U  continues  to  read  as  follows: 

Authority:  Secs.  1102, 1861, 1862(a),  1871, 
1874,  and  1881  of  the  S^ial  Security  Act  (42 
U.S.C  1302, 1395X,  13g5y(a),  1395hh, 

1395kk,  and  1395rr),  and  sec.  353  of  the 
Public  Health  Service  Act  (42  U.S.C.  263a), 
unless  otherwise  noted. 

B.  In  §  405.2140,  the  heading  of 
paragraph  (a)  is  repubUshed,  and 
paragraph  (a)(5)  is  revised  to  read  as 
follows: 

§  406.21 40  Condition:  Physicai 
environment 
***** 

(a)  Standard:  building  and 
equipment*  *  * 

(5)(i)  The  ESRD  faciUty  must  employ 
the  water  quaUty  requirements  Usted  in 
paragraph  (a)(5)(ii)  of  this  section 
developed  by  the  Association  for  the 
Advancement  of  Medical 
Instrumentation  (AAMI)  and  pubUshed 
in  “Hemodialysis  Systems,”  second 
edition,  which  is  incorporated  by 
reference. 

(ii)  Required  water  quaUty 
requirements  are  those  Usted  in  sections 
3.2.1,  Water  Bacteriology;  3.2.2, 
Maximum  Level  of  Chemical 
Contaminants;  and  in  Appendix  B: 
Guideline  for  Monitoring  Purity  of 
Water  Used  for  Hemodi^ysis  as  Bl 
through  B5. 

(iii)  Incorporation  by  reference  of  the 
AAMTs  “Hemodialysis  Systems,” 
second  edition,  1992,  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  Part  51.*  If  any  changes  in 


■  The  publication  entitled  “Hemodialysis 
Systems,”  second  edition,  1992,  is  available  for 
inspection  at  the  HC7A  Information  Resource 
Center,  7500  Security  Boulevard,  Baltimore,  MD 

Continuad 
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“Hemodialysis  Systems.”  second 
edition,  are  also  to  be  incorporated  by 
reference,  a  notice  to  that  effect  will  be 
published  in  the  Federal  Register. 
***** 

C.  In  §  405.2150,  the  imdesignated 
introductory  text  and  paragraph  (a)  are 
revised,  paragraph  (b)  is  removed, 
paragraphs  (c)  and  (d)  are  redesignated 
as  paragraphs  (b)  and  (c),  respectively, 
and  redesignated  paragraph  (c)(1)  is 
revised  to  read  as  follows: 

§405.2150  Condition:  Reuse  of 
hemodialyzefs  and  other  diaiysis  euppiiee. 

An  ESRD  facility  that  reuses 
hemodialyzers  and  other  dialysis 
supplies  meets  the  requirements  of  this 
section.  Failure  to  meet  any  of 
paragraphs  (a)  through  (c)  of  this  section 
constitutes  grovmds  for  denial  of 
payment  for  the  dialysis  treatment 
affected  and  termination  from 
participation  in  the  Medicare  program. 

(a)  Standard:  Hemodialyzers.  If  the 
ESRD  fadlity’reuses  hemodialyzers,  it 
conforms  to  the  following: 

(1)  Reuse  guidelines.  Voluntary 
guidelines  adopted  by  the  AAMI 
(“Reuse  of  Hemodialyzers.”  second 
edition).  Incorporation  by  reference  of 
the  AAhfl’s  “Reuse  of  Hemodialyzers,” 
second  edition,  1993,  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  Part  51.^  If  any  changes  in  “Reuse 
of  Hemodialyzers,”  second  edition,  are 
also  to  be  incorporated  by  reference,  a 
notice  to  that  effect  will  be  published  in 
the  Federal  Register. 

(2)  Procedure  for  chemical 
germicides.  To  prevent  any  risk  of 
dialyzer  membrane  leaks  due  to  the 
combined  action  of  different  chemical 
germicides,  dialyzers  are  exposed  to 
only  one  chemi^  germicide  during  the 
reprocessing  procedure.  If  a  dialyzer  is 
exposed  to  a  second  germicide,  l^e 
didyzer  must  be  discarded. 

(3)  Surveillance  of  patient  reactions. 
In  order  to  detect  bacteremia  and  to 
maintain  patient  safety  when 
unexplained  events  occur,  the  facility — 


21244-1850  and  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  Suite  700, 
Washington,  DC  Copies  may  purchased  from  the 
Association  for  the  Advancement  of  Medical 
Instrumentation.  3300  Washington  Boulevard,  Suite 
400,  Arlington,  VA  22201-4598. 

2  The  publication  entitled  “Reuse  of 
Hemodialyzers,”  second  edition,  1993,  is  available 
for  inspection  at  the  HCFA  Information  Resources 
Center,  7500  Security  Boulevard,  Baltimore,  MD 
21244-1850  and  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  Suite  700, 
Washington,  DC  Copies  may  purchased  from  the 
Association  for  the  Advancement  of  Medical 
Instrumentation,  3300  Washington  Boulevard,  Suite 
400,  Arlington,  VA  22201-4598. 


(i)  Takes  appropriate  blood  cviltures  at 
the  time  of  a  febrile  response  in  a 
patient;  and 

(ii)  If  pyrogenic  reactions,  bacteremia, 
or  unexplained  reactions  associated 
with  ineffective  reprocessing  are 
identified,  terminates  reuse  of 
hemodialyzers  in  that  setting  and  does 
not  continue  reuse  until  the  entire 
reprocessing  system  has  been  evaluated. 

(b) *  *  * 

(c) *  *  * 

(1)  Limit  the  reuse  of  bloodlines  to  the 
same  patient; 

***** 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — ^Hospital 
Insurance;  and  Pro^am  No.  93.774, 

Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  June  30, 1995. 

Bruce  C.  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

[FR  Doc.  95-22859  Filed  9-15-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Parts  25, 28. 30, 31, 35. 37, 40. 
50,  54,  55,  56,  57,  61,  67,  70, 71, 72, 76, 
78. 79, 90, 91,  95, 97, 99. 106, 150, 154, 
171, 174, 188,  and  189 

[CQD  95-012] 

RIN2115-AF03 

Inspected  and  Uninspected 
Commercial  Vessels;  Removal  of 
Obsolete  and  Unnecessary 
Regulations 

agency:  Coast  Guard,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  modifying 
its  regulations  for  both  inspected  and 
uninspected  commercial  vessels  by 
removing  and  revising  obsolete  and 
unnecessary  provisions.  The  Coast 
Guard  expects  that  this  final  rule  will 
reduce  the  administrative  burden  to 
government  and  indust^,  reduce 
government  printing  costs,  and  provide 
a  more  concise  and  useful  Title  46,  Code 
of  Federal  Regulations. 

DATES:  This  rule  is  effective  on  October 
18. 1995. 

ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretary, 
Marine  Safety  Coimdl  (G-LRA/3406), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001  between  8  a.m.  and  3  p.m.. 


Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (202) 
267-1477. 

FOR  FURTHER  INFORMATION  CONTACT: 

LCDR  R.  K.  Butturini,  Design  and 
Engineering  Standards  Division,  Office 
of  Marine  ^ety,  Security,  and 
Environmental  I^tection,  (202)  267- 
2206. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  final  rule  are  LCDR  R.  K. 
Butturini,  Project  Manager,  Ms.  Shereen 
Bell,  Project  Assistant  and  LT  Rachel 
Goldberg,  Project  Covmsel,  Office  of 
Chief  Covmsel. 

Regulatory  History 

On  May  9, 1995,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  (NPRM)  entitled  “Removal 
of  Obsolete  and  Unnecessary 
Regulations”  (60  FR  24748).  The  Coast 
Guard  received  one  letter  commenting 
on  the  NPRM.  No  public  meeting  was 
requested,  and  none  was  held 
specifically  for  this  project.  A  public 
meeting  was  held  on  April  20, 1995  (60 
FR  16423)  to  discuss  the  Coast  Guard’s 
regulatory  process  and  regulatory 
reform.  Relevant  comments  made  at  that 
meeting  have  been  considered  in  this 
final  rule. 

Background  and  Purpose 

On  March  4, 1995,  the  President 
issued  a  memorandvun  calling  on 
executive  agencies  to  review  regulations 
with  the  go^s  of — 

(1)  Cutting  obsolete  regulations; 

(2)  Focusing  on  results  instead  of 
process  and  punishment; 

(3)  Convening  meetings  with  the 
regulated  commvmity;  and, 

(4)  Expanding  efforts  to  promote 
consensual  rulemaking. 

At  an  April  20, 1995  public  meeting 
announced  in  the  March  30, 1995 
Federal  Register  (60  FR  16423)  and  in 
another  notice  published  in  the  May  31, 
1995  Federal  Register  (60  FR  28376), 
the  Coast  Guard  declared  its 
commitment  to  eliminating  Coast  Guard 
induced  differences  between  the 
reqviirements  that  apply  to  U.S.  vessels 
in  international  trade  and  those 
requirements  that  apply  to  similar 
vessels  in  international  trade  that  fly  the 
flag  of  responsible  foreign  nations.  The 
purpose  of  this  final  rule  is  to  begin  the 
process  of  achieving  this  goal  by 
removing  or  revising  regulations  that  the 
Coast  Guard  has  fovmd  to  he  obsolete 
and  unnecessary. 

In  compiling  the  list  of  CFR  sections 
included  in  this  final  rule,  the  Coast 
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Guard  did  not  consider  parts  of  46  CFR 
that  are  imder  review  as  part  of  other, 
ongoing  regulatory  projects.  Additional 
rulemal^g  projects  are  expected  to 
adopt  accepted  industry  standards, 
remove  other  obsolete  or  lumecessary 
Coast  Guard  regulations  and  solicit 
public  comment  on  additional 
provisions  which  should  be  modified  or 
eliminated.  Sections  were  identified  for 
revision  or  removal  by  this  rule  for  the 
following  reasons: 

(a)  A  regulation  includes  citation  to  a 
long-passed  compliance  date; 

(b)  Vessels  or  equipment  covered 
under  certain  regrilations  have  become 


impractical  due  to  social  or  economic 
chwges; 

(c)  Equipment  mandated  by  regulation 
is  no  longer  manufactured  or  us^; 

(d)  Requirements  imposed  by 
relations  are  repeated  in  another 
section; 

(e)  The  law  cited  as  authority  has 
been  repealed  or  revoked;  or, 

(f)  The  text  of  the  regulation  merely 
repeats  statutory  language. 

Discussion  of  Comments  and  Changes 

In  response  to  the  notice  of  proposed 
rulemal^g  one  comment  letter  was 
received.  The  letter  was  supportive  of 
the  overall  efforts  by  the  Coast  Guard  to 


remove  and  revise  obsolete  and 
unnecessary  provisions. 

The  following  discussion  summarizes 
the  changes  being  made  by  this  final 
rule  to  Title  46  of  the  CFR. 

1.  Passed  Compliance  Dates 

The  following  regulations  are  being 
removed  or  revised  because  they 
include  a  reference  to  a  compliance  date 
which  has  passed.  For  example,  46  CFR 
25.40-l(c)  states  that  modifications  for 
the  purposes  of  complying  with 
ventilation  requirements  must  be 
completed  by  June  1, 1966.  These  types 
of  refaimces  are  no  longer  needed  in  the 
regulations  and  are  being  removed. 


Cite  (46  CFR) 

Change  made 

Subjed  addressed  by  regulation 

§ 25.40-1  (c)  . 

Removed . 

Motorboat  ventilation. 

Life  preservers 

Ring  life  buoys. 

Lifesaving  equipment  markings. 

Distress  sign^. 

First  aid  equipment  arvj  training. 

General  alarm  systems. 

Instructions,  drills,  and  safety  orientation. 

§98110(1))' . . . 

Dote  romnvod  . 

§98  11.8(0)  . . . 

Doto  romnvAH  . 

§98  18.8(0)  . .  . 

Doto  romnvod  . . . . . 

§98  148'  ! . 

Doto  romnvod  . , . 

§98  910  (r.),  (ri)  onri  (o)  . 

floloo  romnvod  . 

§98  940(0)"..'  ' . . 

Doto  romnvod  . 

1 28.270(C)  . . .-. . 

Date  removed . :. . 

2.  Impractical  Vessels,  Equipment,  or 
Arrangements 

Some  sections  are  being  removed  or 
revised  because  they  apply  to  vessels  or 
equipment  that  have  b^ome 
impractical  due  to  changes  in  the  world 
economy  or  social  values.  For  example, 
most  of  the  following  listed  regulations 
concern  nuclear-powered  vessels, 
vessels  intended  to  incinerate  waste  at 
sea,  and  facilities  and  ships  intended  for 
energy  production  from  difierences  in 
seawater  temperahire.  However,  no 
vessel  or  facility  designed  for  any  of 
these  purposes  is  currently  operating, 
and  construction  of  any  of  these  types 
of  vessels  or  facilities  is  not  likely  in  the 
foreseeable  future.  Therefore,  these 
regulations  are  no  longer  necessary. 

The  Coast  Guard’s  regulations 
concerning  ocean  thermal  energy 
conversion  vessels  were  issued  as  a 
result  of  a  Congressional  mandate  stated 
in  the  Ocean  Ihermal  Conversion  Act  of 
1980  (The  Act),  codified  at  42  U.S.C. 
9101  et  seq.  The  Act  required  the  Coast 
Guard,  in  conjimction  with  the 


Department  of  Energy  and  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  to  promulgate 
regulations  concerning  ocean  thermal 
energy  conversion  (CDEC)  fodlities  and 
plantships.  In  the  fifteen  years  since 
Congress  passed  the  Act,  there  have 
been  no  OTEC  facilities  or  plantships 
constructed,  nor  has  there  been  any 
indication  of  any  future  activity  in  this 
area.  Therefore,  as  part  of  its  effort  to  cut 
obsolete  and  unnecessary  regulations, 
the  Coast  Guard  after  consultation  with 
both  the  Department  of  Energy  and 
NOAA.  has  decided  to  remove  all  of  its 
regulations  concerning  OTEC  facilities 
and  plantships. 

Diiring  internal  staff  review, 
additional  regulations  concerning 
nuclear  vessels  and  OTEC  facilities  and 
plantships  were  found  which  had  not 
been  identified  for  removal  in  the 
NPRM.  These  additional  regulations  are 
also  being  removed  by  this  rule  since 
they  are  no  longer  necessary.  These 
ad^tional  sections  being  removed  bom 
Title  46  CFR  are:  31.05-10,  31.40-1, 
50.01-10,  50.05-15,  50.20-5,  50.30-10, 


54.01-10,  56.01-2,  56.04-1,  56.07-10, 

56.20- 9,  56.50-25,  56.50-85,  56.60-2, 
56.70-15,  57.02-2,  57.06-1,  57.06-4, 
57.06-5,  58.03-1,  67.3,  71.01-10,  71.20- 
15,  71.25-10,  71.75-10,  71.75-20, 
91.01-10,  91.20-15,  91.25-10,  91.60-1, 

91.60- 40, 171.001, 174.005, 189.01-10, 

189.20- 15, 189.25-10, 189.60-1, 

189.60- 40. 

Another  regulation  falling  into  this 
category  concerns  steerage  passengers. 
The  Steerage  Passenger  Act  of  1882  (ch. 
374,  22  Stat.  186  (1882))(The  Steerage 
Act)  established  accommodation 
requirements  for  steerage  passengers. 
Steerage  passengers  historically  were 
passengers  paying  the  lowest  fares  for 
the  poorest  accommodations  and  the 
Steerage  Act  was  written  primarily  for 
the  safety  of  immigrants  travelling  by 
sea  to  the  United  States.  The  Steerage 
Act  was  repealed  by  Congress  in  1983 
when  Subtitle  n  of  46  U.S.C.  (Pub.  L. 
98-89,  97  Stat.  500)  was  revised  and 
consolidated.  As  a  result,  regulations 
addressing  carriage  of  steerage 
passengers  are  no  longer  necessary. 


Cite  (46  CFR) 

Change  made 

§30.01-25  . . 

§8010-44  . 

Removed . 

Romnvod  . . . 

§.81.01-A(h)  . 

Romnvod  . 

§31.05-16' . 

§31.10-15(c)  . 

§81  40-1  (h)  . 

Revised . 

Removed . . 

Romnvod  . 

§.81  40-80 

Romnvod  . . 

§31.40-40(6)  . 

Pod  87  . . . 

Revised . - . 

Romnvod  . . . 

Subject  addressed  by  regulation 


Nuclear  vessel  inspection. 
Nuclear  vessel  inspection. 
Nuclear  vessel  inspection. 
Nuclear  vessels. 

Nuclear  vessel  inspection. 
Nuclear  vessels. 

Nuclear  vessel  inspection. 
Nudear  vessel  inspection. 
Nudear  vessel  inspection. 
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Cite  (46  CFR) 


§60.01-10  _ 

§50.05-15  _ 


§50.20-6(c)  _ 

§50.3(V-10  . 

§54.01-10  _ _ _ 

§54.15-6(0  note _ 

Part  55 . 

§56.01-2  . 

§56.01-10  _ 

§56.04-1  . . 

§56.07-10  . 

§56.2a-«  . 

§56.30-6(b)(4) _ 

§56.50-25  - 

§5650-65  _ 

§56.60-2  . . 

§56.70-15  _ _ 

§57.02-2  _ 

§57.06-1  . . . 

§57.06-4  . 

§56.06-5  . 

§58.03-1  . . 

§61.01-1(8)  . 

§61 .10-1  (b)  . . 

§61 .15-1  (b)  . 

Subpart  61 .25 . . . . 

§675  . . . 

§70.05-12  . 

§70.10-30  . . 

§71.01-10  . . 

§7120-15(b)  _ 

§7155-10  . 

§71.75-5  _ _ _ 

§71.75-10(0)  . . 

§71.75-20(0)  . . 

§7255-6  . 

Part  79  . 

§90.05-40  . 

§90.10-24  . 

§91.01-10  . 

§9150-15(0  . 

§9155-10(b)  . 

§91 .60-1  (b)  . 

§91.6050  . 

§91.60-40(6)  _ 

Part99 . 

Part  106  . .♦... _ ... 


Part  150,  Subpart  B 

§171.001  . 

§174.005(0  . 

Part  174,  Subpart  D 
Part  174,  Sub^  F 

§188.05-15  . 

§188.10^7  . 

§189.01-10  . . 

§18950-15(0  . 

§18955-1 0(b)  ....... 

§189.60-1  _ 

§189.60-30  _ 

§189.60-40(0  ....... 


Change  niade  Subject  addressed  by  regulation 


Revised _ _  Nuclear  pressure  vessels. 

Revised . .  Nudear  vessels;  Ocean  thermal  energy  conversion  facilities  and 

plantships. 

Removed  _ _ ...... _ _ _  Nudear  pressure  vessels. 

Revised  . . . . .  Nuclear  pressure  vessels. 

Revised . .  .  Nudear  pressure  vessels. 

Removed . .  Nudear  power  plants. 

Removed .  Nudear  power  plant  components. 

Revised  . . . .  Nuclear  power  plant  components. 

Revised .  Nuclear  power  plant  piling. 

Revised . . . . . .  Nudear  power  plant  piping. 

Revised .  Nuclear  power  plant  p^ng. 

Revised .  Nuclear  power  plant  valves. 

Revised . .  Nuclear  power  plant  piping. 

Revised . . .  Nuclear  power  plant  safety  valves. 

Revised _ _ _  Nudear  power  plant  tank  venting. 

Revised .  Nuclear  power  plant  materials. 

Revised . . . .  Nuclear  power  plant  piping. 

Revised _  Nudear  power  plant  welding. 

Revised .  Nuclear  power  plant  welding. 

Revised .  Nudear  power  plant  welding. 

Revised . . . —  Nudear  power  plant  welding. 

Revised .  Nuclear  power  plant  components. 

Revised .  Nudear  pressure  vessels. 

Removed  . .  Nudear  power  plant  components. 

Removed  . .  Hydrostatic  test  of  nuclear  plant  piping. 

Removed  . .  Tests  and  inspections  of  nudear  reactor  power  plants. 

Revised . .  Ocean  thermal  energy  conversion  tadiitiM  and  plantships. 

Removed  .  Nuclear  vessel  inspection. 

Removed . .  Nuclear  vessel  inspection. 

Revised _ _ _  Nuclear  vessels. 

Removed  . .  Nuclear  vessels. 

Removed  .  Nudear  vessel  inspection. 

Revised .  Nuclear  vessel  inspection. 

Removed .  Nuclear  vessels. 

Revised .  I4udear  vessels. 

Removed  .  .  Steerage  passengers. 

Removed  .  Requirements  for  rHidear  vessels. 

Removed .  Nuclear  vessel  inspection. 

Removed .  Nudear  vessel  inspection. 

Revised .  Nuclear  vessels. 

Removed  . . .  Nuclear  vessel  inspection. 

Removed . .  Nuclear  vessel  inspection. 

Removed  . . .  Nuclear  vessels. 

Removed .  Nudear  vessel  inspection. 

Removed  .  Nuclear  vessels. 

Removed  .  Requirements  for  nuclear  vessels. 

Removed  . —  Requirements  for  ocean  thermal  energy  conversion  fadlities  and 

plantships. 

Removed .  Incinerator  vessels. 

Revised .  Stability. 

Removed  . . . .  Nudear  vessels;  Ocean  thermal  energy  conversion  fetdiities  and 

plantships. 

Removed  . — . . . .*  Requirements  for  rHidear  vessels. 

Removed  .  Requirements  for  ocean  thermal  energy  conversion  fecilities  and 

plantships. 

Removed  . .  Nudear  vessels. 

Removed  . .  Nuclear  vessel  inspection. 

Revised .  Nuclear  vessel  inspection. 

Removed  . . .  Nudear  vessels. 

Removed .  Nudear  vessel  inspection. 

Revised . .  Nuclear  vessels. 

Removed .  Nuclear  vessel  inspection. 

Removed  .  Nuclear  vessels. 


3.  Equipment  No  Longer  Manufactured 
or  Used 

Section  35.30-5(c),  which  pertains  to 
maintaining  galley  fires,  is  being 
removed  because  it  addresses 


equipment  that  is  no  longer 
manufactured  or  used. 

4.  Repeated  Provisions 

The  following  regulations  are  being 
removed  because  the  requirements  they 


impose  are  repeated  in  other,  more 
logical  locations  in  Title  46  of  the  CFR. 
For  example,  reqriirements  for  carriage 
of  vinyl  diloride  monomer  are 
contained  in  46  CFR  part  40,  Special 
Ckinstruction,  Arrangement,  and  Other 
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Provisions  for  Carrying  Certain 
Flammable  or  Combvistible  Dangerous 
Cargoes  in  Bulk.  More  up-to-date 
requirements  are  also  located  in  46  CFR 
151.50-34  in  subchapter  O,  Certain  Bulk 
Dangerous  Cargoes.  Also,  46  CFR  56.50- 


101  and  56.50-102  contain  unnecessary 
references  to  refrigeration  and  liquefied 
petroleum  gas  piping  systems,  topics 
discussed  in  detail  in  46  CFR  part  58, 
Main'and  Auxiliary  Machinery  and 
Related  Systems. 


In  the  following  list,  the  citation  to 
the  regulations  where  the  repeated 
requirements  are  being  retained  in  Title 
46  CFR  is  indicated  in  square  brackets 
below  the  section  being  removed. 


Cite  (46  CFR) 

Change  made 

Subject  addressed  by  regulation 

Part  40  (§1«)1  .'in-.'U)  . . . 

RarTYwad  . 

Requirennents  for  vinyl  chloride  monomer. 

Refrigeration  systems. 

Liquefied  petroleum  gas  for  domestic  service. 

Lined  fire  hose  in  the  engine  room. 

Lined  fire  hose  in  the  engine  room. 

Requirements  for  vinyl  chloride. 

§(tfi  *tO-Tni  (Ri4ipart  90)  . 

Ramnvarl  . . . . 

|fi0.50-109  (Siihpart  58.16)  . 

Ramnvarl  . 

§76  i0-10(l)(9)  (§76.1 0-1 0Vl)(3))  . . 

Ramm/ad  . 

§95.10-10(l)(?)  (§95.1O-10(l)(4))  . 

Ramnwad  . 

§  1 54.1 745  (§  1 51 .50-34)  .......... ! . 

Revised  . 

5.  Outdated  Authority  Citations 

The  authority  citations  for  parts  25, 
30,  31,  35,  50,  54,  56,  71,  72,  78,  91,  97, 
171, 174, 188  and  189  are  being  updated 
because  they  either  cite  statutory 
provisions  which  have  been  repealed  or 
an  executive  order  which  has  l^n 
revoked.  Specifically,  the  majority  of 
these  provisions  delete  references  to  46 


U.S.C.  4104  and  5115  which  were 
repealed  on  November  16, 1990  (Pub.  L. 
101-595, 104  Stat.  2993),  E.0. 11735 
which  was  revoked  by  E.0. 12777  (56 
FR  54757,  3  CFR,  1991  Comp.,  p.  351) 
and  49  U.S.C.  1804  which  was  repealed 
on  July  5. 1994  (Pub.  L.  103-272, 108 
Stat.  1379).  • 


6.  Statutory  Langfiage  Repeated 

The  regulatory  text  of  the  following 
provisions  repeats  exactly  the  statutory 
language  without  any  further 
requirements.  Regulations  which  do  not 
add  to  self-executing  statutes  are  not 
useful.  Therefore,  these  regulations 
which  only  repeat  statutory  language  are 
being  removed. 


Cite  (46  CFR) 

Change  made 

Subject  addressed  by  regulation 

§35.01-30  . 

Removed  . 

Redde-ss  or  negligent  operation. 

Reckless  or  negligent  operation. 

Reckless  or  ne^igent  operation. 

1 78.30-30  . 

Ramnvad  . 

§97.27-10  . 

Removed  . 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  rmder  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  vmder  the 
regulatory  policies  and  procediues  of 
the  Department  of  Transportation 
(DOT)(44  FR  11034;  February  26, 1979). 
The  Coast  Guard  expects  the  economic 
impact  of  this  final  rule  to  be  so 
minimal  that  a  full  Regulatory 
Assessment  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  ffie  Coast  Guard 
must  consider  the  economic  impact  on 
small  entities  of  a  rule  for  which  a 
general  notice  of  proposed  rulemaking 
is  required.  “Small  entities”  may 
include — (1)  small  businesses  and  not- 
for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields;  and,  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

This  final  rule  will  have  no  economic 
impact  on  small  entities  because  it 
amends  portions  of  regulations  that — (1) 
are  purely  administrative;  (2)  do  not 


reflect  common  marine  industry 
practice;  (3)  apply  to  vessels  that  no 
longer  exist;  or,  (4)  are  repeated  in  other 
sections.  Therefore,  the  Coast  Guard 
finds  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  sm^l  entities. 

Collection  of  Information 

This  final  rule  imposes  on  the  public 
no  new  or  added  requirements  for 
collecting  information  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  in  accordance  with  the 
principles  and  criteria  of  Executive 
Order  12612  and  has  determined  that 
this  rule  does  not  have  sufficient 
implications  for  federalism  to  warrant 
the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that,  under  section 
2.B.2.C  of  Commandant  Instruction 
M16475.1B,  this  rule  is  categorically 
excluded  from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 


for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects 
46  CFR  Part  25 

Fire  prevention.  Marine  safety. 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  28 

Fire  prevention.  Fishing  vessels. 
Marine  safety,  Occupational  safety  and 
health.  Reporting  and  recordkeeping 
requirements.  Seamen. 

46  CFR  Part  30 

Cargo  vessels.  Foreign  relations. 
Hazardous  materials  transportation. 
Penalties,  Reporting  and  recordkeeping 
requirements,  Seamen. 

46  CFR  Part  31 

Cargo  vessels.  Marine  safety. 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  35 

Cargo  vessels.  Marine  safety, 
Navigation  (water).  Occupational  safety 
and  health.  Reporting  and 
recordkeeping  requirements.  Seamen. 

46  CFR  Part  37 

Cargo  vessels.  Marine  safety.  Nuclear 
vessels,  Radiation  protection. 
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46  CFR  Part  40 

Cargo  vessels.  Hazardous  materials 
transportation.  Marine  safety. 
Occupational  safety  and  he^th. 

Seamen,  Vinyl  chloride. 

46  CFR  Part  50 

Reporting  and  recordkeeping 
requirements.  Vessels. 

46  CFR  Part  54 

Reporting  and  recordkeeping 
requirements.  Vessels. 

46  CFR  Part  55 

Nuclear  vessels,  Reporting  and 
recordkeeping  requirements. 

46  CFR  Part  56 

Reporting  and  recordkeeping 
requirements.  Vessels. 

46  CFR  Part  57 

Reporting  and  recordkeeping 
requirements,  Vessek. 

46  CFR  Part  61 

Reporting  and  recordkeeping 
requirements.  Vessels. 

46  CFR  Part  67 
Vessels. 

46  CFR  Part  70 

Marine  safety.  Passenger  vessels. 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  71 

Marine  safety.  Passenger  vessels. 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  72 

Fire  prevention.  Marine  safety. 
Occupational  safety  and  health. 
Passenger  vessels.  Seamen. 

46  CFR  Part  76 

Fire  prevention.  Marine  sfifety. 
Passenger  vessels. 

46  CFR  Part  78 

Marine  safety.  Navigation  (water). 
Passenger  vessels.  Penalties,  Reporting 
and  recordkeeping  requirements. 

46  CFR  Part  79 

Marine  safety.  Nuclear  vessels. 
Passenger  vessels.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  90 
Cargo  vessels.  Marine  safety. 

46  CFR  Part  91 

Cargo  vessels.  Marine  safety. 
Reporting  and  recordkeeping 
requirements. 


46  CFR  Part  95 

Cargo  vessels.  Fire  prevention.  Marine 
safety, 

46  CFR  Part  97 

Cargo  vessels.  Marine  safety. 
Navigation  (water).  Reporting  and 
recor^eeping  requirements. 

46  CFR  Part  99 

Cargo  vessels.  Marine  safety.  Nuclear 
vessels.  Radiation  protection.  Reporting 
and  recordkeeping  requirements. 

46  CFR  Part  106 

Energy,  Environmental  protection. 
Hazardous  substances. 

Intergovernmental  relations.  Marine 
resovirces.  Marine  safety.  Vessels. 

46  CFR  Part  150 

Hazardous  materials  transp(Mtation, 
Marine  safety.  Occupational  safety  and 
health.  Reporting  and  recordkeeping 
requirements.  ' 

46  CFR  Part  154 

Cargo  vessels.  Gases,  Hazardous 
materials  transportation.  Marine  safety. 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  171 

Marine  safety.  Passenger  vessels. 

46  CFR  Part  174 

Marine  safety.  Vessels. 

46  CFR  Part  188 

Marine  safety.  Oceanographic 
research  vessels. 

46  CFR  Part  189 

Marine  safety.  Oceanographic 
research  vessels.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  46 
CFR  parts  25,  28,  30,  31,  35,  37, 40,  50. 
54,  55,  56,  57,  61,  67,  70,  71,  72,  76,  78, 
79,  90,  91,  95,  97,  99, 106, 150, 154, 171, 
174, 188  and  189  as  follows: 

PART  2&-REQUiREMENTS 

1.  The  authority  citation  for  Part  25  is 
revised  to  read  as  follows: 

Authority:  33  U.S.C.  1903(b);  46  U.S.C 
3306, 4302;  49  CFR  1.46. 

§25.40-1  [Amended] 

2.  Section  25.40-1  is  amended  by 
removing  paragraph  (c)  and 
redesignating  paragraphs  (d)  and  (e)  as 
paragraphs  (c)  and  (d),  respectively. 


PART  28-REQUIREMENTS  FOR 
COMMERCIAL  FISHING  INDUSTRY 
VESSELS 

3.  The  authority  citation  for  part  28  is 
revised  to  read  as  follows: 

Authority:  46  U.S.C.  3316, 4502, 4506, 
6104, 10603;  49  U.S.C  5103,  5106;  49  CFR 
1.46. 

§28.110  [Amended] 

4.  In  §  28.110,  paragraph  (a)  is 
amended  by  removing  the  words  "after 
November  15, 1991,”. 

§28.115  [Amended] 

5.  In  §  28.115,  paragraph  (a)  is 
amended  by  removing  the  words  “after 
November  15, 1991,”. 

§28.135  [Amended] 

6.  In  §  28.135,  paragraph  (a)  is 
amended  by  removing  the  words  “after 
September  1, 1992,”. 

§28.145  [Amended] 

7.  Section  28.145  is  amended  by 
removing  the  words  “after  November 
15, 1991,”. 

8.  In  §  28.210,  paragraphs  (c),  (d),  and 
(e)  are  revised  to  read  as  follows: 

§  28.21 0  First  aid  equipment  and  training. 
***** 

(c)  Each  vessel  that  operates  with 
more  than  2  individuals  on  board  must 
have  at  least  1  individual  certified  in 
first  aid  and  at  least  1  individual 
certified  in  CPR.  An  individual  certified 
in  both  first  aid  and  CPR  will  satisfy 
both  of  these  requirements. 

(d)  Each  vessel  that  operates  with 
more  than  16  individuals  on  board  must 
have  at  least  2  individuals  certified  in 
first  aid  and  at  least  2  individuals 
certified  in  CPR  An  individual  certified 
in  both  first  aid  and  CPR  may  be 
coimted  for  both  requirements. 

(e)  Each  vessel  that  operates  with 
more  than  49  individuals  on  board  must 
have  at  least  4  individuals  certified  in 
first  aid  and  at  least  4  individuals 
certified  in  CPR  An  individual  certified 
in  both  first  aid  and  CPR  may  be 
counted  for  both  requirements. 

§28.240  [Amended] 

9.  In  §  28.240,  paragraph  (a)  is 
amended  by  removing  the  words  “after 
September  1, 1992,”. 

10.  In  §  28.270,  paragraph  (c)  is 
revised  to  read  as  follows: 

§  28.270  Instructions,  drills,  and  safety 
orientation. 

***** 

(c)  Training.  No  individual  may 
conduct  the  ^lls  or  provide  the 
instructions  required  by  this  section 
unless  that  individual  has  been  trained 
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in  the  proper  procedures  for  conducting 
the  activity.  An  individual  licensed  for 
operation  of  inspected  vessels  of  100 
gross  tons  or  mor^  need  not  have 
additional  training  to  comply  with  this 
requirement. 

***** 

PART  30— GENERAL  PROVISIONS 

11.  The  authority  citation  for  part  30 
is  revised  to  read  as  follows: 

Authorit]r:  46  U.S.C.  2103,  3306,  3703;  49 
U.S.C  5103,  5106;  49  (TR  1.45, 1.46;  Section 
30.01-2  also  issued  under  the  authority  of  44 
U.S.C  3507;  Section  30.01-5  also  issued 
imder  the  authority  of  Sect.  4109,  Pub.  L. 
101-380, 104  Stat.  515. 

§  30.01 -25  [Removed] 

12.  Section  30.01-25  is  removed. 

§30.10-44  [Removed] 

13.  Section  30.10-44  is  removed. 

PART  31— INSPECTION  AND 
CERTIFICATION 

14.  The  authority  citation  for  part  31 
is  revised  to  read  as  follow's; 

Authority:  33  U.S.C.  1321(j);  46  U.S.C 
2103,  3306,  3703;  49  U.S.C  5103,  5106;  E.O. 
12234, 45  PR  58801,  3  CFR,  1980  Comp.,  p. 
277;  E.O.  12777,  56  FR  54757,  3  CFR,  1991 
Comp.,  p.  351;  49  CFR  1.46.  Section  31.10- 
21a  dso  issued  under  the  authority  of  Sect. 
4109,  Pub.  L  101-380, 104  Stat.  515. 

§31.01-5  [Amended] 

15.  Section  31.01-5  is  amended  by  • 
removing  the  designation  “(a)”  from 
paragraph  (a)  and  removing  paragraph 

(b). 

16.  In  §  31.05—10,  ptiragraph  (b)  is 
amended  by  removing  the  words  “For 
nuclear  vessels  see  part  37  of  this 
subchapter.’’,  and  paragraph  (a)  is 
revised  to  read  as  follows: 

§31.05-10  Period  of  validity  of  certificate 
of  Inspection  — TB/ALL 

(a)  Certificates  of  inspection  will  be 
issued  for  periods  of  either  1  or  2  years. 

***** 

§31.10-15  [Amended] 

17.  Section  31.10-15  is  amended  by 
removing  paragraph  (c). 

18.  Se^on  31.40-1  is  revised  to  read 
as  follows: 

§  31 .40-1  Application— T/ALL 

The  provisions  of  this  subpart  shall 
apply  to  all  tankships  on  an 
international  voyage. 

§31.40-30  [Removed] 

19.  Section  31.40-30  is  removed. 

§31.40-40  [Amended] 

20.  Section  31.40-40  is  amended  by 
removing  paragraph  (e)  and 


redesignating  paragraph  (f)  as  paragraph 
(e). 

PART  35-OPERATIONS 

21.  The  authority  citation  for  part  35 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  1321(j);  46  U.S.C 
3306,  3703, 6101;  49  U.S.C  5103,  5106;  E.O. 
12234, 45  FR  58801,  3  CFR,  1980  Comp.,  p. 
277;  E.0. 12777, 56  FR  54757, 3  CFR,  1991 
Comp.,  p.  351;  49  CFR  1.46. 

§35.01-30  [Removed] 

22.  Section  35.01-30  is  removed. 

§35.30-5  [Amended] 

23.  Section  35.30-5  is  amended  by 
removing  paragraph  (c)  and 
redesignating  paragraphs  (d)  and  (e)  as 
paragraphs  (c)  and  (d),  respectively. 

PART  37— [REMOVED] 

24.  Part  37  is  removed. 

PART  40— [REMOVED] 

25.  Part  40  is  removed. 

PART  50— [AMENDED] 

26.  The  authority  citation  for  part  50 
is  revised  to  read  as  follows: 

Authority:  43  U.S.C.  1333;  46  U.S.C.  3306, 
3703;  E.O.  12234, 45  FR  58801,  3  CFR,  1980 
Comp.,  p.  277;  49  CFR  1.45, 1.46;  Section 
50.01-20  also  issued  under  the  authority  of 
44  U.S.C.  3507. 

§50.01-10  [Amended] 

27.  In  §  50.01-10,  paragraph  (b)  is 
amended  by  removing  the  words 
“nuclear  pressure  vessels,’’. 

§5a05-15  [Amended] 

28.  In  §  50.05-15,  the  introductory 
text  in  paragraph  (a)  is  amended  by 
removing  the  words  “nuclear  vessels,’’ 
and  para^ph  (c)  is  removed. 

29.  In  9  50.20-5,  paragraph  (c)  is 
removed,  paragraph  (d)  is  redesignated 
as  paragraph  (c)  and  paragraph  (b)  is 
revised  to  read  as  follows: 

§  50.20-5  Procedures  for  submittal  of 
plans. 

***** 

(b)  The  plans  may  be  submitted  in 
duplicate  to  the  Officer  in  Charge, 
Marine  Inspection,  at  or  nearest  the 
place  where  the  vessel  is  to  be  built. 
Alternatively,  the  plans  may  be 
submitted  in  triplicate  to  the  Marine 
Safety  Center. 

***** 

30.  Section  50.30-10  is  revised  to  read 
as  follows: 

§  50.30-10  Class  I,  l-L  and  ll-L  prsssure 
vessels. 

(a)  Classes  I,  I-L  and  II-L  pressure 
vessels  shall  be  subject  to  shop 


inspection  at  the  plant  where  they  are 
being  fabricated,  or  when  determined 
necessary  by  the  Officer  in  Charge, 
Marine  Inspection. 

(b)  The  manufacturer  shall  submit 
Class  I,  I-L  and  II-L  pressure  vessels,  as 
defined  in  Parts  54  and  56  of  this 
subchapter  for  shop  inspection  at  such 
stages  of  fabrication  as  may  be  requested 
by  the  Officer  in  Charge,  Marine 
Inspection. 

PART  54— PRESSURE  VESSELS 

31.  The  authority  citation  for  Part  54 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  1509;  43  U.S.C.  1333; 
46  U.S.C.  3306,  3703;  E.O.  12234, 45  FR 
58801,  3  CFR,  1980  Comp.,  p.  277;  49  CFR 
1.46. 

§54.01-10  [Antended] 

32.  In  §  54.01-10,  paragraph  (a)  is 
amended  by  removing  the  words  “,  such 
as  steam  generators  in  the  secondary 
system  of  a  nuclear  plant,’’. 

§54.15-5  [Amended] 

33.  In  §  54.15-5,  the  colon  at  the  end 
of  paragraph  (i)  is  removed  and  replaced 
with  a  period  and  the  note  following 
paragraph  (i)  is  removed. 

PART  55— [REMOVED] 

34.  Part  55  is  removed. 

PART  56— PIPING  SYSTEMS  AND 
APPURTENANCES 

35.  The  authority  citation  for  part  56 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  1321(j).  1509;  43 
U.S.C  1333;  46  U.S.C.  3306,  3703;  E.O. 
12234, 45  FR  58801,  3  CFR,  1980  Comp.,  p. 

.  277;  E.O.  12777,  56  FR  54757,  3  CFR,  1991 
Comp.,  p.  351;  49  CFR  1.46. 

§56.01-2  [Amended] 

36.  In  §  56.01-2,  paragraph  (b)  is 
amended  by  removing  the  entry  for 
American  Socnety  of  Mechanical 
Engineers  (ASME)  Boiler  and  Pressure 
Vessel  Code:  Sechon  IB,  Rules  for  the 
Construction  of  Nuclear  Power  Plants, 
1986  with  addenda. 

§56.01-10  [Amended] 

37.  Section  56.01-10  is  amended  by 
removing  paragraph  (c)(2)(ii)  and 
redesignating  paragraphs  (c)(2)(iii)  and 
(c)(2)(iv)  as  paragrapl^  (c)(2)(ii)  and 

(c)(2)(iii),  respectively. 

§  56.04-1  [Amended] 

38.  In  §  56.04-1,  Table  56.04-1— 
Piping  Classifications  is  amended  by 
removing  the  entry  “Nuclear’’  in  the 
Service  cx»lumn  and  the  corresponding 
entry  “See  part  55  of  this  subchapter.’’ 
in  the  Class  column. 
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§56.07-10  [Amended] 

39.  In  §  56.07-10,  paragraph  (e)  is 
amended  by  removing  the  words  “and 
nuclear”. 

§56.20-0  [Amended] 

40.  In  §  56.20-9,  paragraph  (b)  is 
amended  by  removing  ti^e  words 
“nuclear  and”. 

§56.30-5  [Amended] 

41.  In  §  56.30-5,  paragraph  (b)(4)  is 
amended  by  removing  the  words  "and 
nuclear.” 

§56.50^  [Amended] 

42.  In  §  56.50-25,  paragraph  (a)  is 
amended  by  removing  tlm  words  “Other 
arrangements  may  be  permitted  for 
nuclear  systems  when  specifically 
authorized  by  the  Commandant.”. 

§56.50-85,  [Amended] 

43.  In  §  56.50-65,  paragraph  (a)(1)  is 
amended  by  removing  the  words  “Tanlcs 
in  nuclear  systems  shall  be  provided 
with  means  for  preventing  uncontrolled 
release  of  hazardous  amounts  of 
radioactive  materials.”. 

§56.50-101  [Removed] 

44.  Section  56.50-101  is  removed. 
§56.50-102  [Removed] 

45.  Section  56.50-102  is  removed. 
§56.6(K2  [Amended] 

46.  Section  56.60-2  is  amended  by 
removing  the  note  at  the  end  of  the 
section. 

47.  In  §  56.70-15,  paragraph  (a)(3)  is 
revised  to  read  as  follows: 

§56.70-15  Procedure. 

(a)  *  *  * 

(1).  *  * 

(3)  Sections  of  pipe  shall  be  welded 
insofar  as  possible  in  the  fabricating 
shop.  Prior  to  welding  Class  I  piping  or 
low  temperature  piping,  the  fabricator 
shall  request  a  marine  inspector  to  visit 
his  plant  to  examine  his  fabricating 
equipment  and  to  witness  the 
qualification  tests  reqiiired  by  part  57  of 
this  subchapter.  One  test  specimen  shall 
be  prepared  for  each  process  and 
welding  position  to  be  employed  in  the 
fabrication. 

***** 

PART  57— WELDING  AND  BRAZING 

48.  The  authority  citation  for  part  57 
continues  to  read  as  follows: 

Andiority:  46  U.S.C.  3306,  3703;  E.O. 
12234, 45  FR  58801,  3  CFR,  1980  Comp.,  p. 
277;  49  CFR  1.46. 


§57.02-2  [Amended] 

49.  In  §  57.02-2,  paragraph  (a)(1)  is 
amended  by  removing  the  words 
“nuclear  vessels,”. 

50.  In  §  57.06-1,  paragraphs  (b)  and 
(c)  are  revised  to  read  as  follows: 

§57.06-1  Production  test  plate 
requirements. 

***** 

(b)  Main  power  boilers  shall  meet  the 
test  plate  requirements  for  Class  I 
pressure  vessels. 

(c)  Test  plates  are  not  reqiiired  for 
heating  boilers  or  Class  ED  pressure 
vessels.  Test  plaTes  are  not  required  for 
main  power  toilers  or  pressure  vessels 
constructed  of  P-1  material  as  listed  in 
QW  422  of  the  ASME  Code  whose 
welded  joints  are  fully  radiographed  as 
required  by  Part  52  or  54  of  this 
subchapter  as  applicable  except  when 
toughness  tests  are  required  in 
accordance  with  §  57.06-5.  When 
toughness  tests  are  required  all 
prescribed  production  tests  shall  to 
performed. 

§57.05-4  [Amended] 

51.  In  §  57.06—4,  paragraph  (a)  is 
amended  by  removing  &e  words  “and 
Classes  A  and  B  nuclear  vessels”. 

52.  In  §  57.06-5,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  57.06-5  Production  toughness  testing. 

(a)  In  addition  to  the  test  specimens 
required  by  §  57.06-4(a),  production 
toughness  test  plates  shall  be  prepared 
for  Classes  I— L  and  II-L  pressure  vessels 
in  accordance  with  subpart  54.05  of  this 
subchapter. 

***** 


PART  5B-MAIN  AND  AUXlUARY 
MACHINERY  AND  RELATED  SYSTEMS 

53. 'The  authority  citation  for  part  58 
is  revised  to  read  as  follows: 

Authority:  43  U.S.C.  1333;  46  U.S.C.  3306, 
3703;  E.0. 12234, 45  FR  58801,  3  CFR,  1980 
Comp.,  p.  277;  49  CFR  1.46. 

§58.03-1  [Amended] 

54.  In  $  58.03-1,  paragraph  (b)  is 
amended  by  removing  the  entry  for 
American  Society  of  Mechanical 
Engineers  (ASME)  Boiler  and  Pressure 
Vessel  Code,  Section  m.  Division  1, 
Riiles  for  Construction  of  Nuclear  Power 
Plant  Components,  July  1989  with  1989 
addenda. 

PART  61— PERIODIC  TESTS  AND 
INSPECTIONS 

55.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  1333;  46  U.S.C.  3306, 
3703;  E.0. 12234, 45  FR  58801,  3  CFR,  1980 
Comp.,  p.  277;  49  CFR  1.46. 


§61.01-1  [Amended] 

56.  In  §  61.01-1,  paragraph  (a)  is 
amended  by  removing  ^e  words 
“nuclear  pressure  vessels,”. 

§61.10-1  [Amended] 

57.  Section  61.10-1  is  amended  by 
removing  the  designation  “(a)”  firom 
paragraph  (a)  and  removing  paragraph 
(b). 

§61.15-1  [Amended] 

58.  Section  §61.15-1  is  amended  by 
removing  the  designation  “(a)”  firom 
paragraph  (a)  and  removing  p€u:agraph 
(b). 

Subpart  61.25 — [Removed] 

59.  Subpart  61.25  is  removed. 

PART  67— DOCUMENTATION  OF 
VESSELS 

60.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Autfiority:  14  U.S.C.  664;  31  U.S.C.  9701; 

42  U.S.C  9118;  46  U.S.C  2103, 2107,  2110; 

46  U.S.C.  app.  841a,  876;  49  CFR  1.46. 

61.  Section  67.3  is  amended  by 
removing  the  definitions  for  Ocean 
thermal  energy  conversion  facility  and 
Ocean  thermal  energy  conversion 
plantship  and  by  revising  the  definition 
for  Vessel  to  read  as  follows: 

§67.3  Deflnitions. 

***** 

Vessel  includes  every  description  of 
watercraft  or  other  contrivance  capable 
of  being  used  as  a  means  of 
transportation  on  water,  but  does  not 
include  aircraft. 

***** 

PART  70— GENERAL  PROVISIONS 

62.  The  authority  citation  for  part  70 
is  amended  to  read  as  follows: 

Authority:  46  U.S.C  3306,  3703;  49  U.S.C. 
5103,  5106;  E.O.  12234, 45  FR  58801,  3  CFR, 
1980  Comp.,  p.  277;  49  CFR  1.45, 1.46; 

Section  70.01-15  also  issued  under  the 
authority  of  44  U.S.C  3507. 

§  70.05-1 2  [Removed] 

63.  Section  70.05-12  is  removed. 

§  70.1 0-30  [Removed] 

64.  Section  70.10-30  is  removed. 

PART  71— INSPECTION  AND 
CERTIRCATION 

65.  The  authority  citation  for  part  71 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C  1321(j);  46  U.S.C. 
2113,  3306;  E.O.  12234, 45  FR  58801,  3  CFR, 
1980  Comp.,  p.  277;  E.O,  12777,  56  FR  54757, 
3  CFR,  1991  Comp.,  p.  351;  49  CFR  1.46. 
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§71.01-10  [Amended] 

66.  In  §  71.01-10,  paragraph  (a)  is 
amended  by  removing  the  words  “For 
nuclear  vessels  see  also  §  79.10-1  of  this 
subchapter.’’. 

§71.20-15  [Amended] 

67.  Section  71.20-15  is  amended  by 
removing  the  paragraph  designation 
“(a)’’  from  paragraph  (a)  and  removing 
paragraph  (b). 

§71.25-10  [Amended] 

68.  Section  71.25-10  is  amended  by 
removing  the  paragraph  designation 
“(a)’’  horn  paragraph  (a)  and  removing 
paragraph  (b). 

69.  In  §  71.75-5,  the  section  heading 
and  paragraph  (a)  are  amended  to  read 
as  follows: 

§71.75-5  Passenger  Ship  Safety  Certificate. 

(a)  All  vessels  on  an  international 
voyage  are  required  to  have  a 
“Passenger  Ship  Safety  Certificate.’’ 

*  *  *  4r  it 

§71.75-10  [Amended] 

70.  Section  71.75—10  is  amended  by 
removing  paragraph  (c). 

§71.75-20  [Amended] 

71.  In  §  71.75-20,  paragraph  (c)  is 
amended  by  removing  the  words  “or  the 
Nuclear  Passenger  Ship  Safety 
Certificate”. 

PART  72— CONSTRUCTION  AND 
ARRANGEMENT 

72.  The  authority  citation  for  part  72 
is'  revised  to  read  as  follows: 

Authority:  46  U.S.C.  3306;  E.0. 12234, 45 
FR  58801,  3  CFR,  1980  Comp.,  p.  277;  49  CFR 

1.46. 

§  72.25-5  [Removed] 

73.  Section  72.25-5  is  removed. 

PART  76— FIRE  PROTECTION 
EQUIPMENT 

74.  The  authority  citation  for  part  76 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306;  E.0. 12234, 45 
FR  58801,  3  CFR,  1980  Comp.,  p,  277;  49  CFR 

1.46. 

§76.10-10  [Amended] 

75.  Section  76.10-10  is  amended  by 
removing  paragraph  (1)(2]  and 
redesignating  paragraph  (1)(3)  as 
paragraph  (1)(2). 

PART  78-OPERATIONS 

76.  The  authority  citation  for  part  78 
is  revised  to  read  as  follows:  ^ 

Authority:  33  U.S.C.  1321(j);  46  U.S.C. 
2103,  3306, 6101;  49  U.S.C.  5103,  5106;  E.O. 
12234, 45  FR  58801,  3  CFR,  1980  Comp.,  p. 


277;  E.O.  12777,  56  FR  54757,  3  CFR,  1991 
Comp.,  p.  351;  49  CFR  1.46. 

§78.30-30  [Removed] 

77.  Section  78.30-30  is  removed. 

PART  79— [REMOVED] 

78.  Part  79  is  removed. 

PART  90-GENERAL  PROVISIONS 

79.  The  authority  citation  for  part  90 
is  revised  to  read  as  follows: 

Authority:  46  U.S.C.  3306,  3703;  49  U.S.C. 
5103,  5106;  E.O.  12234,  45  FR  58801,  3  CFR, 
1980  Comp.,  p.  277;  49  CFR  1.46. 

§90.05-40  [Removed] 

80.  Section  90.05-40  is  removed. 

§  90.1 0-24  [Removed] 

81.  Section  90.10-24  is  removed. 

PART  91— INSPECTION  AND 
CERTIFICATION 

82.  The  authority  citation  for  part  91 
is  revised  to  read  as  follows: 

Authority.  33  U.S.C.  1321(j);  46  U.S.C. 

3306;  E.0. 12234,  45  FR  58801,  3  CFR,  1980 
Comp.,  p.  277;  E.0. 12777,  56  FR  54757,  3 
CFR,  1991  Comp.,  p.  351;  49  CFR  1.46. 

83.  In  §91.01-10,  paragraph  (a)  is 
revised  to  read  as  follows: 

§91.01-10  Period  of  validity. 

(a)  Certificates  of  inspection  will  be 
issued  for  periods  of  either  1  or  2  years. 
Application  may  be  made  by  the  master, 
owner,  or  agent  for  inspection  and 
issuance  of  a  new  certificate  of 
inspection  at  any  time  diiring  the  period 
of  validity  of  the  current  certificate. 
***** 

§91.20-15  [Amended] 

84.  Section  91.20-15  is  amended  by 
removing  paragraph  (c). 

§91.25-10  [Amended] 

85.  Section  91.25-10  is  amended  by 
removing  the  paragraph  designation 
“(a)”  from  paragraph  (a)  and  removing 
paragraph  (b). 

86.  S^tion  91.60-1  is  revised  to  read 
as  follows: 

§91.60-1  Application. 

The  provisions  of  this  subpart  shall 
apply  to  all  cargo  vessels  on  an 
international  voyage. 

§  91 .60-30  [Removed] 

87.  Section  91.60-30  is  removed. 

§91.60-40  [Amended] 

88.  Section  91.60—40  is  amended  by 
removing  paragraph  (e)  and 
redesignating  paragraph  (f)  as  paragraph 
(e). 


PART  95— FIRE  PROTECTION 
EQUIPMENT 

89.  The  authority  citation  for  part  95  ‘ 
continues  to  read  as  follows: 

Authority  46  U.S.C  3306;  E.0. 12234, 45 
FR  58801,  3  CFR,  1980  Comp.,  p.  277;  49  CFR 

1.46. 

§95.10-10  [Amended] 

90.  Section  95ri0-10  is  amended  by 
removing  paragraph  (1)(2)  and 
redesignating  paragraphs  (1)(3)  and  (1)(4) 
as  paragraphs  (1)(2)  and  (1)(3), 
respectively. 

PART  97— OPERATIONS 

91.  The  authority  citation  for  Part  97  ■ 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C  1321(j);  46  U.S.C 
2103,  2103,  3306,  6101;  49  U.S.C  5103, 5106; 
E.0. 12234, 45  FR  58801,  3  CFR,  1980  Comp., 
p.  277;  E.0. 12777,  56  FR  54757,  3  CFR,  1991 
Comp.,  p.  351;  49  CFR  1.46. 

§97.27-10  [Removed] 

92.  Section  97.27-10  is  removed. 

PART  99— [REMOVED] 

93.  Part  99  is  removed. 

PART  106— [REMOVED] 

94.  Part  106  is  removed. 

PART  150— COMPATIBILITY  OF 
CARGOES 

95.  The  authority  citation  for  part  150 
continues  to  read  as  follows: 

Authority  46  U.S.C.  3306,  3703;  49  CFR 

1.45. 1.46.  Section  150.105  issued  imder  44 
U.S.C  3507;  49  CFR  1.45. 

Subpart  A — [Amended] 

96.  The  designation  “Subpart  A — 
Compatibility  of  Cargoes”  for  §  150.105 
through  §  150.170  is  removed. 

Subpart  B — [Removed] 

97.  Subpart  B  of  Part  150  is  removed. 

PART  154-SAFETY  STANDARDS  FOR 
SELF-PROPELLED  VESSELS 
CARRYING  BULK  LIQUEFIED  GASES 

98.  The  authority  citation  for  part  154 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3703;  E.O.  12234, 45 
FR  58801,  3  CFR,  1980  Comp.,  p.  277;  49  CFR 

1.46. 

99.  Section  154.1745  is  revised  to  read 
as  follows: 

§  1 54.1 745  Vinyl  chloride:  Transferring 
operations. 

A  vessel  carrying  vinyl  chloride  must 
meet  the  requirements  of  §  151.50-34(g) 
through  (k)  of  this  chapter. 
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PART  171— SPECIAL  RULES 
PERTAINING  TO  VESSELS  CARRYING 
PASSENGERS 

100.  The  authority  citation  for  part 
171  is  revised  to  read  as  follows: 

Authwity:  46  U.S.C.  3306;  E.0. 12234, 45 
FR  58801,  3  CFR  1980  Comp.,  p.  277;  49  CFR 
1.46. 

101.  In  §  171.001,  paragraph  Cb)  is 
revised  to  read  as  follows: 

§171.001  Applicability. 
***** 

(b)  Specific  sections  of  this  part  also 
apply  to  nautical  school  ships,  sailing 
s^ool  vessels  and  oceanographic 
vessels.  The  applicable  sections  are 
listed  in  subparts  C  and  D  of  part  173 
of  this  chapter. 

PART  174— SPECIAL  RULES 
PERTAINING  TO  SPECIFIC  VESSEL 
TYPES 

102.  The  authority  citation  for  part 
174  is  revised  to  read  as  follows: 

Authmity:  42  U.S.C  9118, 9119,  9153;  43 
U.S.C  1333;  46  U.S.C.  3306,  3703;  E.O. 

12234, 45  FR  58801,  3  CFR,  1980  Comp.,  p. 
277;  49  CFR  1.46. 

103.  Section  174.005  is  revised  to  read 
as  follows: 

§174.005  Applicability. 

Each  of  the  following  vessels  must 
comply  with  the  applicable  provisions 
of  this  part: 

(a)  Cargo  Barge. 

(b)  Mobile  offshore  drilling  unit 
(MODU)  inspected  under  Subchapter  lA 
of  this  cimpter. 

(c)  Tugboat  and  towboat  inspected 
under  Subchapter  I  of  this  chapter. 

(d)  Self-propelled  hopper  di^ge 
having  an  assigned  worldng  freeboard. 

(e)  Oceangoing  ships  of  500  gross  tons 
or  over,  as  c^culated  by  the 
International  Convention  on  Tonnage 
Measvuement  of  Ships,  1969,  designed 
primarily  for  the  carriage  of  dry  cargoes, 
including  roU-on/roU-off  ships. 

Subpart  D— (Removed  and  Reserved] 

104.  Subpart  D  of  part  174  is  removed 
and  reserved. 

Subpart  F— [Removed  and  Reserved] 

105.  Subpart  F  of  part  174  is  removed 
and  reserved. 

PART  188-GENERAL  PROVISIONS 

106.  The  authority  citation  for  part 
188  is  revised  to  read  as  follows; 

Authority:  46  U.S.C  2113,  3306;  49  U.S.C 
5103,  5106;  E.0. 12234, 45  FR  58801,  3  C7R. 
1980  Comp.,  p.  277;  49  CFR  1.46. 


§188.05-15  [Removed] 

107.  Section  188.05-15  is  removed. 
§188.10-47  [Removed] 

108.  Section  188.10-47  is  removed. 

PART  188— INSPECTION  AND 
CERTIHCATION 

109.  The  authority  citation  for  part 
189  is  revised  to  read  as  follows: 

Authmity:  33  U.S.C.  1321(j]:  46  U.S.C 
2113,  3306;  E.0. 12234, 45  FR  58801,  3  CFR, 
1890  Comp.,  p.  277;  E.0. 12777,  56  FR  54757, 
3  CFR,  1991  Comp.,  p.  351;  49  CFR  1.46. 

110.  In  §  189.01-10,  paragraph  (a)  is 
revised  to  read  as  follows: 

§189.01-10  Period  of  validity. 

(a)  Certificates  of  Inspection  will  be 
issued  for  periods  of  either  1  or  2  years. 
Application  may  be  made  by  the  master, 
owner,  or  agent  for  inspection  and 
issuance  of  a  new  certificate  of 
inspection  at  any  time  during  the  period 
of  validity  of  the  cvurent  certificate. 
***** 

§189.20-15  [Amended] 

111.  Section  189.20-15  is  amended  by 
removing  paragraph  (c). 

§189.25-10  [Amended] 

112.  Section  189.25-10  is  amended  by 
removing  paragraph  (b)  and 
redesignating  paragraph  (c)  as  paragraph 
Cb). 

113.  Section  189.60-1  is  revised  to 
read  as  follows: 

§  189.60-1  Application. 

The  provisions  of  this  subpart  shall 
apply  to  all  oceanographic  research 
vessels  on  an  international  voyage.  (See 
§  188.05-10  of  this  subchapter.) 

§189.60-30  [Removed] 

114.  Section  189.60-30  is  removed. 
§189.60-40  [Amended] 

115.  Section  189.60-40  is  amended  by 
removing  paragraph  (e)  and 
redesignating  paragraph  (f)  as  paragraph 
(e). 

Dated:  September  5, 1995. 

J.CCard, 

Rear  Admiral,  U.S.  Coast  Guard,  Chief,  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection, 

[FR  Doc.  95-22981  Filed  9-15-95;  8:45  am] 

BI  LUNG  CODE  4»10-14-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  285 

[I.D.  091295D] 

Atlantic  Tuna  Fisheries;  Bluefin  Tuna 
Closure  and  Quota  Reallocation 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Closure  and  reallocation. 

SUMMARY:  NMFS  has  determined  that 
the  Atlantic  bluefin  tuna  (ABT)  General 
category  quota  and  Angling  category 
quota  for  1995  have  been  reached. 
Therefore,  the  General  category  fishery 
will  be  closed  effective  at  11:59  p.m.  on 
September  12, 1995,  and  the  Angling 
category  fishery  will  be  closed  effective 
at  11:59  p.m.  on  September  17, 1995. 
This  action  is  being  taken  to  prevent 
further  overharvest  of  these  categories. 
NMFS  also  annoimces  a  transfer  of  15 
mt  of  ABT  firom  the  longline-south 
Incidental  subcategory  to  the  longline- 
north  Incidental  subcategory.  NMFS  has 
determined  that  the  fisheries  landing 
ABT  under  the  longline-south 
Incidental  subcategory  will  not  achieve 
the  full  1995  allocation.  NMFS  also 
transfers  fit>m  the  Reserve  category  to 
accormt  for  overharvest  in  the  General, 
Harpoon,  and  Angling  categories.  These 
actions  are  being  taken  to  extend  the 
season  for  the  longline-north  Incidental 
subcategory,  ensure  additional 
collection  of  biological  assessment  and 
monitoring  data,  and  prevent  waste  of 
bluefin  trma  that  might  otherwise  be 
discarded  dead. 

EFFECTIVE  DATE:  The  General  category 
closure  is  effective  11:59  p.m.  locid  time 
on  September  12, 1995,  through 
December  31, 1995.  The  Angl^g 
category  closure  is  effective  11:59  p.m. 
local  time  on  September  17, 1995, 
through  December  31, 1995.  The 
longline  and  reserve  inseason  transfers 
are  effective  September  12, 1995. 

FOR  FURTteR  INFORMATION  CONTACT:  John 
Kelly,  301-713-2347,  or  Kevin  B. 

Foster,  508-281-9260. 

SUPPLEMENTARY  INFORMATION: 
Regulations  implemented  imder  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971  et  seq.) 
governing  the  harvest  of  Atlantic  bluefin 
tuna  by  persons  and  vessels  subject  to 
U.S.  jurisdiction  are  found  at  50  CFR 
part  285.  Section  285.22  subdivides  the 
U.S.  quota  recommended  by  the 
International  Commission  for  the 
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Conservation  of  Atlantic  Tunas  (ICCAT) 
among  the  various  domestic  fishing 
categories. 

Closure 

Implementing  regulations  for  the 
Atlantic  tvma  fisheries  at  50  CFR  285.22 
provide  for  a  total  annual  quota  of  438 
mt  of  large  medium  and  giant  Atlantic 
bluefin  hma  to  be  harvested  from  the 
regulatory  area  by  vessels  permitted  in 
the  General  category.  To  date,  over  527 
mt  have  been  harvested.  Regulations 
also  provide  for  an  annual  quota  of  324 
mt  for  the  Angling  category.  Best 
available  estimates  indicate  that  the 
Angling  category  quota  has  been 
harvested  for  1995. 

NMFS  is  required,  imder  285.20(b)(1), 
to  monitor  the  catch  and  Itmding 
statistics  and,  on  the  basis  of  these 
statistics,  to  project  a  date  when  the 
catch  of  ABT  'will  equal  the  quota 
applicable  to  any  period  and  publish  a 
Federal  Register  announcement  stating 
that  fishing  for,  retaining,  possessing  or 
landing  ABT  must  cease  on  a  date  and 
at  a  specified  hoiur,  and  not  recommence 
until  the  opening  of  the  subsequent 

retention,  possessing,  or 
landing  large  mediiun  or  giant  ABT  by 
vessels  in  the  General  category  must 
cease  at  11:59  p.m.  local  time  September 
12, 1995.  Fishing  for,  retention, 
possessing,  or  landing  schools,  large 
schools,  small  medium,  large  medium, 
or  giant  ABT  by  vessels  in  the  Angling 
category  must  cease  at  11:59  p.m.  local 
time  September  17, 1995.  The  intent  of 
this  action  is  to  prevent  further 
overharvest  of  the  quota  established  for 
these  categories. 

The  Harpoon  category  was  previously 
closed  on  August  11, 1995  (60  FR 
42469,  August  16, 1995).  The  Incidental 
and  Purse  Seine  categories  will  remain 
open  imtil  quotas  for  these  categories 
are  reached. 

Inseason  Transfers 

Under  the  implementing  regulations 
at  50  CFR  285.22(f),  the  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA),  has  the  authority  to  make 
adjustments  to  quotas  involving 
transfers  between  vessel  categories  or,  as 
appropriate,  subcategories  if,  dxmng  a 
single  year  quota  period  or  the  second 
year  of  a  biannual  quota  period  as 
defined  by  ICCAT,  the  AA  determines, 
based  on  landing  statistics,  present  year 
catch  rates,  effort,  and  other  available 
information,  that  any  category,  or  as 
appropriate,  subcategory,  is  not  likely  to 
t^  its  entire  quota  as  previously 
allocated  for  that  year.  Given  that 
determination,  the  AA  may  transfer 
inseason  any  portion  of  the  quota  of  any 


quota  period. 
Fishmg  for. 


fishing  category  to  any  other  fishing 
category  or  to  ^e  reserve  after 
considering  the  following  factors:  (1)  • 
The  usefulness  of  information  obtained 
from  catches  of  the  particular  category 
of  the  fishery  for  biological  sampl^g 
and  monitoring  the  status  of  the  sto^; 

(2)  the  catches  of  the  particular  gear 
segment  to  date  and  the  likelihc^  of 
closiue  of  that  segment  of  the  fishery  if 
no  allocation  is  made;  (3)  the  projected 
abihty  of  the  particular  gear  segment  to 
harvest  the  additional  amoimt  of 
Atlantic  bluefin  tvma  before  the 
anticipated  end  of  the  fishing  season;  (4) 
the  estimated  amovmts  by  wMch  quotas 
established  for  other  gear  segments  of 
the  fishery  might  be  exceeded. 

The  bluefin  have  migrated  to  their 
summer  feeding  grovmds  in  New 
England  waters  and  incidental  catch  by 
longline  vessels  operating  south  of  34° 

N.  lat.  is  no  longer  expected  to  occur.  A 
total  of  60  mt  currently  remain  of  the 
amoimt  allocated  to  this  southern 
subcategory.  The  Incidental  category 
longline-north  has  exceeded  its 
allocation  of  23  mt  for  vessels  fishing 
north  of  34°  N.  lat.  Once  the  quota  is 
reached  for  this  northern  subrategory, 
any  bluefin  tvma  incidentally  taken  by 
longline  vessels  must  be  discarded  at 
sea.  In  order  to  prevent  waste  of  bluefin 
tvma  that  might  otherwise  be  discarded 
dead,  it  is  reasonable  to  transfer  quota 
from  the  southern  to  the  northern 
subcategory. 

Reallocating  15  mt  from  the  Incidental 
longline-south  category  responds  to  the 
criteria  listed  above  as  follows: 
Incidental  category  landings  are  a  major 
contributor  to  ^e  collection  of 
biological  data  on  this  fishery; 
incidental  catches  by  longline  vessels  in 
1995  have  been  high,  and  it  would  be 
necessary  to  close  this  subcategory  of 
the  fishery  unless  additional  quota 
allocation  were  made. 

NMFS  also  transfers  finm  the  Reserve 
to  the  General,  Harpoon,  and  Angling 
categories.  The  pvirpose  of  these 
transfers  is  to  cover  overharvest  in  these 
categories. 

Classification 

This  action  is  taken  vmder  50  CFR 
285.20(b)  and  50  CFR  285.22  and  is 
exempt  ^m  review  vmder  E.0. 12866. 

Authorit]r:  16  U.S.C.  971  et  seq. 

Dated:  September  12, 1995. 

Gary  Matlock, 

Program  MartagementOfficer,  National 
Marine  Fisheries  Service. 

(FR  Doc.  95-23028  Filed  9-12-95;  4:59  pm] 
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50  CFR  Part  672 

[Docket  No.  950206041-6041-01;  LD. 
090895A] 

Groundfiah  of  the  Gulf  of  Alaska; 
Prohibit  Retention  of  Sablefish  in  the 
West  Yakutat  District 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  retention 
of  sablefish  by  vessels  using  trawl  gear 
in  the  West  Yakutat  district  of  the  Gulf 
of  Alaska  (GOA).  NMFS  is  requiring  that 
catches  of  sablefish  by  vessels  using 
trawl  gear  in  this  area  be  treated  in  the 
same  manner  as  prohibited  species  and 
discarded  at  sea  with  a  minimvun  of 
injury.  This  action  is  necessary  because 
the  share  of  the  sablefish  total  aUowable 
catch  (TAG)  assigned  to  trawl  gear  in  the 
West  Yakutat  district  of  the  GOA  has 
been  reached. 

EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  October  1, 1995,  vmtil  12 
midnight,  A.l.t,  December  31, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Pearson,  907-486-6919. 
SUPPLEMENTARY  INFORMATION:  The 
grovmdfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Grovmdfish  Fishery  of  the 
Gulf  of  Alaska  (FMP)  prepared  by  the 
North  Pacific  Fishery  Management 
Covmcil  vmder  authority  of  &e 
Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

In  accordance  with  §  672.24(c)(2),  the 
share  of  the  sablefish  TAC  assigned  to 
trawl  gear  in  the  West  Yakutat  district 
of  the  GOA  was  established  by  the  Final 
1995  Harvest  Specifications  of 
Grovmdfish  (60  FR  8470,  February  14, 
1995),  as  205  metric  tons. 

The  Director,  Alaska  Region,  NMFS, 
has  determined,  in  accordance  with 
§  672.24(c)(3)(ii),  that  the  share  of  the 
sablefish  TAG  assigned  to  trawl  gear  in 
the  West  Yakutat  district  of  the  GOA  has 
been  reached.  Therefore,  NMFS  is 
requiring  that  further  catches  of 
sablefish  by.  vessels  using  trawl  gear  in 
the  West  Yakutat  district  of  the  GOA  be 
treated  as  prohibited  species  in 
accordance  vdth  §  672.20(e). 

Classification 

This  action  is  taken  vmder  50  CFR 
672.20  and  is  exempt  £rom  review  vmder 
E.0. 12866. 
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Andmlty:  16  U.S.C  1801  et  seq. 

Dated:  September  11, 1995. 

Ridiard  W.  Surdi, 

Acting  Director,  Office  of  Fisheries 
Consavation  and  Management,  National 
Marine  Fisheries  Savice. 

[FR  Doc.  95-23009  Filed  9-15-95;  8:45  am] 
BHJJNO  CODE  aSIO-Zt-F 


50CFRPart675 

RIN0648-AH69 

[Docket  No.  950414106-6227-03;I.D. 
0624860] 

Qroundfish  of  ttw  Bering  Sea  and 
Alautian  Islands;  Observer 
Requirements 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Atmospheric 
and  Oceanic  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule;  technical 
amendment. 

SUIMIARY:  NMFS  issues  a  technical 
amendment  to  the  final  rule 
implementing  Amendment  35  to  the 
Fii^ery  Management  Plan  for  the 
Grotmdfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  (FMP).  This  action 
clarifies  observer  coverage  reqtiirements 
established  for  shoreside  processing 
facilities  and  mothership  processor 
vessels  during  the  second  pollock 
season. 

EFFECTIVE  DATE:  September  18. 1995. 

FOR  FURn«R  INFORMATION  CONTACT:  Kaja 
Brix.  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  The  final 
rule  implementing  Amendment  35  to 
the  FMP  was  published  in  the  Federal 


Register  on  July  5, 1995  (60  FR  34904). 
The  preamble  to  that  rule  explains  that 
regulatory  amendments  were 
implemented  that  “would  increase  1995 
observer  coverage  for  mothership 
processor  vessels  and  for  some 
shoreside  processors  receiving  pollock 
harvested  in  the  catcher  vessel 
operational  area  (CVOA)*  *  This 
technical  amendment  clarifies  the 
regulatory  language  of  that  final  rule  to 
more  accurately  reflect  the  original 
purpose  and  intent  of  that  rule. 

The  final  rule  requires  a  second 
NMFS-certified  observer  for  mothership 
processor  vessels  and  certain  shoreside 
processing  facilities  during  the  second 
pollock  season,  which  be^s  August  15. 
The  intent  of  the  rule  is  to  ensure  that 
processors  receiving  pollock  harvested  - 
from  the  CVOA  have  adequate  observer 
coverage  in  order  to  count  acciuately 
the  number  of  nonchinook  salmon  t^en 
as  bycatch  in  the  pollock  fishery. 
Amendment  35  established  a  bycatch 
limit  of  42,000  nonchinook  salmon  for 
the  second  pollock  season. 

The  preamble  to  the  final  rule 
explains  that  shoreside  processing 
plants  that  “receive  pollock  harvested 
from  the  CVOA  during  the  1995  nonroe 
season  and  that  offload  fish  at  two 
locations  on  the  same  dock  and  have 
distinct  and  sepcuate  equipment  to 
process  those  fish  will  also  be  reqviired 
to  have  an  extra  observer”  (60  FR 
34905).  A  second  observer  is  necessary 
because  of  the  large  volume  of  pollock 
that  could  be  offloaded  at  these  facilities 
and  the  additional  time  required  by 
observers  to  coimt  salmon  bycatch. 
While  the  regulation  uses  the  term 
“fish,”  the  intent  was  to  require  an 
additional  observer  only  for  those 


shores!  ^e  processors  that  offload  and 
process  pollock  at  more  than  one 
location. 

NMFS  is  clarifying  the  regulation  at 
§  675.25(b)(2)  by  changing  the  word 
“fish”  in  §  675.25(b)(2)  to  “pollock.” 
Thus,  it  will  now  be  clear  that  two 
observers  are  required  only  at  facilities 
that  meet  all  thrM  of  the  following 
criteria:  (1)  Receive  pollock  harvested 
by  catcher  vessels  in  the  CVOA  during 
the  second  pollock  season,  (2)  offload 
pollock  at  more  than  one  location  on  the 
same  dock  of  that  facility,  and  (3)  have 
distinct  and  separate  equipment  at  each 
location  to  process  those  pollock. 
Regulations  at  §  675.25(b)(1)  also  require 
an  additional  observer  on  mothership 
processor  vessels  that  receive  pollock 
firom  catcher  vessels  harvesting  in  the 
CVOA  during  the  second  poUodc 
season.  The  second  observer  at 
shoreside  processor  facilities  and  on 
mothership  processor  vessels  is  required 
until  the  chum  salmon  savings  area 
(CSSA)  is  closed  due  to  attainment  of 
the  42,000  nonchinook  bycatch  limit. 
The  intent  of  the  regulation  is  to  have 
the  additional  observer  present  at  the 
processor  to  count  the  salmon  to  be 
counted  toward  the  salmon  bycatch 
limit. 

Under  the  final  rule,  salmon  bycatch 
during  the  second  pollock  season  is 
counted  through  October  14  or  imtil  the 
bycatch  limit  is  reached,  whichever 
occurs  first.  The  additional  observer  is 
not  necessary  once  the  bycatch  limit  is 
reached  or  after  October  14.  NMFS  is 
clarifying  the  intent  of  the  regulations  to 
require  the  additional  observer  to  be 
present  until  either  the  CSSA  is  closed 
(i.e.,  the  bycatch  limit  has  been  reached) 
or  Cictober  15,  whichever  occurs  first 
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Classification 

This  technical  amendment  clarifies 
the  regulations  requiring  observer 
coverage  in  shoreside  processing 
fedlities  and  on  mothership  processor 
vessels  and  relieves  a  regulatory 
restriction.  The  requirement  for 
additional  observers  to  monitor  the 
offloading  or  processing  of  fish  other 
than  pollock  diiring  the  second  pollock 
season  does  not  provide  accurate 
salmon  bycatch  data  for  the  pollock 
fishery  and  does  not  provide  any  other 
significant  benefits.  Similarly, 
additional  observers  are  not  needed 
once  the  nonchinook  bycatch  limit  has 
been  reached.  These  requirements 
impose  a  burden  that  is  unnecessary 
and  additional  delay  in  removing  that 
requirement  would  result  in  additional 
observer  expense  without  providing  any 
significant  public  benefit.  Consequently, 
the  Assistant  Administrator  for 
Fisheries,  NOAA,  finds  that  there  is 
good  cause  to  waive  prior  notice  and 
opportunity  to  comment  on  this  action. 
Berause  this  action  relieves  a 
restriction,  under  U.S.C.  533(d)(1),  a 
delay  in  the  effective  date  is  not 
necessary. 

This  rule  is  exempt  from  procedures 
of  the  Regulatory  Flexibility  Act  to 
prepare  a  regulatory  flexibility  analysis 


because  the  rule  is  issued  Mrithout 
opportunity  for  prior  public  comment 
No  analysis  has  been  prepared. 

This  nile  is  exempt  from  review 
under  E.0. 12866. 

List  of  Subjects  in  50  CFR  Part  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  September  11, 1995. 

Gary  Matlock, 

Program  Management  Officar,  National 
Marine  Fishwies  Service. 

For  reasons  set  out  in  the  preamble  50 
CFR  part  675  is  amended  to  read  as 
follows: 

PART  675— QROUNDFISH  OF  THE 
BERING  SEA  AND  ALEUTIAN  ISLANDS 
AREA 

1.  The  authority  citation  for  part  675 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  675.25,  paragraph  (b)  is  revised 
to  read  as  follows: 

§675.25  Observer  requirements. 
***** 

(b)  Additional  observer  coverage 
requirements  applicable  through 
Deramber  31. 1995.  (1)  Each  mothership 
processor  vessel  that  receives  pollock 


harvested  by  catcher  vessels  in  the 
catcher  vessel  operational  area,  defined 
at  §  675.22(g),  during  the  second  pollock 
season  that  starts  on  August  15  under 
§  675.23(e),  is  required  to  have  a  second 
NMFS-certified  observer  aboard,  in 
addition  to  the  observer  required  under 
§  677.10(a)(l)(i)  of  this  chapter,  for  each 
day  of  the  second  pollock  season  until 
the  chmn  salmon  savings  area  is  closed 
under  §  675.22(h)(2)  or  October  15, 
whichever  occurs  fi^. 

(2)  Each  shoreside  processor  that 
offloads  pollock  at  more  than  one 
location  on  the  same  dock  and  has 
distinct  and  separate  equipment  at  each 
location  to  process  those  pollock  and 
that  receives  pollock  harvested  by 
catcher  vessels  in  the  catcher  vessel 
operatiorud  area,  defined  at  §  675.22(g), 
during  the  second  pollock  season  that 
starts  on  August  15,  under  $  675.23(e), 
is  required  to  have  a  NMFS-certified 
observer,  in  addition  to  the  observer 
required  imder  §  677.10(a)(l)(i)  of  this 
chapter,  at  each  location  where  pollock 
is  offloaded,  for  each  day  of  the  second 
pollock  season  until  the  chum  salmon 
savings  area  is  closed  under 
§  675.22(h)(2)  of  this  chapter,  or  vmtil 
October  15,  whichever  occurs  first. 

(FR  Doc  95-23033  Filed  9-15-95;  8:45  am] 
BSJJNQ  CODE  3610-22-F 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Parts  353  and  354 

[Docket  No.  90-117-2] 

Export  Certificates 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Notice  of  reopening  and 
extension  of  comment  period. 

SUMMARY:  We  are  reopening  and 
extending  the  comment  period  for  our 
proposed  rule  that  would  revise 
completely  the  “Phytosanitary  Export 
Certification”  regulations,  which 
concern  inspection  and  phytosanitary 
certification  of  plants  and  plant 
products  offered  for  export. 

DATES:  Consideration  will  he  given  only 
to  written  comments  on  Docket  No.  90- 
117-1  that  are  received  on  or  before 
October  16, 1995. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  90-117-1,  Regulatory 
Analysis  and  Development,  PPD, 

APHIS,  Suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  90-117-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Ave.,  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Leonard  M.  Crawford,  Senior 
Operations  Offir.er,  Plant  Protection  and 
C^arantine,  Port  Operations,  PPQ, 
APHIS,  Suite  4C03,  4700  River  Road 
Unit  139,  Riverdale,  MD  20737-1228; 
(301)  734-8537. 


SUPPLEMENTARY  INFORMATION: 
Background 

_  On  August  16, 1995,  we  published  in 
the  Federal  Register  (60  FR  42472- 
42479,  Docket  No.  90-117-1)  a  proposal 
to  revise  completely  the  “Phytosanitary 
Export  Certification”  regulations  in  7 
CFR  353,  which  concern  inspection  and 
phytosanitary  certification  of  plants  and 
plant  products  offered  for  export. 

Comments  on  the  proposed  rule  were 
required  to  be  received  on  or  before 
September  15, 1995.  We  are  extending 
the  comment  period  on  Docket  No.  90- 
117-1  for  an  additional  30  days.  This 
action  will  allow  interested  persons 
additional  time  to  prepare  and  submit 
comments. 

Authority:  7  U.S.C.  147a;  21  U.S.C.  136 
and  136a;  44  U.S.C  35;  7  CFR  2.17,  2.51,  and 
371.2(c). 

Done  in  Washington,  DC,  this  11th  day  of 
September  1995. 

Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
Healtii  Inspection  ^rvice. 

[FR  Doc.  95-23031  Filed  9-15-95;  8:45  am] 
BILUNQ  CODE  3410-34-P 


FEDERAL  TRADE  COMMISSION 
16  CFR  Part  24 

Guides  for  Select  Leather  and  Imitation 
Leather  Products 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Request  for  public  comment  on 
proposed  Guides  for  Select  Leather  and 
Imitation  Leather  F*roducts. 

SUMMARY:  The  Federal  Trade 
Commission  (the  “Commission”),  as 
part  of  its  periodic  review  of  its  rules 
and  guides,  announces  that  it  has 
concluded  a  review  of  its  Guides  for  the 
Luggage  and  Related  Products  Industry 
(“Luggage  Guides”);  Guides  for  Shoe 
Content  Labeling  and  Advertising 
(“Shoe  Content  Guides”);  and  Guides 
for  the  Ladies’  Handbag  Industry 
(“Handbag  Guides”),  l^e  Commission 
rescinds  these  three  Guides  in  a 
document  published  elsewhere  in  this 
issue  of  the  Federal  Register.  The 
Commission  now  seeks  public  comment 
on  proposed  Guides  for  Select  Leather 
and  Imitation  Leather  Products.  The 
proposed  Guides  combine  relevant 
portions  of  the  three  Guides,  update 
certain  language  used  in  the  Guides,  and 


make  other  modifications  to  clarify  and 
streamline  the  provisions  of  the  Guides. 
The  Commission  has  included  within 
the  coverage  of  the  proposed  combined 
Guides  the  provisions  of  the 
Commission’s  Trade  Regulation  Rule 
Concerning  Misbranding  and  Deception 
as  to  Leather  Content  of  Waist  Belts 
(“Waist  Belt  Rule”). 

DATES:  Written  comments  on  the 
proposed  Guides  for  Select  Leather  and 
Imitation  Leather  Products  must  be 
submitted  by  October  18, 1995. 
ADDRESSES:  Written  comments  should 
be  submitted  to  the  Office  of  the 
Secretary,  Federal  Trade  Commission, 
Room  H-159,  Sixth  Street  and 
Pennsylvania  Avenue,  N.W., 

Washington,  D.C.  20580,  telephone 
munber  (202)  326-2506.  Comments 
should  be  identified  as  “16  CFR  Part 
24 — Comment — ^Proposed  Guides  for 
Select  Leather  and  Imitation  Leather 
F^roducts”. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  E.  Arthur,  Attorney,  (214)  767- 
5503,  Federal  Trade  Commission,  Dallas 
Regional  Office,  100  N.  Central 
Expressway,  Suite  500,  Dallas,  Texas 
75201. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  Luggage  Guides,  promulgated  on 
February  27, 1979,  address  potential 
deception  in  the  sale,  offering  for  sale, 
and  distribution  of  luggage  and  related 
products.  Specific  industry  guidance  is 
provided  by  the  Guides  in  connection 
with  the  following: 

—disclosures  to  be  made  for  products 
made  of  split  leather,  imitation  leather 
or  processed  leather,  or  products 
which  contain  backing  material; 

— representations  that  products  are 
made  from  the  skin  of  a  fictitious 
animal; 

— ^the  use  of  words,  terms,  depictions  or 
devices  that  may  indicate  that  a 
product  is  made  of  any  material  when 
it  is  not; 

— ^representations  that  a  product  is 
wholly  of  a  particular  composition; 

— ^representations  that  a  product  is 
leather  when  it  contains  ground, 
pulverized  or  shredded  leather; 

— representations  that  a  product  is 
colored,  finished  or  dyed  with  aniline 
dye  or  otherwise  dyed,  embossed, 
grained,  processed,  finished  or 
stitched  in  a  certain  manner; 
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— representations  about  the  hardware, 
box  or  frame  of  products;  and 
— ^use  of  the  terms  “waterproof,” 
“dustproof,”  “warpproof,” 
“scu^roof,”  and  “scratchproof.” 

The  Shoe  Content  Guides  were 
adopted  by  the  Commission  on  October 
2, 1962.  Tliey  contain  industry  guidance 
for  the  label^g  and  advertising  of  shoe 
content  with  respect  to  the  following: 

— ^use  of  the  term  “leather”  on  labels 
and  in  advertisements; 

— disclosiues  on  labels  concerning 
simulated  or  imitation  leather, 
concealed  innersoles,  split  leather, 
embossed  or  processed  leather,  and 
groimd  or  shmdded  leather; 

— disclosvires  in  advertisements  that 
depict  non-leather  parts  of  shoes  or 
slippers  which  appear  to  be  made  of 
leather; 

— disclosures  to  be  used  with  terms  that 
are  suggestive  of  leather  (e.g., 
“Duraleather”);  and 
— ^use  of  words  or  terms  which  would 
convey  the  impression  that  shoes  or 
slippers  are  made  of  a  certain  material 
when  they  are  not. 

The  Handbag  Gviides  were 
promulgated  on  Jime  27, 1969,  and 
address  potential  misrepresentations 
regarding  ladies’  handbags  and  similar 
articles.  These  Guides  specifically 
address  misrepresentations  as  to  the 
composition  and  other  characteristics  of 
such  products  and  provide  specific 
industry  guidance  regarding  the 
following:  < 

— disclosures  to  be  made  with  respect  to 
a  product’s  composition; 

,  — ^representations  that  a  product  is 
colored,  finished  or  dyed  with  aniline 
dye  or  otherwise  dyed,  embossed, 
grained,  processed,  finished  or 
stitched  in  a  certain  maimer; 

— ^use  of  the  terms  “scuf^roof,” 
“scratchproof,”  “scuff  resistant,”  and 
“scratch  resistant;”  and 
— deceptive  pricing  of  products. 

In  addition,  the  Handbag  Guides 
address  price  discrimination, 
advertising  and  promotional 
allowances,  and  the  providing  of 
promotional  services  and  facilities.  The 
Guides  also  discuss  inducing  or 
receiving  a  discrimination  in  price, 
advertising  allowance  or  promotional 
service  or  facility. 

The  Waist  Belt  Rule,  promulgated  on 
}ime  27, 1964,  regulates  representations 
made  in  the  sale,  offering  for  sale,  and 
distribution  of  men’s  and  boy’s  belts, 
and  women’s  and  children’s  belts  when 
not  offered  for  sale  as  part  of  a  garment. 
The  Rule  states  that  it  is  an  unfoir 
method  of  competition  and  an  unfair  or 
deceptive  act  or  practice  to: 


— represent  that  a  belt  not  made  fix>m 
the  hide  of  an  animal  is  leather; 

— ^represent  that  a  belt  is  “leather”  when 
it  contains  groimd,  pulverized,  or 
shredded  leather, 

— ^represent  that  a  product  is  “leather” 
when  it  contains  split  leather; 

— ^represent  that  a  belt  is  made  ^m  a 
specified  animal  hide  when  it  is  not 
— ^represent  that  a  product  is  wholly  of 
a  particular  composition  when  it  is 
not; 

— sell  or  distribute  belts  which  have  the 
appearance  of  leather,  but  which  are 
made  of  split  leather  or  ground, 
pulverized  or  shredded  leather  or  of 
non-leather  material,  unless  proper 
disclosure  is  made; 

— sell  or  distribute  belts  which  have 
been  processed  so  as  to  have  the 
appearance  of  a  different  type  of 
leather,  unless  proper  disclosure  is 
made;  and 

— sell  or  distribute  belts  having  an  outer 
surface  of  leather  or  other  material, 
which  are  backed  with  a  different 
kind  of  leather  or  non-leather  material 
having  the  appearance  of  leather, 
unless  proper  disclosure  is  made. 

In  response  to  a  request  for  public 
comment  on  the  Luggage  Guides,  the 
Shoe  Content  Guides  and  the  Ladies’ 
Handbag  Guides,  the  Commission 
received  12  comments.  The  Commission 
received  10  comments  regarding  the 
Waist  Belt  Rule.  Only  thiw  of  the  Waist 
Belt  Rule  comments  were  not  also 
submitted  in  response  to  the  request  for 
comments  on  the  three  Guides.' 

The  Federal  Register  notice 
requesting  comments  on  the  three  sets 
of  Guides  contained  a  list  of  questions 
designed  to  assist  the  Commission  in 
determining  whether  the  Guides  should 
be  maintained,  amended  or  rescinded. 


>  Comments  Concerning  the  Three  Guides: 

1.  Rose  E.  Kettering  (“REK”)  Same  comment 
sent  regarding  Waist  Belt  Rule 

2.  Matt  Anderson  (“MA”)  Same  comment  sent 
regarding  Waist  Belt  Rule 

3.  Marilyn  Raeth  (“MR”)  Same  comment  sent 
regarding  Waist  Belt  Rule 

4.  James  A.  McGarty  (“JAM”)  Same  comment 
sent  regarding  Waist  Belt  Rule 

5.  Lenna  Mae  Gera  (“LMG”)  Same  comment  sent 
regarding  Waist  Belt  Rule 

6.  Linda  D.  Lipinski  (“LDL”) 

7.  Footwear  Industries  of  America  (“FIA”) 

8.  Leather  Industries  of  America,  Inc.  (“LIA”) 
Same  comment  sent  regarding  V/aist  Belt  Rule 

9.  Luggage  and  Leather  Goods  Manufacturers  of 
America,  Inc.(“LLGMA”) 

10.  Cromwell  Leather  Company,  Inc.  (“CL”)  Same 
comment  sent  regarding  Waist  Belt  Rule 

11.  Enger  Kress  (“EK”) 

12.  Footwear  Distributors  and  Retailers  of 
America  (‘TDRA”) 

Comments  Concerning  the  Waist  Belt  Rule: 

13.  Stephen  Toso  (“ST’) 

14.  Humphreys,  Inc.  (“HI”) 

15.  Enger  Kress  (“EK2”) 


Ten  of  the  comments  supported 
retaining  the  Guides  in  some  form,^  one 
expressed  no  opinion  on  the  issue,^  and 
one  comment  merely  asked  a  question.'* 
Six  of  the  comments  were  from 
consumers,^  one  was  from  a  leather 
tanning  company,^  one  was  from  a 
manufacturer  of  wallets,'^  and  four  were 
from  trade  associations.^  The  following 
discussion  regarding  the  comments 
received  is  grouped  according  to  the 
questions  posed  in  the  notice.  A  number 
of  the  comments  dealt  with  issues 
comfrion  to  all  of  the  Guides  and  the 
Rule.  The  comments  for  all  four  are 
addressed  together. 

(1)  Is  there  a  continuing  need  for  the 
Guides?  Ten  of  the  comments  indicated 
that  there  is  a  continuing  need  for  the 
Guides.’ 

(a)  What  benefits  have  the  Guides 
provided  to  purchasers  of  the  products 
or  services  affected  by  the  Guides? 

The  comments  received  indicate  that 
the  Guides  provide  a  number  of  benefits 
to  consumers.  Two  comments  ^ggested 
that  consumers  benefit  from  the  Guides 
because  the  Guides  require 
identification  of  imitation  leather 
content,  which,  when  used  in  shoes, 
may  cause  feet  to  sweat  excessively. 
Another  comment  stated  that  the 
disclosure  requirements  in  the  Guides 
benefit  consumers  because  leather  has 
spiecial  properties  of  durability, 
breathability,  and  flexibility."  One 
comment  indicated  that  animal  lovers, 
vegetarians  and  others  who  do  not  wish 
to  wear  leather  need  to  know  what  they 
are  buying. Four  comments  indicated 
that  the  requirements  of  the  Guides 
otherwise  assist  consumers  in  making 
purchasing  decisions." 

Cb)  Have  the  Guides  imposed  costs  on 
piut^asers?  The  comments  indicated 
that  costs  to  purchasers  are  minimal.'* 

(2)  What  changes,  if  any,  should  be 
made  to  the  Guides  to  increase  the 
benefits  of  the  Guides  to  purchasers? 

A  number  of  the  comments  suggested 
that  certain  changes  be  made  to  the 
Guides.  Generally,  these  suggestions  fall 


2REK.  *1;  MA,  «2  at  1;  MR,  «3;  JAM,  *4;  LMG, 
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into  the  following  categories: 

Definitions  and  use  of  the  term 
“Leather,”  Disclosure  Requirements, 
Scope  of  the  Guides,  and  Use  of  the 
term  “Bonded  Leather.” 

— Definitions  and  Use  of  the  Term 
“Leather” 

One  comment  suggested  that  the  ' 
Guides  incorporate  definitions  of  the 
terms  “Leather,”  “Bonded  Leather,”  and 
“Manmade.”  Another  comment 
suggested  that  a  section  should  be 
added  stating  what  materials  are 
covered  and  giving  a  definition  of 
each.‘^  These  additional  definitions  are 
not  necessary  because  the  Guides 
clearly  cover  all  types  of  leather  and  all 
materials  with  the  appearance  of 
leather. 

Three  conunents  suggested  that  “man¬ 
made”  should  be  used  to  describe 
certain  non-leather  products  rather  than 
“simulated  leather”  and  similar  terms 
using  the  word  “leather.”  One 
comment  suggested  that  “man-made”  be 
added  to  the  list  of  examples  of  non¬ 
leather  products  and  that  “urethme”  be 
recognized  as  a  material  which  is  often 
used  in  industry  products.'*  The  terms 
listed  in  the  Guides  as  examples  of 
appropriate  disclosmes  for  non-leather 
materials  are  adequate  and  would 
clearly  indicate  to  consiuners  that  a 
particular  material  is  not  leather. 
Because  these  terms  are  merely 
examples,  it  is  not  necessary  to  make 
additions  to  the  list. 

Two  comments  mged  that  the  Guides 
be  amended  to  allow  split  leather  to  be 
called  “leather”  because  the  European 
Union  coimtries  allow  that  term  to  be 
used  'without  quaUfication  to  describe 
split  leather.'®  However,  insufiicient 
support  was  presented  to  justify 
mo^fication  of  this  aspect  of  the 
Guides.  In  support  of  preservation  of  the 
Guides’  distinction  between  top  grain 
and  split  leather,  one  comment  stated 
that  split  grain  is  less  expensive,  less 
attractive,  and  less  durable  than  top 
grain  leather,  and  that  split  leather  is 
subject  to  “crocking.”  20  Another 
comment  stated  that  the  Guides  should 
continue  to  permit  only  top  grain 
leather  to  be  called  “leather”  or 
“genuine  leather”  and  that  other  forms 
of  leather  should  include  qualifying 


'*LIA,#8at4-5. 

'®LLGMA,  #9  at  2-3. 
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from  the  surface  of  a  colored  material  to  an  adjacent 
area  of  the  same  material  or  to  another  surface, 
principally  by  rubbing. 


words.2i  The  apparent  differences 
between  the  performance  and  * 
appearance  of  top  grain  leather  and  that 
of  split  leather,  as  well  as  possible 
consumer  expectations  vnth  regard  to 
these  materials,  indicate  that  the  Guides 
should  continue  to  state  that  only  top 
greun  leather  products  should  be  called 
“leather”  without  quaUfication. 

—Disclosure  Requirements 

The  Guides  contain  a  section 
specifically  setting  forth  a  method  of 
making  disclosures.  Regarding  the  form  ■ 
of  disclosures,  one  comment  suggested 
that  the  Luggage  Guides  should  be 
amended  to  state  that  the  type  of  outer 
material  used  in  the  product  must  be 
permanently  stamped  on  the  product  or 
on  a  label  sewn  into  the  product  and 
that  composition  information  regarding 
any  other  part  of  the  product  may  be 
stamped  either  on  the  product,  or  on  a 
tag,  label,  or  card  attached  thereto.22 
There  is  insufficient  justification  for  this 
amendment  because  consumers  are 
adequately  protected  by  the  current 
provision  which  provides  that 
disclosures  should  be  stamped  either  on 
the  product  or  on  a  tag,  label,  or  card 
attached  to  the  product  imtil  the 
consumer  receives  the  item.  A  comment 
regarding  the  Waist  Belt  Rule  suggested 
that  using  abbreviations  in  disclosiures 
may  be  deceptive.23  Some  abbreviations 
that  might  be  used  may  not  be  readily 
imderstood  by  consumers;  however,  the 
current  disclosine  provisions  in  the 
Guides  already  discourage  deceptive 
abbreviations. 

A  suggestion  was  made  in  one 
comment  to  adopt  the  “present  industry 
practice”  of  identifying  embossed 
products  by  the  name  of  the  animal  skin 
and  by -the  name  of  the  animal  which  is 
imitated  in  the  appearance  of  the 
material,  for  example,  “pigskin  grain 
cowhide.”  24  This  method  may  be 
deceptive  because  it  may  be  imclear 
which  term  describes  the  composition 
and  which  term  describes  the  imitated 
grain.  The  Guides  are  not  changed  with 
regard  to  this  type  of  disclosure. 

One  comment  urged  the  Commission 
to  delete  the  disclosure  provision 
relating  to  composition  of  backing 
material  because  it  was  alleged  that  the 
provision  was  confusing  and  did  not 
reflect  current  industry  practice.  It  was 
further  alleged  that  disclosures  were 
vumecessary  because  backing  material  is 
not  visible  and  is  only  used  as  support 
for  the  outer  covering.25  Because  no 


f  CL,  #10  at  1. 

22  LLGMA,  «9  at  4. 
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substantiation  was  pipvided  for  these 
allegations,  this  change  has  not  been 
made. 

A  suggestion  was  made  that,  due  to  a 
change  in  consumer  preferences,  the 
Commission  should  delete  the  provision 
regarding  affirmative  disclosure  of 
manmade  materials.2*  This  comment 
stated  that  great  strides  have  been  made 
in  the  manufacture  of  synthetic 
materials  and  that  such  materials  are 
often  preferred.  However,  as  discussed 
above,  it  appears  that  consumers  beheve 
that  the  Guides’  suggested  disclosures 
relating  to  manmade  materials  provide 
important  information.  Therefore,  the 
Commission  is  not  making  the 
recommended  change.  The  same 
comment  stated  that  the  Guides  should 
be  “clarified”  with  regard  to  multi¬ 
material  uppers,  and  that  a  disclosure 
such  as  “leather  upper  with  manmade 
materials”  should  be  allowed.  The 
Guides  currently  indicate  that 
disclosure  as  to  individual  components 
should  be  made;  therefore,  a  broad,  non¬ 
specific  disclosure  would  not  be  in 
accordance  with  the  Guides.  The 
recommended  change  has  not  been 
made. 

An  additional  comment  argued  that 
the  Guides  should  require  coimtry  of 
origin  disclosmes.22  Country  of  origin 
labeling  for  imported  products  is 
addressed  by  statute  and  U.S.  Customs 
Service  regulations.?*  The  FTC  Guides 
address  the  natine  of  the  product,  not  its  . 
source.  Therefore,  incorporation  of  such 
a  requirement  in  these  Guides  would  be 
inappropriate.  Another  comment  stated 
that  efforts  to  acquaint  foreign 
manufacturers  with  the  Giudes  should 
be  made.2®  While  this  suggestion  has 
merit,  it  is  not  appropriate  to  address  it 
in  the  Guides. 

— Scope  of  the  Guides 

Several  of  the  comments  argued  that 
the  scope  of  the  Guides  should  be 
modified.  One  comment  concerning  the 
Luggage  Guides  suggested  that  Parts 
24.3  (deceptive  practices  as  to  aniline 
finish,  graining,  embossing  and 
processing),  24.4  (deception  as  to 
hardware,  firame  or  box)  and  24.5 
(misuse  of  the  terms  “waterproof,” 
“dustproof,”  “warppfoof,” ^’scuffproof,” 
emd  “scratchproof ’)  should  be  deleted 
because  they  deal  with  specific 
deceptive  claims  that  are  covered  by  the 
general  deception  paragraph,  24.1.^ 

Part  24.4  is  deleted  because  it  does  not 
deal  with  the  nature  of  leather  and 
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imitation-leather  materials  and  is 
appropriately  handled  in  the  general 
deception  paragraph.  However,  the 
other  two  sections,  which  deal  primarily 
with  the  processing  and  manufacturing 
of  materials  used  in  leather  and 
imitation-leather  products,  provide 
useful  gmdance  for  industry  members 
and  are  retained. 

A  suggestion  was  made  that  the  Shoe 
Content  Guides  should  apply  only  to 
shoe  uppers  and  outersoles  because 
those  are  the  parts  of  a  shoe  upon  which 
consumers  base  decisions,  and  there  is 
limited  space  on  a  shoe  for  markings.^! 
Another  comment  urged  that  the  Guides 
should  not  apply  to  concealed 
innersoles  b^use  consumers  expect 
that  the  concealed  portions  of  footwear 
bottoms,  particularly  innersoles,  are 
made  of  synthetic  material.^^  However, 
no  supporting  evidence  of  consiimer 
beliefs  was  supplied  for  either  of  these 
comments.  Since  it  appears  that  useful 
information  regarding  other  components 
of  industry  products  is  provided 
pursuant  to  the  Guides,  the  Guides  will 
remain  as  they  are  with  respect  to  this 
issue. 

— ^Use  of  the  Term  “Bonded  Leather” 

Several  of  the  comments  received 
dealt  with  the  issue  of  “bonded 
leather,”  which  generally  refers  to 
material  made  of  leather  fibers  held 
together  with  a  bonding  agent.  Several 
comments  suggested  permitting  use  of 
the  term  “bonded  leather”  for  materials 
containing  at  least  75%  leather  fiber. 
This,  it  was  argued,  would  allow  limited 
addition  of  non-leather  fibers  to 
improve  strength,  humidity  expansion 
and  heat  resistance.^^  One  conunent 
stated  that  this  75%  figure  reflects  a 
“widespread  consensus”  in  the  leather 
terming  and  manufacturing  industries.^^ 
Another  called  75%  an  “industry 
practice.”  ^  However,  insufficient 
evidence  was  submitted  to  establish  that 
the  75%  figure  is  an  industry  standard. 

Even  if  the  75%  figure  were  an 
industry  practice  or  standard,  it  would 
not  prevent  deception.  In  a  conunent 
regaitling  the  Waist  Belt  Rule,  consumer 
survey  evidence  was  provided  in 
support  of  use  of  the  term  “bonded 
leather.”  37  However,  this  survey 
indicated  that  23.2%  of  the  people 
surveyed  believe  the  term  means 
genuine  cowhide  leather.  57.2%  believe 
the  term  means  reprocessed  leather 
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scrap.38  Although  the  submitters  of  the 
survey  asserted  that  “reprocessed 
leather  scrap”  was  the  correct  response, 
if  other  fibers  have  been  added  to 
leather  fibers,  it  would  be  deceptive  to 
refer  to  the  entire  mixture  of  materials 
as  leather  scrap.  Use  of  the  term 
“bonded  leather”  standing  alone 
violates  the  Guides  as  they  existed  prior 
to  this  time.  Without  further 
qualification,  the  term  would  not  appear 
to  inform  consumers  that  non-leather 
fibers  are  contained  in  the  material. 
Fiurther,  some  consiuners  may  interpret 
the  term  “bonded”  to  mean  material  of 
a  greater  quality  than  leather,39  or 
strengthened  or  reinforced  leather. 

A  final  comment  suggested  adding  the 
term  “bonded  leather”  to  that  section  of 
the  Guides  which  addresses  use  of  the 
terms  “ground,  pulverized  or  shredded 
leather.”  ^  This  suggestion  has  merit. 
Currently,  two  of  the  Guides  and  the 
Rule  would  allow  use  of  terms  such  as 
“pulverized  leather”  to  describe  the 
content  of  materials.  However,  the 
Luggage  Guides  appear  to  suggest  that 
disclosm^  be  made  of  all  materials 
contained  in  ground,  pulverized  or 
shredded  leaffier.  Sucb  disclosures  are 
useful,  but  may  be  lengthy.  The 
proposed  Guides  now  state  that 
manufacturers  should  only  use  terms 
such  as  “ground  leather,”  “pulverized 
leather,”  “shredded  leather”  or  “bonded 
leather”  to  identify  the  products  made 
of  such  materials  if  there  is  a  disclosiire 
of  the  amount  of  leather  fibers  and  of 
the  amount  of  non-leather  substances 
contained  in  the  material. 

One  comment  specifically  opposed 
use  of  the  term  “bonded  leather,”  and 
suggested  that  grotmd,  pulverized  or 
shredded  leather  should  continue  to  be 
identified  as  non-leather  material,  with 
disclosiires  such  as  “simulated  leather 
containing  leather  fibers.”^'  Another 
comment  stated  that  calling  a  product 
leather  if  it  contains  little  leather  is 
deceptive.47  xhe  Conunission  believes 
that  the  term  “bonded  leather”  could  be 
confusing  to  consiuners  who  do  not 
know  that  “bonded  leather”  may 
include  substances  other  than  leather. 
This  is  equally  true  with  respect  to 
groimd,  pulverized  or  shredded  leather. 
However,  a  disclosure  of  the  amoimt  of 
leather  fiber  and  of  the  amoimt  of  non¬ 
leather  materials  in  a  product  is  an 
effective  way  of  preventing  this 
deception.  Further,  providing  a  means 
by  which  a  product  which  contains 
substantial  amoimts  of  leather  can  be 
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distinguished  in  some  way  from  totally 
simulated  leather  would  be  in  the  best 
interest  of  consumers.  Thus,  the 
proposed  Guides  state  that  if  the  terms 
“ground  leather,”  “pulverized  leather,” 
“shredded  leather”  or  “bonded  leather” 
are  used  to  describe  materials,  then  a 
disclosure  of  the  percentage  of  leather 
fiber  and  of  the  percentage  of  other 
substances  contained  should  be  made. 

(a)  How  would  these  changos  affect 
the  costs  the  Guides  impose  on  firms 
subject  to  their  requirements? 

The  comment  suggesting  country  of 
origin  labeling  stated  that  such  a 
i^uirement  would  impose  no 
additional  cost  on  firms.^  One  of  the 
comments  urging  that  the  definition  of 
leather  include  split  leather  stated  that 
costs  would  be  r^uced  by  permitting  a 
single  standard  for  labeling  in  this 
country  and  in  the  European  Union.  No 
other  comments  addressed  this 
question. 

(b)  Would  it  be  useful  to  the  affected 
industries  if  the  Luggage  Guides,  the 
Shoe  Content  Guides,  and  the  Handbag 
Guides  were  combined  into  one  set  of 
industry  guides  that  address  all  of  these 
products  or  leather  products  in  general? 

One  comment  recommended  that  all 
Guides  concerning  leather  be 
consolidated.^  Another  said  that  one 
set  of  guides  should  be  made  to  cover 
all  leather-using  industries.'*^  One 
comment  stated  that  the  Guides  could 
be  generalized  to  many  if  not  all 
industries.*^  One  comment  urged  the 
Commission  to  maintain  separate 
Guides  because  the  manufactiuing 
processes  are  separate  and  distinct.*^ 

The  Luggage  and  Leather  Goods 
Manufacturers  of  America  stated  that  it 
did  not  endorse  combining  the  Guides.** 
A  final  comment  suggested  that  a  set  of 
leather  definitions  be  developed  to 
apply  to  all  finished  goods.*^ 

The  Commission  believes  that  the 
three  Guides  should  be  combined 
because  of  the  similarity  of  the 
composition  issues  addressed  by  each  of 
the  Guides.  Further,  the  Conunission 
believes  it  is  appropriate  to  include  in 
the  combined  Guides  the  provisions  of 
the  Waist  Belt  Rule.  However,  the 
Commission  seeks  further  comments  on 
the  issue  of  whether  the  Guides  should 
be  expanded  to  cover  other  products 
containing  leather  and  imitation  leather. 
These  products  would  include,  for 
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example,  clothing,  furniture,^ 
watchbands,  and  equestrian  items  such 
as  saddles.  In  particular,  the 
Commission  seeks  comment  as  to 
whether  there  are  special  considerations 
for  these  different  products  which  are 
not  addressed  by  the  proposed  Guides. 

(3)  What  significant  burdens  or  costs, 
including  costs  of  adherence,  have  the 
Guides  imposed  on  firms  subject  to  their 
requirements? 

The  comments  indicated  that  the 
costs  are  minimal.^* 

(a)  Have  the  Guides  provided  benefits 
to  such  firms? 

One  comment  said  that  the  Guides 
give  industry  members  some  assurance 
that  all  companies  are  labeling  their 
products  consistently  and  that  valid 
comparisons  can  be  made  by 
consumers.*^ 

(4)  What  changes,  if  any,  should  be 
made  to  the  Guides  to  reduce  the 
burdens  or  costs  imposed  on  firms 
subject  to  their  requirement? 

Cte  comment  indicated  that  if  the 
Guides  cannot  realistically  be  enforced, 
then  eliminating  the  regulation  would 
reduce  costs.^s  The  same  comment 
supported  simple,  less  complex 
regulation.*^  One  of  the  comments 
stated  that  costs  would  be  reduced  by 
permitting  a  single  standard  for  labeling 
in  this  coimtry  and  in  the  European 
Union.  Another  comment  stated  that  no 
changes  to  the  Guides  need  be  made 
specifically  to  reduce  costs  of 
compliance.** 

(a)  How  would  these  changes  affect 
the  benefits  provided  by  the  Guides? 

No  comments  were  received  regarding 
this  question. 

(5)  Do  the  Guides  overlap  or  conflict 
with  other  federal,  state,  or  local  laws  or 
regulations? 

One  comment  indicated  that  there  is 
no  overlap  with  other  laws  or 
regulations.**  Another  comment 
suggested  that  the  Commission  examine 
the  labeling  practices  in  the  European 
Union  and  review  the  North  American 
Free  Trade  Agreement  and  the 
Caribbean  Basin  Initiative.*''  A  review  of 
information  provided  by  one  commenter 
regarding  the  European  Union  Directive 
on  Footwear  Labeling  revealed  little 
similarity  between  it  and  the  Guides. 
The  calculation  of  shoe  material  area 


Representations  concerning  leather  and 
imitation-leather  furniture  currently  are  covered  by 
the  Commission’s  Guides  for  the  Household 
Furniture  Industry,  16  CFR  250.4. 

FIA,  «7  at  2;  LIA,  *8  at  2;  EK,  *11  at  1. 
nEK.#llat2. 

«LIA.#8at2. 

»4LIA.  *8  at  3. 

"EK.#llat2. 

“EK,  #11  at  2. 

«LIA,#8at2. 


used  in  the  directive  (if  two  materials 
are  present,  they  must  be  listed  in 
descending  order  of  area  or  volume)  and 
the  differences  in  terminology  may 
serve  to  make  the  Guides  more,  rather 
than  less,  complex.  Further,  unlike  the 
Guides,  the  directive  allows  use  of 
symbols  to  indicate  type  of  material. 
While  symbols  might  be  an  effective, 
simpler  way  of  providing  information  to 
consumers,  symbols  have  not  been  used 
before  in  this  country  in  this  context. 

An  extensive  consumer  education 
program  would  be  required  to 
implement  the  use  of  such  symbols. 
Further,  the  Guides  currently  provide 
consumers  with  more  information  than 
does  the  use  of  the  symbols  adopted  by 
the  European  Union.  A  review  of 
NAFTA  and  CBI  revealed  no  conflicts 
with  the  Guides. 

(6)  Since  the  Guides  were  issued, 
what  effects,  if  any,  have  chemges  in 
relevant  technology  or  economic 
conditions  had  on  the  Guides? 

Two  comments  suggested  that  today’s 
ecological  concerns  dictate  that  leather 
scraps  be  used  in  “bonded  leather’’ 
rather  than  disposed  of  as  waste.** 

While  not  designed  to  address 
ecological  concerns,  the  Guides  may 
encomage  the  use  of  leather  scraps 
because  they  provide  that,  if  the  term 
“bonded  leather’’  is  used,  a  disclosure 
regarding  the  percentage  of  leather 
fibers  in  the  material  should  be  made. 

As  discussed  above,  two  comments 
urged  that  the  Guides  be  amended  to 
allow  split  leather  to  be  called 
“leather.’’  One  of  the  reasons  given  for 
suggesting  this  change  is  that 
technological  advances  have  resulted  in 
a  split  leather  which  is  superior  to  that 
produced  years  ago.*®  However,  another 
comment  encouraged  retaining  the 
distinction  because  split  leather  is  less 
expensive,  less  attractive,  and  less 
dmrable  than  top  grain  leather,  and  split 
leather  is  subject  to  “crocking.”  *° 
Insufficient  support  was  presented  to 
justify  modification  of  this  aspect  of  the 
Guides. 

As  discussed  above,  one  comment 
urged  the  Commission  to  delete  the 
requirement  that  the  presence  of 
manmade  materials  be  affirmatively 
disclosed.**  The  comment  stated  that 
great  strides  have  been  made  in  the 
manufactime  of  synthetic  materials  and 
that  such  materids  are  often  preferred. 
This  recommended  change  has  not  been 
made  because  it  appears  that  consumers 
obtain  important  information  firom  this 


“  UA.  *8  at  4;  CX,  #10  at  2. 
»LIA,  #8  at  4;  FDRA,  #12  at  3. 
•SOFIA,  #7  at  2. 

•“FDRA,  #12  at  3. 


disclosure  €md  may  use  this  information 
to  select  the  material  of  their  choice. 

(7)  Do  members  of  the  ladies’  handbag 
industry  require  these  industry-specific 
Guides  for  information  about  the 
standards  applicable  to  price 
discrimination  ar.d  discriminatory 
promotional  allowances,  or  could 
equally  helpful  guidance  be  obtained 
horn  more  general  sources  such  as  the 
Fred  Meyer  Guides? 

No  comments  were  received  regarding 
this  question.  These  interpretive 
statements  are  duplicative  of  Sections 
(a)  and  (f)  of  the  Robinson-Patman  Act 
with  respect  to  price  discrimination, 
and  duplicative  of  the  Guides  for 
Advertising  Allowances  and  Other 
Merchandising  Payments  and  Services, 

16  CFR  Part  240  (commonly  known  as 
the  “Fred  Meyer  Guides”),  which 
interpret  Sections  (d)  and  (e)  of  the 
Robinson-Patman  Act,  and  Section  5  of 
the  Federal  Trade  Commission  Act  with 
respect  to  discriminatory  promotional 
allowances  and  services.  A  general 
statement  of  policy,  such  as  that 
contained  in  the  Fred  Meyer  Guides,  is 
preferable  to  industry-specific  Guides. 
Therefore,  these  sections  of  the  Ladies’ 
Handbag  Guides  have  not  been 
incorporated  into  the  proposed  Guides. 

n.  Conclusion 

A  review  of  the  comments  and  of  the 
three  Guides  indicates  that  retention 
and  consolidation  of  their  basic 
principles  into  one  set  of  Guides  is 
clearly  warranted.  Furthermore,  the 
provisions  of  the  Waist  Belt  Rule  should 
be  incorporated  into  the  consolidated 
Guides.  The  Guides  and  the  Waist  Belt 
Rule  deal  with  very  similar  issues.  The 
nature  of  the  covered  products  and  the 
related  concerns  regarding  composition 
are  such  that  combining  their  provisions 
\7ould  be  an  efficient  and  effective  way 
to  prevent  deception  in  this  area.  The 
Commission  also  believes  that  the 
Guides  probably  should  cover  other 
products  made  of  leather  or  imitation 
leather.  However,  it  is  seeking 
additional  comment  before  deciding 
whether  to  include  such  products 
within  the  scope  of  the  Guides. 

The  proposed  Guides  consolidate  16 
CFR  Parts  24, 231,  and  247.  The 
language  of  the  proposed  Guides  has 
been  simplified  and  clarified,  as  well  as 
updated  to  reflect  current  Commission 
legal  standards. 

In  addition,  the  proposed  Guides 
incorporate  the  following  modifications: 
— ^The  Guides  now  include  all  products 
formerly  covered  by  the  three  Guides 
and  the  Rule;  boots  were  added  as 
well. 

— ^The  scope  of  the  Guides  has  been 
broadened  to  include  deception  in  the 
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marketing  and  advertising  of  industry 
products. 

— sentence  setting  forth  the 
circiunstances  imder  which  the 
unqualified  term  “leather”  may  be 
used  is  included  for  clarity.  A  similar 
provision  was  contained  in  the  Shoe 
Guides. 

— ^With  regard  to  ground,  pulverized, 
shredd^,  or  bonded  leather,  the 
proposed  Guides  state  that 
manufacturers  of  such  materials  may 
choose  to  identify  the  material  as  non¬ 
leather,  or  as  ground,  pulverized, 
shredded,  or  tended  leather.  The 
Guides  state  that  if  the  terms  “ground 
leather,”  “pulverized  leather,” 
“shredded  leather,”  or  “tended 
leather”  are  used,  a  disclosure  of  the 
percentages  of  leather  fibers  and  non- 
leather  substances  in  the  material 
should  be  made.  The  section 
regarding  visible  backing  material  has 
bmn  clarified  with  regard  to  the  use 
of  the  terms  “groimd  leather,” 
“pulverized  leather,”  “shredded 
leather,”  or  “tended  leather”  to 
describe  backing  materials. 

— ^Provisions  relating  to  the  terms 
“scuf^roof  ’  and  “scratchproof  ’  have 
been  amended  to  include  other  terms 
indicating  that  the  product  is  resistant 
to  wear.  Use  of  terms  such  as  “scufi 
resistant”  and  “scratch  resistant”  are 
addressed  in  an  added  section.  This 
provision  was  taken  fitim  the  Ladies’ 
Handbag  Guides. 

— ^The  section  specifically  dealing  with 
deception  as  to  the  hardware,  frame, 
or  box  of  luggage  has  been  deleted  as 
unnecessary.  TUs  is  covered  by  the 
general  deception  section. 

— ^The  Shoe  Guides  have  a  specific 
section  relating  to  concealed 
innersoles.  To  avoid  being  too 
industry-specific,  concealed 
innersoles  are  addressed  in  the 
proposed  Guides  in  a  footnote  in  the 
section  concerning  misrepresentations 
that  a  product  is  wholly  of  a 
p^icular  composition. 

— ^The  Ladies’  Handbag  Guides  included 
a  section  regarding  deceptive  pricing. 
Deceptive  pricing  is  specifically 
covered  by  the  general  deception 
section;  a  separate  section  is  not 
necessary  and  is  therefore  not 
included  in  the  proposed  Guides.^^ 

— Finally,  for  the  reasons  discussed 
above,  the  price  discrimination  and 
related  areas  are  not  addressed  in  the 
proposed  Guides. 

ni.  Questions  for  Comment 

The  Commission  seeks  public 
comment  on  the  following  questions: 


Additional  guidance  regarding  this  issue  is 
provided  by  the  Conunission’s  Guides  Against 
Deceptive  Pricing,  16  CFR  Part  233. 


1.  Should  the  proposed  Guides  for 
Select  Leather  and  Imitation  Leather 
Products  be  expanded  in  scope  to 
include  other  products  made  of  leather 
or  imitation  leather?  Such  products 
might  include,  but  are  not  limited  to, 
clothing,  furniture,  watchbands,  and 
equestrian  items. 

2.  Are  there  special  considerations  for 
these  or  other  leather  or  imitation- 
leather  goods  which  are  not  addressed 
by  the  proposed  Guides?  How  could  any 
such  special  considerations  be 
addressed  by  the  Guides? 

List  of  Subjects  in  16  CFR  Part  24 

Advertising,  Distribution,  Imitation- 
leather  products.  Labeling.  Ladies’ 
handbags.  Leather  and  leather  products 
industry.  Luggage  and  related  products. 
Shoes.  Trade  practices.  Waist  telts. 

The  Commission  proposes  to  amend 
Title  16  of  the  Code  of  Federal 
Regulations  by  adding  a  new  Part  24  to 
read  as  follows: 

PART  24— GUIDES  FOR  SELECT 
LEATHER  AND  IMITATION  LEATHER 
PRODUCTS 

Sec. 

24.0  Scope  of  Guides. 

24.1  Deception  (general). 

24.2  Deception  as  to  composition. 

24.3  Deceptive  practices  as  to  aniline  finish, 
graining,  embossing  and  processing. 

24.4  Misuse  of  the  terms  “waterproof,” 
“dustproof,”  “warpproof,”  “scuffproof,” 
“scratchproof,”  “scuff  resistant,”  or 
“scratch  resistant” 

Authority:  15  U.S.C.  45, 46. 

§  24.0  Scope  of  Guides. 

These  Guides  apply  to  the 
manufacture,  sale,  distribution, 
marketing,  or  advertising  of  all  kinds  or 
types  of  leather  or  simulated-leather 
trunks,  suitcases,  traveling  bags,  sample 
cases,  instrument  cases,  brief  cases,  ring 
binders,  billfolds,  wallets,  key  cases, 
coin  purses,  card  cases,  french  purses, 
dressing  cases,  stud  boxes,  tie  cases, 
jewel  boxes,  travel  kits,  gadget  bags, 
camera  bags,  ladies’  handbags,  shoulder 
bags,  purses,  pocketbooks,  shoes,  boots, 
slippers,  telts  (when  not  sold  as  part  of 
a  garment)  and  similar  articles 
(hereinafter,  “industry  product”). 

§24.1  Deception  (general). 

It  is  unfair  or  deceptive  to 
misrepresent,  directly  or  by  implication, 
the  kind,  grade,  quality,  quantity, 
material  content,  thicloiess.  finish, 
serviceability,  durability,  price,  origin, 
size,  weight,  ease  of  cleaning, 
construction,  manufacture,  processing, 
distribution,  or  any  other  material 
aspect  of  an  industry  product. 


§24.2  Deception  as  to  compoaition. 

It  is  unfair  or  deceptive  to 
misrepresent,  directly  or  by  implication, 
the  composition  of  any  industry  product 
or  part  thereof.  It  is  unfair  or  deceptive 
to  use  the  unqualified  term  “leather”  or 
other  unqualified  terms  suggestive  of 
leather  imless  the  industry  product  so 
described  is  composed  in  aU  substantial 
parts  of  top  grain  leather.*  This  section 
includes,  but  is  not  limited  to,  the 
following: 

(a)  Split  leather.  If  all  or  part  of  an 
indust^  product  is  made  of  split  leather 
and  the  split  leather  is  visible  or  if  any 
representation  is  made  as  to  the 
product’s  composition,  then  the 
presence  of  the  split  leather  should  be 
disclosed.  For  example: 

Split  Cowhide. 

Note:  For  piuposes  of  these  Guides,  leather 
from  portions  of  hides  or  skins  that  have 
been  split  into  two  at  more  thicknesses,  other 
than  the  grain  or  hair  side,  shall  be 
consider^  split  leather. 

(b)  Imitation  or  simulated  leather.  If 
all  or  part  of  an  industry  product  is 
made  of  non-leather  material  that 
appears  to  be  leather,  the  fact  that  the 
material  is  not  leather,  or  the  general 
nature  of  the  material  as  something 
other  than  leather,  should  be  disclosed. 
For  example: 

Not  leather, 

Imitation  leather; 

Simulated  leather. 

Vinyl; 

Vinyl  coated  fabric;  or 
Plastic. 

(c)  Embossed  or  processed  leather. 

The  kind  and  type  of  leather  from  which 
an  industry  product  is  made  should  be 
disclosed  when  all  or  part  of  the 
product  has  been  embossed,  dyed,  or 
otherwise  processed  so  as  to  simulate 
the  appearance  of  a  different  kind  or 
type  of  leather.  For  example: 

(1)  An  industry  product  made  wholly 
of  top  grain  cowhide  that  has  been 
processed  so  as  to  imitate  pigskin  may 
be  represented  as  being  made  of  Top 
Grain  Cowhide. 

(2)  Any  additional  representation 
concerning  the  simulated  appearance  of 
an  industry  product  composed  of 
leather  should  be  immediately 
accompanied  by  a  disclosure  of  the  kind 
and  type  of  leather  in  the  product.  For 
example: 

Top  Grain  Cowhide  With  Simulated  Pigskin 

Grain. 

(d)  Backing  material.  (1)  The  backing 
of  any  material  in  an  industry  product 


■  The  composition  of  heels,  stiffenings,  and 
ornamentation  are  not  considered  when  making  the 
determination  of  whether  a  shoe,  boot,  or  slipper 
may  he  called  “leather”. 
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with  another  kind  of  material  should  be 
disclosed  when  the  backing  is  not 
apparent  upon  casual  inspection  of  the 
pr^uct,  or  when  a  representation  is 
made  which,  absent  such  disclosure, 
would  be  misleading  as  to  the  product’s 
composition.  For  example: 

Top  Grain  Cowhide  Backed  With  Split 

^whide;  or 

Split  Cowhide  Backed  With  Simulated 

Leather. 

(2)  The  composition  of  the  different 
bacldng  material  should  be  disclosed  if 
it  is  visible  and  consists  of  split  leather, 
non-leather  material  with  the 
appearance  of  leather,  or  leather 
processed  so  as  to  simulate  a  different 
kind  of  leather. 

(e)  Fictitious  animal  (^signations.  A 
representation  should  not  made, 
directly  or  by  implication,  that  an 
industi^  product  is  made  in  whole  or  in 
part  from  the  skin  or  hide  of  an  animal 
that  does  not  exist. 

(f)  Misuse  of  trade  names,  etc.  A  trade 
name,  coined  name,  trademark,  or  other 
word  or  term,  or  any  depiction  or  device 
should  not  be  used  if  it  misrepresents, 
directly  or  by  implication,  that  an 
industry  product  is  made  in  whole  or  in 
part  from  animal  skin  or  hide,  or  that 
material  in  an  industry  product  is 
leather,  top  grain  leather,  split  leather, 
or  other  material.  This  includes,  among 
other  practices,  the  use  of  a  stamp,  tag, 
label,  card,  or  other  device  in  the  shape 
of  a  tanned  hide  or  skin  or  in  the  shape 
of  a  silhouette  of  an  animal,  in 
connection  with  any  industry  product 
that  has  the  appearance  of  leather  but 
that  is  not  made  wholly  or  in  substantial 
part  from  animal  skin  or  hide. 

(g)  Misrepresentation  that  product  is 
wholly  of  a  particular  composition.  A 
misrepresentation  should  not  be  made, 
directly  or  by  implication,  that  an 
indiisti^  product  is  made  wholly  of  a 
particular  composition.  A 
representation  as  to  the  composition  of 
a  particular  part  of  a  product  should 
clearly  indicate  the  part  to  which  the 
representation  applies. 

(1)  Where  a  product  is  made 
principally  of  top  grain  leather  or  of 
split  leather  but  has  certain  non-leather 
parts  that  appear  to  be  leather,  the 
product  may  be  described  as  made  of 
top  grain  leather  or  split  leather  so  long 
as  accompanied  by  clear  disclosiire  of 
the  non-leather  parts.^  For  example: 

(i)  An  indust^  product  made  of  top 
grain  cowhide  except  for  frame 


2{n  the  case  of  shoes,  boots,  slippers,  and  related 
industry  products  that  have  visible  parts  with  the 
appearance  of  leather,  the  composition  of  concealed 
innersoles  should  be  disclosed  unless  the  term 
"leather”  can  be  used  to  describe  the  innersole 
material  under  these  Guides. 


covering,  gussets,  and  partitions  that  are 
made  of  plastic  but  have  the  appearance 
of  leather  may  be  described  as: 

Top  Grain  Cowhide  With  Plastic  Frame 
Covering,  Gussets  and  Partitions;  or  Top 
Grain  Cowhide  With  Gussets,  Frame 
Covering  and  Partitions  Made  of  Non- 
Leather  Material. 

(ii)  An  industry  product  made 
throughout,  except  for  hardware,  of 
vinyl  backed  with  split  cowhide  may  be 
described  as: 

Vinyl  Backed  With  Split  Cowhide  (See  also 
disclosure  provision  concerning  use  of 
backing  material  in  paragraph  (d)  of  this 
section). 

(iii)  An  industry  product  made  of  top 
grain  cowhide  except  for  partitions  and 
stay,  which  are  made  of  plastic-coated 
fabric  but  have  the  appearance  of 
leather,  may  be  described  as: 

Top  Grain  Cowhide  With  Partitions  and  Stay 
Made  of  Non-leather  Material;  or 
Top  Grain  Cowhide  With  Partitions  and  Stay 
Made  of  Plastic-Coated  Fabric. 

(2)  Where  a  product  is  made 
principally  of  top  grain  leather  and  its 
only  other  parts  that  appear  to  be  leather 
are  made  of  split  leather,  the  product 
may  be  described  as  made  of  top  grain 
leather  so  long  as  accompanied  by 
adequate  disclosure  of  the  split  leather 
parts.  For  example:  An  industry  product 
made  of  top  grain  cowhide  except  for 
frame  covering,  gussets,  and  partitions 
made  of  split  cowhide  may  be  described 
as: 

Top  Grain  Cowhide  With  Split  Cowhide 
Frame  Covering.  Gussets,  and  Partitions. 

(h)  Ground,  pulverized,  shredded,  or 
bonded  leather.  A  material  in  an 
industry  product  that  contains  ground, 
pulverized,  shredded,  or  bonded  leather 
and  thus  is  not  wholly  the  hide  of  an 
animal  should  not  be  represented, 
directly  or  by  implication,  as  being 
leather.  This  provision  does  not 
preclude  an  accurate  representation  as 
to  the  grotmd,  pulverized,  shredded,  or 
bonded  leather  content  of  the  material. 
However,  if  the  material  appears  to  be 
leather,  it  should  be  accompanied  by 
either: 

(1)  An  adequate  disclosure  as 
described  by  paragraph  (b)  of  this 
section;  or 

(2)  If  the  terms  “ground  leather,’’ 
“pulverized  leather,’’  “shredded 
leather,’’  or  “bonded  leather’’  are  used, 
a  disclosure  of  the  percentage  of  leather 
fibers  and  the  percentage  of  non-leather 
substances  contained  in  the  material. 
For  example:  An  industry  product  made 
of  a  composition  material  consisting  of 
60%  shredded  leather  fibers  may  be 
described  as: 


Bonded  Leather  Containing  60%  Leather 
Fibers  and  40%  Non-leather  Substances. 

(i)  Form  of  disclosures  under  this 
section.  All  disclosures  described  in  this 
section  should  appear  in  the  form  of  a 
stamping  on  the  product,  or  on  a  tag, 
label,  or  card  attached  to  the  product, 
and  should  be  affixed  so  as  to  remain  on 
or  attached  to  the  product  until  received 
by  the  consumer  purchaser.  All  such 
disclosures  should  also  appear  in  all 
advertising  of  such  products 
irrespective  of  the  media  used  whenever 
statements,  representations,  or 
depictions  appear  in  such  advertising 
which,  absent  such  disclosures,  serve  to 
create  a  false  impression  that  the 
products,  or  parts  thereof,  are  of  a 
certain  kind  of  composition.  The 
disclosures  affixed  to  products  and 
made  in  advertising  should  be  of  such 
conspicuousness  and  clarity  as  to  be 
noted  by  purchasers  and  prospective 
purchasers  casually  inspecting  the 
products  or  casually  reading,  or 
listening  to,  such  advertising.  A 
disclosure  necessitated  by  a  particular 
representation  should  be  in  close 
conjimction  with  the  representation. 

§  24.3  Deceptive  practices  as  to  aniiine 
finish,  graining,  embossing  and  processing. 

It  is  unfair  or  deceptive  to 
misrepresent,  directly  or  by  implication: 

(a)  That  any  industry  product  is 
colored,  finished,  or  dyed  with  aniline 
dye;  or 

(b)  That  all  or  part  of  any  product  is 
dyed,  embossed,  grained,  processed, 
finished  or  stitched  in  a  certain  manner. 

§  24.4.  Misuse  of  the  terms  “waterproof,” 
“dustproof,”  “warpproof,”  “scuffproof,” 
“scratchproof,”  "scuff  resistant,”  and 
"scratch  resistant” 

It  is  unfair  or  deceptive  to: 

(a)  Use  the  term  “Waterproof’  to 
describe  all  or  part  of  an  industry 
product  imless  the  designated  product 
or  material  is  impermeable  to  water  and 
moisture. 

(b)  Use  the  term  “Dustproof’  to 
describe  an  industry  product  unless  the 
product  is  so  constructed  that  when  it 
is  closed  dust  cannot  enter  it. 

(c)  Use  the  term  “Warpproof’  to 
describe  all  or  part  of  an  industry 
product  unless  the  designated  product 
or  part  is  such  that  it  cannot  warp. 

(d)  Use  the  term  “Scuffproof,” 
“Scratchproof,”  or  other  terms 
indicating  that  the  product  is  not  subject 
to  wear  in  any  other  respect,  to  describe 
an  industry  product  unless  the  outside 
surface  of  the  product  is  immune  to 
scratches  or  scuff  marks,  or  is  not 
subject  to  wear  as  represented. 

(e)  Use  the  term  “Scuff  Resistant,” 
“Scratch  Resistant,”  or  other  terms 
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indicating  that  the  product  is  resistant 
to  wear  in  any  other  respect,  unless 
there  is  a  basis  for  the  representation 
and  the  outside  surface  of  the  product  - 
is  meaningfully  and  significantly 
resistant  to  scuffing,  scratches,  or  to 
wear  as  represented. 

By  direction  of  the  Commission. 

Donald  S.  Claric, 

Secretary. 

[FR  Doc.  95-23039  Filed  9-15-95;  8:45  am] 
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16CFR  Part  400 

Rule  Ck>nceming  Advertising  and 
Labeling  of  Sle^ng  Bags 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  the  Federal  Trade 
Commission  (“Commission”) 
annotmces  the  commencement  of  a 
rulemaking  proceeding  for  the  trade 
regulation  rule  concerning  Advertising 
and  Labeling  of  Sleeping  Bags 
("Sleeping  Bag  Rule”  or  “Rule”),  16 
CFR  Part  400.  The  proceeding  will 
address  whether  or  not  the  Sleeping  Bag 
Rule  should  be  repealed.  The 
Commission  invites  interested  parties  to 
submit  written  data,  views,  and 
arguments  on  how  the  rule  has  affected 
consumers,  businesses  and  others,  and 
on  whether  there  currently  is  a  need  for 
the  rule.  This  notice  includes  a 
description  of  the  procedures  to  be 
followed,  an  invitation  to  submit 
written  comments,  a  list  of  questions 
and  issues  upon  which  the  Commission 
particularly  desires  comments,  and 
instructions  for  prospective  witnesses 
and  other  interested  persons  who  desire 
to  participate  in  the  proceeding. 

DATES:  Written  comments  must  be 
submitted  on  or  before  October  18, 

1995. 

Notifications  of  interest  must  be 
submitted  on  or  before  October  18, 

1995.  If  interested  parties  request  the 
opportimity  to  present  testimony,  the 
Commission  will  publish  a  notice  in  the 
Federal  Register  stating  the  time  and 
place  at  which  the  hearings  will  be  held 
and  describing  the  procedures  that  will 
be  followed  in  conducting  the  hearings. 
In  addition  to  submitting  a  request  to 
testify,  interested  parties  who  wish  to 
present  testimony  must  submit,  on  or 
before  October  18, 1995,  a  written 
comment  or  statement  that  describes  the 
issues  on  which  the  party  wishes  to 
testify  and  the  nature  of  the  testimony 
to  be  given. 

ADDRESSES:  Written  comments  and 
requests  to  testify  should  be  submitted 


to  Office  of  the  Secretary,  Federal  Trade 
Commission,  Room  H-159,  Sixth  Street 
and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20580,  telephone 
niunber  202-326-2506.  Comments  and 
requests  to  testify  should  be  identified 
as  “16  CFR  Part  400 — Comment — 
Sleeping  Bag  Rule”  and  “16  CFR  Part 
400 — ^Request  to  Testify — Sleeping  Bag 
Rule,”  respectively.  If  possible,  submit 
comments  both  in  writing  and  on  a 
personal  computer  diskette  in  Work 
Perfect  or  other  word  processing  format 
(to  assist  in  processing,  please  identify 
the  format  and  version  used).  Written 
comments  should  be  submitted,  when 
feasible  and  not  biudensome,  in  five 
copies. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  A.  Crowley,  Attorney,  Bureau  of 
Consiuner  Protection,  Division  of 
Service  Industry  Practices,  Room  H- 
200,  Sixth  Street  and  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20580, 
telephone  number  202-326-3280. 

SUPPLEMENTARY  INFORMATION: 

1.  Introduction 

On  May  23, 1995  the  Commission 
published  an  Advance  Notice  of 
Proposed  Rulemaking  (“ANPR”)  seeking 
comment  on  the  proposed  reped  of  the 
Sleeping  Bag  Rule,  60  FR  27240.  In 
accordance  with  mandates  of  section  18 
of  the  Federal  Trade  Commission  Act 
(“FTC  Act”),  15  U.S.C.  57a.  the  ANPR 
was  sent  to  the  Chairman  of  the 
Committee  on  Commerce,  Science,  and 
Transportation,  United  States  Senate 
and  the  Chairman  of  the  Subcommittee 
on  Commerce,  Trade  and  Hazardous 
Materials,  United  States  House  of 
Representatives.  The  ANPR  comment 
period  closed  on  Jime  22, 1995.  The 
Commission  received  no  public 
comments. 

Piirsuant  to  the  FTC  Act,  15  U.S.C. 
41-58,  and  the  Administrative 
Procedure  Act,  5  U.S.C  551-59,  701-06, 
by  this  Notice  of  Proposed  Rulemaking 
(“NPR”)  the  Commission  initiates  a 
proceeding  to  consider  whether  the 
Sloping  Bag  Rule  should  be  repealed  or 
remain  in  effect,  and  solicits  pubUc 
comments.^  The  Commission  is  also 
interested  in  comments  on  whether  the 
Rule  should  be  streamlined  or  otherwise 
amended.  If  the  Commission 
determines,  based  on  the  data,  views 
and  arguments  submitted,  that  the 


'  In  accordance  with  mandates  of  section  18  of 
the  FTC  Act,  15  U.S.C  57a,  the  Commission 
submitted  this  NPR  to  the  Chairman  of  the 
Committee  on  Commerce,  Science,  and 
Transp<»tation,  United  States  Senate  and  the 
Chairman  of  the  Subcommittee  on  Commerce, 
Trade  and  Hazardous  Materials,  United  States 
House  of  Representatives  30  days  prior  to 
publication  of  the  NPR. 
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Commission  should  consider  additional 
alternatives,  it  will  publish  a 
supplemental  notice  of  proposed 
rulemaking  and  will  request  public 
comments  on  those  alternatives. 

The  Commission  is  imdertaking  this 
rulemaking  proceeding  as  part  of  the 
Commission’s  ongoing  program  of 
evaluating  trade  regulation  rules  and 
industry  guides  to  determine  their, 
effectiveness,  impact,  cost  and  need. 

This  proceeding  also  responds  to 
President  Clinton’s  National  Regulatory 
Reinvention  Initiative,  which,  among 
other  things,  urges  agencies  to  eliminate 
obsolete  or  imnecessary  regulations. 

n.  Background  Information 

The  Sleeping  Bag  Rule  regulates  the 
advertising,  labeling  and  marking  of  the 
dimensions  of  sleeping  bags.  The 
Commission  had  foimd  that  the  practice 
of  labeling  sleepmg  bags  by  the 
dimensions  of  ffie  unfinished  material 
used  in  their  construction  (cut  size)  was 
misleading  consumers  about  the  actual 
size  of  the  sleeping  bag.  To  correct  this 
misconception,  the  Commission  in  1963 
promulgated  the  Sleeping  Bag  Rule 
which  provides  that  it  is  an  imfiair 
method  of  competition  and  an  unfair  or 
deceptive  act  or  practice  to  use  the  “cut 
size”  of  the  materials  from  which  a 
sleeping  bag  is  made  to  describe  the  size 
of  a  sleeping  bag  in  advertising,  labeling 
or  markffig  unless: 

(1)  “The  dimensions  of  the  cut  size 
are  accurate  measurements  of  the  yard 
goods  used  in  construction  of  the 
sleeping  bags”;  and 

(2)  “Such  ‘cut  size’  dimensions  are 
accompanied  by  the  words  ‘cut  size’ 
and 

(3)  The  reference  to  “cut  size”  is 
“accompanied  by  a  clear  and 
conspicuous  disdosure  of  the  length 
and  width  of  the  finished  products  and 
by  an  explanation  that  such  dimension 
constitute  the  finished  size”.^ 

The  Commission,  as  part  of  its 
oversight  responsibilities,  reviews  rules 
and  guides  periodically.  These  reviews 
seek  information  about  the  costs  and 
benefits  of  the  Commission’s  rules  and 
guides  and  their  regulatory  and 
economic  impact.  The  information 
obtained  assists  the  Commission  in 
identifying  rules  and  guides  that 
warrant  modification  or  rescission. 
Accordingly,  on  April  19, 1993,  the 
Commission  pubUshed  in  the  Federal 
register  a  request  for  public  comments 
on  its  Trade  Regulation  Rule  on 
Advertising  and  Labeling  as  to  Size  as 


>The  rule  then  gives  an  example  of  propw  size 
marking:  “Finish^  size  33"  x  68'"  cut  size  36"  x 
72".” 
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to  Size  of  Sleeping  Bags,  16  CFR  400 
(“Rule”). 

In  its  Request  for  Comment,  the 
Commission  asked  commenters  to 
address  the  costs  and  benefits  of  the 
rule,  whether  there  was  a  continuing 
need  for  this  regulation,  the  burdens 
placed  on  businesses  subject  to  this 
regulation,  whether  changes  should  be 
made,  any  conflicts  with  other  laws,  and 
whether  changes  in  technology  affected 
the  rule. 

Oniy  one  specific  comment  relating  to 
the  Sleeping  Bag  Rule  was  received, 
which  generally  supported  a 
continuation  of  this  regulation. 

In  addition  to  this  specific  comment, 
one  general  comment,  applicable  to 
several  rules  being  reviewed  was 
received  from  an  advertising  agency 
eissociation.  The  organization 
recommended  rescission  of  the  Sleeping 
Bag  Rule,  because  the  general 
prohibitions  of  the  FTC  Act  covering 
false  and  deceptive  advertising  apply  to 
the  sleeping  bag  industry  and  the  Rule 
creates  unnecessary  administrative  costs 
for  the  government,  industry  members 
and  consumers. 

Commission  staff  also  conducted  an 
informal  inquiry  and  inspected  sleeping 
bags  at  several  national  chain  stores. 

This  inquiry  foimd  no  violations  of  the 
Rule  on  either  the  sleeping  bag 
packaging  materials  or  the  labels  affixed 
to  the  pr^uct  itself.  In  fact,  it  appeared 
fix)m  that  limited  inquiry  that  industry 
products  were  mark^  with  only  the 
finished  size.  Additionally,  the 
Conunission  has  no  record  of  receiving 
any  complaints  regarding  non- 
compliance  with  ffie  rule,  or  of 
initiating  any  law  enforcement  actions 
alleging  violation  of  the  rule’s 
requirements,  60  FR  2724—41.  Finally, 
the  Uniform  Packaging  and  Labeling 
Regulation,  which  has  been  adopted  by 
47  states,  regulates  the  labeling  of 
sleeping  bags,  and  appears  to  provide 
that  these  items  must  be  labeled  vdth 
their  finished  size,  60  FR  27241. 

On  May  23, 1995,  the  Commission 
issued  an  Advance  notice  of  proposed 
rulemaking  (ANPR)  based  on  a  review  of 
the  submissions  received  in  response  to 
the  aforementioned  request  for 
comments.  The  Commission  determined 
that  there  may  no  longer  be  a  need  to 
continue  the  Rule  in  light  of  the 
apparent  changes  in  industry  practices 
and  the  existence  of  laws  in  nearly  all 
of  the  states  that  appear  to  mandate 
point-of-sale  disclosmes  similar  to  those 
reqtiired  by  the  Rule.  No  comments 
were  received  in  response  to  this 
request. 


m.  Rulemaking  Procedures 

The  Commission  finds  that  the  public 
interest  will  be  served  by  using 
expedited  procedxuos  in  this 
proceeding.  First,  there  do  not  appear  to 
be  any  material  issues  of  dispute  fact 
to  resolve  in  determining  whether  to 
repeal  the  rule.  Second,  the  use  of 
expedited  procedures  will  support  the 
Commission’s  goal  of  eliminating 
obsolete  or  unnecessary  regulations 
without  an  undue  expenditure  of 
resources,  while  ensuring  that  the 
public  has  an  opportunity  to  submit 
data,  views  and  arguments  on,  whether 
the  Commission  should  repeal  the  Rule. 

The  Commission,  therefore,  has 
determined,  pursuant  to  16  CFR  1.20,  to 
use  the  procedures  set  forth  in  this 
notice.  'These  procedures  include:  (1) 
Publishing  this  Notice  of  Proposed 
Rulemaking;  (2)  soliciting  written 
comments  on  the  Commission’s 
proposal  to  repeal  the  Rule;  (3)  holding 
an  informal  hearing,  if  requested  by 
interested  parties;  (4)  obtaining  a  final 
recommendation  fi'om  staff  and  (5) 
announcing  final  Commission  action  in 
a  notice  published  in  the  Federal 
Register. 

IV.  Invitation  to  Comment  and 
Questions  for  Comment 

Interested  persons  are  requested  to 
submit  written  data,  views  or  argiunents 
on  any  issue  of  fact,  law  or  policy  they 
believe  may  be  relevant  to  the 
Commission’s  decision  on  whether  to 
repeal  the  Rule.  The  Commission 
requests  that  commenters  provide 
representative  factual  data  in  support  of 
their  comments.  Individual  firms’ 
experience  are  relevant  to  the  extent 
they  typify  industry  experience  in 
general  or  the  experience  of  similar-size 
firms.  Commenters  opposing  the 
proposed  repeal  of  the  Rule  should 
explain  the  reasons  they  believe  the 
Rule  is  still  needed  and,  if  appropriate, 
suggest  specific  alternatives.  Proposals 
for  alternative  requirements  should 
include  reasons  and  data  that  indicatp 
why  the  alternatives  would  better 
protect  consumers  from  imfair  or 
deceptive  acts  or  practices  under  section 
5  of  the  FTC  Act,  15  U.S.C.  45. 

Although  the  Commission  welcomes 
comments  on  any  aspect  of  the 
proposed  repeal  of  the  Rule,  the 
Commission  is  particularly  interested  in 
comments  on  questions  and  issues 
raised  in  this  Notice.  All  written 
comments  should  state  clearly  the 
question  or  issue  that  the  conunenter  is 
addressing. 

Before  taking  final  action,  the 
Commission  will  consider  all  written 
comments  timely  submitted  to  the 


Secretary  of  the  Commission  and 
testimony  given  on  the  record  at  any 
hearings  s^eduled  in  response  to 
requests  to  testify.  Written  comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with  ffie 
Freedom  of  Information  Act,  5  U.S.C. 
552,  and  Commission  regulations,  on 
normal  business  days  between  the  hours 
of  8:30  a.m.  to  5:00  p.m.  at  the  Federal 
Trade  Commission,  Public  Reference 
Room,  Room  H-130,  Federal  Trade 
Commission,  Sixth  Street  and 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20580,  telephone 
number  202-326-2222. 

Questions 

(1)  Do  manufacturers  and  sellers  of 
sleeping  bags  currently  use  “cut  size”  as 
a  means  of  marking  the  size  of  their 
products  for  sale  at  retail  to  customers? 

(2)  Does  the  fact  that  nearly  all  of  the 
states  have  adopted  the  Uniform 
Packaging  and  Labeling  Regulation, 
which  governs  the  labeling  of  sleeping 
bags,  eliminate  or  greatly  lessen  the 
need  for  the  Sleeping  Bag  Rule? 

(3)  Are  there  offier  federal  or  state 
laws  or  regulations,  or  private  industry 
standards  that  eliminate  a  need  for  the 
Rule? 

(4)  What  are  the  benefits  and  costs  of 
the  Rule  to  consumers? 

(5)  What  are  the  benefits  and  the  costs 
of  the  Rule  to  firms  subject  to  the  Rule’s 
requirements? 

(6)  Does  this  Rule  overlap  or  conflict 
with  other  federal,  state,  or  local 
government  laws  or  regulations? 

(7)  Is  there  a  continuing  need  for  the 
Rule  or  should  the  Rule  repealed? 

V.  Requests  for  Public  Hearings 

Because  there  does  not  appear  to  be 
any  dispute  as  to  the  material  facts  or 
issues  raised  by  this  proceeding  and 
because  written  comments  appear 
adequate  to  present  the  views  of  all 
interested  parties,  a  public  hearing  has 
not  been  scheduled.  If  any  person 
would  like  to  present  testimony  at  a 
public  hearing,  he  or  she  should  follow 
the  procedures  set  forth  in  the  DATES 
and  ADDRESSES  sections  of  this  Notice. 

VI.  Preliminary  Regulatory  Analysis 

The  Regulatory  Flexibility  Act 
(“RFA”),  5  U.S.C.  601-11,  requires  an 
analysis  of  the  anticipated  impact  of  the 
proposed  repeal  of  the  Rule  on  small 
businesses.^  The  analysis  must  contain. 


®  Section  22  of  the  FTC  Act,  15  U.S.C.  57b-3,  also 
requires  the  Commission  to  perform  “regulatory 
impact  analyses"  of  a  proposed  rule,  but  only  if  the 
rule  will  have  certain  “significant”  economic  or 
regulatory  effects.  The  Commission  has  determined 
that  a  prelimiriary  regulatory  analysis  is  not 
required  by  section  22  in  this  proceeding  because 
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as  applicable,  a  description  of  the 
reasons  why  action  is  being  considered, 
the  objective  of  and  legal  basis  for  the 
proposed  action,  the  class  and  number 
of  small  entities  aRected,  the  projected 
reporting,  recordkeeping  and  other 
compliance  requirements  being 
proposed,  any  existing  federal  rules 
which  may  duplicate,  overlap  or 
conflict  with  the  proposed  action,  and 
any  significant  alternatives  to  the 
proposed  action  that  accomplish  its 
objectives  and,  at  the  same  time, 
minimize  its  impact  on  small  entities. 

A  description  of  the  reasons  why 
action  is  being  considered  and  the 
objectives  of  the  proposed  repeal  of  the 
Rule  have  been  explained  elsewhere  in 
this  Notice.  Repeal  of  the  Rule  would 
appear  to  have  little  or  no  effect  on  any 
small  business.  The  Commission  is  not 
aware  of  any  existing  federal  laws  or 
regulations  that  would  conflict  with 
repeal  of  the  Rule. 

In  light  of  these  reasons,  the 
Commission  certifies,  pmsuant  to 
section  605  of  RFA,  5  U.S.C.  605,  that 
if  the  Commission  determines  to  repeal 
the  Rule  that  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  To  ensure  that 
no  substantial  economic  impact  is  being 
overlooked,  however,  the  Commission 
requests  comments  on  this  issue.  After 
reviewing  any  comments  received,  the 
Commission  will  determine  whether  it 
is  necessary  to  prepare  a  final  regulatory 
flexibility  analysis. 

Vn.  Paperwork  Reduction  Act 

The  Sleeping  Bag  Rule  does  not 
impose  “information  collection 
requirements”  under  the  Paperwork 
Reduction  Act  ("PRA”),  44  U.S.C.  3501 
et  seq.  The  Rule,  however,  does  contain 
disclosrire  requirements,  which  specify 
that  certain  additional  information  must 
be  given  whenever  the  words  “cut-size” 
are  used  to  describe  the  dimensions  of 
a  sleeping  bag.'*  Accordingly,  repeal  of 
the  Rule  would  eliminate  any  burdens 
on  the  public  imposed  by  these 
disclosure  requirements. 


the  Commission  has  no  reason  to  believe  that 
repealing  the  Rule  will  have  a  "significant” 
economic  or  regulatory  impact,  either  beneficial  or 
detrimental,  upon  persons  subject  to  the  Rule  or 
upon  consumers. 

*  Under  amendments  to  the  P.R.A.  in  the 
Paperwork  Reduction  Act  of  1995  (Pub.  L.  104-13, 
109  SUt.  163,  to  be  codified  at  44  U.S.C  3501-20], 
which  will  become  efiective  on  October  1, 1995, 
these  third-party  disclosures  may  constituted 
“collection  of  {formation”  for  which  0MB 
clearance  must  be  sought. 


Vni.  Additional  Information  for 
Interested  Persons 

A.  Motions  or  Petitions 

Any  motions  or  petitions  in 
connection  with  this  proceeding  must 
be  filed  with  the  Secretary  of  the 
Commission. 

B.  Communications  by  Outside  Parties 
to  Commissioners  or  Their  Advisors 

Pursuant  to  Rule  1.18(c)  of  the 
Commission’s  Rules  of  Practice,  16  CFR 
1.18(c),  communications  with  respect  to 
the  merits  of  this  proceeding  fiom  any 
outside  party  to  any  Commissioner  or 
Commissioner’s  advisor  during  the 
course  of  this  rulemaking  shall  be 
subject  to  the  following  treatment. 
Written  communications,  including 
written  communications  from  members 
of  Congress,  shall  be  forwarded 
promptly  to  the  Secretary  for  placement 
on  the  public  record.  Oral 
communications,  not  including  oral 
commimications  from  members  of 
Congress,  are  permitted  only  when  such 
oral  commimications  are  transcribed 
verbatim  or  summarized  at  the 
discretion  of  the  Commissioner  or 
Commissioner’s  advisor  to  whom  such 
oral  communications  are  made,  and  are 
promptly  placed  on  the  public  record, 
together  with  any  written 
communications  relating  to  such  oral 
commimications.  Memoranda  prepared 
by  a  Commissioner  or  Commissioner’s 
advisor  setting  forth  the  contents  of  any 
oral  commimications  from  members  of 
Congress  shall  be  placed  promptly  on 
the  public  record.  If  the  communication 
with  a  member  of  Congress  is 
transcribed  verbatim  or  summarized,  the 
transcript  or  summary  will  be  placed 
promptly  on  the  public  record. 

List  of  Subjects  in  16  CFR  Part  400 

Advertising,  Trade  practices.  Sleeping 
bags. 

Authority:  15  U.S.C  41-58. 

By  direction  of  the  Commission. 

Donald  S.  Clark, 

Secretary. 

(FR  Doc.  95-23041  Filed  9-15-95;  8:45  am] 
BHXINQ  CODE  STSO-OI-M 


16  CFR  Part  402 

Rule  Concerning  Deception  as  to  Non- 
Prismatic  and  Partially  Prismatic 
Instruments  Being  Prismatic 
Binoculars 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Trade 
Commission  (“(Dommission”) 


announces  the  commencement  of  a 
rulemaking  proceeding  for  the  trade 
regulation  rule  concerning  deception  as 
to  non-prismatic  and  partially  prismatic 
instruments  being  prismatic  binoculars 
(“Binocular  Rule”),  16  CFR  Part  402. 

The  proceeding  will  address  whether  or 
not  the  Binocular  Rule  should  be 
repealed.  The  Commission  invites 
interested  parties  to  submit  written  data, 
views,  and  arguments  on  how  the  Rule 
has  affected  consumers,  businesses  and 
others,  and  on  whether  there  currently 
is  a  need  for  the  Rule.  This  notice 
includes  a  description  of  the  procedures 
tu  be  followed,  an  invitation  to  submit 
written  comments,  a  list  of  questions 
and  issues  upon  which  the  Commission 
particularly  desires  comments,  and 
instructions  for  prospective  witnesses 
and  other  interested  persons  who  desire 
to  participate  in  the  proceeding. 

DATES:  Written  comments  must  be 
submitted  on  or  before  October  18, 

1995. 

Notifications  of  interest  in  testifying 
must  be  submitted  on  or  before  Octolmr 
18, 1995.  If  interested  parties  request  the 
opportunity  to  present  testimony,  the 
Commission  will  publish  a  notice  in  the 
Federal  Register  stating  the  time  and 
place  at  which  the  hearings  will  be  held 
and  describing  the  procedures  that  will 
be  followed  in  conducting  the  hearings. 
In  addition  to  submitting  a  request  to 
testify,  interested  parties  who  wish  to 
present  testimony  must  submit,  on  or 
before  October  18, 1995,  a  written 
comment  or  statement  that  describes  the 
issues  on  which  the  party  wishes  to 
testify  and  the  nature  of  the  testimony 
to  be  given. 

ADDRESSES:  Written  comments  and 
requests  to  testify  should  be  submitted 
to  Office  of  the  Secretary,  Federal  Trade 
Commission,  Room  H-159,  Sixth  Street 
and  Pennsylvania  Avenue  NW., 
Washington,  DC  20580,  telephone 
number  (202)  326-2506.  Comments  and 
requests  to  testify  should  be  identified 
as  “16  CFR  Part  402 — Comment — 
Binocular  Rule”  and  “16  CFR  Part  402 — 
Request  to  Testify — ^Binocular  Rule,” 
respectively.  If  possible,  submit 
comments  both  in  writing  and  on  a 
personal  computer  diskette  in  Word 
Perfect  or  other  word  processing  format 
(to  assist  in  processing,  please  identify 
the  format  and  version  used).  Written 
comments  should  be  submitted,  when 
feasible  and  not  burdensome,  in  five 
copies. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phillip  Priesman,  Attorney,  Bureau  of 
Consumer  Protection,  Division  of 
Advertising  Practices,  Sixth  Street  and 
Pennsylvania  Avenue  NW.,  Washington, 
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DC  20580,  telephone  number  (202)  326- 
2484. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

On  May  23, 1995  the  Commission 
published  an  Advance  Notice  of 
Proposed  Rulemaking  (“ANPR”)  seeking 
comment  on  the  proposed  repeal  of  the 
Binocular  Rule,  60  FR  27240.  In 
accordance  with  mandates  of  section  18 
of  the  Federal  Trade  Commission  Act 
(“FTC  Act”),  15  U.S.C.  57a.  the  ANPR 
was  sent  to  the  Chairman  of  the 
Committee  on  Commerce,  Science,  and 
Transportation,  United  States  Senate 
and  the  Chairman  of  the  Subcommittee 
on  Commerce,  Trade  and  Hazardous 
Materials,  United  States  House  of 
representatives.  The  ANPR  comment 
period  closed  on  June  22, 1995.  The 
Commission  received  one  public 
comment. 

Pursuant  to  the  FTC  Act,  15  U.S.C. 
41-58,  and  the  Administrative 
Procedure  Act,  5  U.S.C.  551-59,  701-06, 
by  this  Notice  of  Proposed  Rulemaking 
(“NPR”)  the  Commission  initiates  a 
proceeding  to  consider  whether  the 
Binocular  Rule  should  be  repealed  or 
remain  in  effect,  and  solicits  pubUc 
comments.^  The  Commission  is  also 
interested  in  comments  on  whether  the 
Rule  should  be  streamlined  or  otherwise 
amended.  If  the  Commission 
determines,  based  on  the  data,  views 
and  arguments  submitted,  that  the 
Commission  should  consider  additional 
alternatives,  it  will  publish  a 
supplemental  notice  of  proposed 
rulemaking  and  will  request  public 
comments  on  those  alternatives. 

The  Commission  is  undertaking  this 
rulemaking  proceeding  as  part  of  the 
Commission’s  ongoing  program  of 
evaluating  trade  regulation  rules  and 
industry  guides  to  determine  their 
effectiveness,  impact,  cost  and  need. 

This  proceeding  also  responds  to 
President  Clinton’s  National  Regulatory 
Reinvention  Initiative,  which,  among 
other  things,  urges  agencies  to  eliminate 
obsolete  or  unnecessary  regulations. 

II.  Background  Information 

The  Binocular  Rule  was  published  m 
final  form  in  the  Federal  Register  on 
Jime  5, 1964,  and  became  effective  on 
December  2, 1964.  The  Rule  requires  a 
clear  and  conspicuous  disclosure  on  any 


'  In  accordance  with  mandates  of  section  18  of 
the  FTC  Act,  15  U.S.C.  57a,  the  Commission 
submitted  this  NPR  to  the  Chairman  of  the 
Committee  on  Commerce,  Science,  and 
Transportation,  United  States  Senate  and  the 
Chairman  of  the  Subcommittee  on  Commerce, 
Trade  and  Hazardous  Materials,  United  States 
House  of  Representatives,  30  days  prior  to 
publication  of  the  NPR. 


advertising  or  packaging  for  non- 
prismatic  or  partially  prismatic 
binoculars  that  the  instruments  are  not 
fully  prismatic.  Fully  prismatic 
binoculars  rely  on  a  prism  within  the 
instrument  to  reverse  the  visual  image 
entering  the  lens  so  that  it  appears  right- 
side  up  to  the  user.  Other  binoculars 
rely  partially  or  entirely  on  mirrors  to 
reverse  the  visual  image.  When  the  rule 
was  promulgated,  the  Commission  was 
concerned  that  consumers  could  be 
misled  into  believing  that  non-prismatic 
binoculars  were  in  fact  prismatic,  absent 
such  a  disclosure. 

To  prevent  consumer  deception,  the 
rule  proscribed  the  use  of  the  term 
“binocular”  to  describe  anything  other 
than  a  fully  prismatic  instrument, 
imless  the  term  was  modified  to 
indicate  the  true  nature  of  the  item. 
Under  the  Rule,  non-prismatic 
instruments  could  be  identified  as 
binoculars  only  if  they  incorporated  a 
descriptive  term  such  as  “binocular- 
nonprismatic,”  “binocular-mirror 
prismatic,”  or  “binocular-nonprismatic 
mirror.” 

Following  publication  of  the  ANPR, 
the  Commission  received  one  public 
comment  regarding  the  Binocular  Rule. 
The  comment,  from  an  importer  and 
manufacturing  company,  suggested  that 
there  may  be  a  continuing  need  for  the 
Rule  because  held  glasses  and  opera 
glasses,  both  of  which  are  non- 
prismatic,  are  still  advertised  and  sold 
today.  The  comment  acknowledged, 
however,  that  present-day  binoculars 
are  fully  prismatic,  while  the  non- 
prismatic  instruments  are  identified  as 
either  field  glasses  or  opera  glasses 
rather  than  binoculars.  Thus,  since  it 
appears  that  all  instruments  sold  as 
binoculars  eire  prismatic,  the 
Commission  believes  that  the  Binocular 
Rule  may  no  longer  be  needed.  Repeal 
of  the  Rule  will  also  further  the 
objectives  of  reducing  obsolete 
government  regulation. 

in.  Rulemaking  Procedures 

The  Commission  finds  that  the  public 
interest  will  be  served  by  using 
expedited  procedures  in  this 
proceeding.  First*  there  do  not  appear  to 
be  any  material  issues  of  disputed  fact 
to  resolve  in  determining  whether  to 
repeal  the  Rule.  Second,  the  use  of 
expedited  procedures  will  support  the 
Commission’s  goal  of  eliminating 
obsolete  or  unnecessary  regulations 
without  an  vmdue  expenditure  of 
resources,  while  ensuring  that  the 
public  has  an  opportunity  to  submit 
data,  views  and  arguments  on  whether 
the  Commission  should  repeal  the  Rule. 

The  Commission,  therefore,  has 
determined,  pursuant  to  16  CFR  1.20,  to 


use  the  procedmres  set  forth  in  this 
notice.  These  procedures  include:  (1) 
publishing  this  Notice  of  Proposed 
Rulemaking;  (2)  soliciting  written 
comments  on  the  Commission’s 
proposal  to  repeal  the  Rule;  (3)  holding 
an  informal  hearing,  if  requested  by 
interested  parties;  (4)  obtaining  a  final 
recommendation  firom  staff;  and  (5) 
annoimcing  final  Commission  action  in 
a  notice  published  in  the  Federal 
Register. 

IV.  Invitation  To  Comment  and 
Questions  for  Comment 

Interested  persons  are  requested  to 
submit  written  data,  views  or  arguments 
on  any  issue  of  fact,  law  or  policy  they 
believe  may  be  relevant  to  the 
Commission’s  decision  on  whether  to 
repeal  the  Rule.  The  Commission 
requests  that  commenters  provide 
representative  factual  data  in  support  of 
their  comments.  Individual  firms’ 
experiences  are  relevant  to  the  extent 
they  typify  industry  experience  in 
general  or  the  experience  of  similar¬ 
sized  firms.  Commenters  opposing  the 
proposed  repeal  of  the  Rule  should 
explain  the  reasons  they  believe  the 
Rule  is  still  needed  and,  if  appropriate, 
suggest  specific  alternatives.  Proposals 
for  alternative  requirements  should 
include  reasons  and  data  that  indicate 
why  the  alternatives  would  better 
protect  consumers  from  imfair  or 
deceptive  acts  or  practices  under  section 
5  of  the  FTC  Act,  15  U.S.C.  45. 

Although  the  Commission  welcomes 
comments  on  any  aspect  of  the  1' 

proposed  repeal  of  the  Rule,  the 
Commission  is  particularly  interested  in 
comments  on  questions  and  issues 
raised  in  this  Notice.  All  written 
comments  should  state  clearly  the 
question  or  issue  that  the  commenter  is 
addressing. 

Before  taking  final  action,  the 
Commission  will  consider  all  written 
comments  timely  submitted  to  the 
Secretary  of  the  Commission  and 
testimony  given  on  the  record  at  any 
hearings  scheduled  in  response  to 
requests  to  testify.  Written  comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with  ffie 
Freedom  of  Information  Act,  5  U.S.C. 
552,  and  Commission  regulations,  on 
normal  business  days  between  the  hours 
of  8:30  a.m.  to  5:00  p.m.  at  the  Federal 
Trade  Commission,  Public  Reference 
Room,  Room  H-130,  Federal  Trade 
Commission,  Sixth  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580,  telephone 
number  (202)  326-2222. 


Federal  Register  /  Vol.  60,  No.  180  /  Monday,  September  18,  1995  /  Proposed  Rules 


48067 


Questions 

(1)  Is  any  manufacturer  currently 
manufacturing  non-prismatic  or 
partially-prismatic  binoculars? 

(2)  Is  any  individual  or  business 
entity  currently  marketing  non- 
prismatic  or  partially-prismatic 
binoculars? 

(3)  Do  any  retail  stores  or  suppliers 
still  maintain  stocks  of  non-prismatic  or 
partially-prismatic  binoculars? 

(4)  Is  any  manufacturer  or  marketer 
identifying  non-prismatic  field  glasses 
or  opera  glasses  as  binoculars? 

(5)  Has  technology  changed  so  that 
the  Rule  is  no  longer  needed? 

(6)  Are  there  any  other  federal  or  state 
laws  or  regulations,  or  private  industry 
standards,  that  eliminate  the  need  for 
the  Rule? 

(7)  What  are  the  benefits  and  costs  of 
the  rule  to  consumers? 

(8)  What  are  the  benefits  and  costs  of 
the  Rule  to  firms  Subject  to  the  Rule’s 
requirements? 

(9)  Should  the  Rule  be  kept  in  effect 
or  should  it  be  repealed? 

V.  Requests  for  Public  Hearings 

Because  there  does  not  appear  to  be 
any  dispute  as  to  the  materi^  facts  or 
issues  raised  by  this  proceeding  and 
because  written  comments  appear 
adequate  to  present  the  views  of  all 
interested  parties,  a  public  hearing  has 
not  been  s^eduled.  If  any  person 
would  like  to  present  testimony  at  a 
public  hearing,  he  or  she  should  follow 
the  procedures  set  forth  in  the  DATES 
and  ADDRESSES  section  of  this  notice. 

VI.  Preliminary  Regulatory  Anal3rsi8 

The  Regulatory  Flexibility  Act 
(“FRA”)  5  U.S.C.  601-11,  requures  an 
analysis  of  the  anticipated  impact  of  the 
proposed  repeal  of  the  Rule  on  small 
business.^  llie  analysis  must  contain,  as 
applicable,  a  description  of  the  reasons 
why  action  is  being  considered,  the 
objectives  of  and  legal  basis  for  the 
proposed  action,  the  class  and  number 
of  small  entities  affected,  the  projected 
reporting,  recordkeeping  and  other 
compliance  requirements  being 
proposed,  any  existing  federal  niles 
which  may  duplicate,  overlap  or 
conflict  with  the  proposed  action,  and 
any  significant  alternatives  to  the 


*  Section  22  of  the  FTC  Act,  IS  U.S.C.  57b-3,  also 
requires  the  Commission  to  perform  “regulatory 
impact  analyses”  of  a  proposed  rule,  but  only  if  the 
rule  will  have  certain  “signiHcant”  economic  or 
regulatory  effects.  The  Commission  has  determined 
that  a  preliminary  regulatory  analysis  is  not 
requirkl  by  section  22  in  this  proceeding  because 
the  Conunission  has  no  reason  to  believe  that 
repealing  the  Rule  wUl  have  a  "significant’ 
economic  or  regulatory  impact,  either  beneficial  or 
detrimental,  upon  persons  subject  to  the  Rule  or 
upon  consumers. 


proposed  action,  any  significant 
alternatives  to  the  proposed  action  that 
accomplish  its  objectives  and,  at  the 
same  time,  minimize  its  impact  on  small 
entities. 

A  description  of  the  reasons  why 
action  is  being  considered  and  the 
objectives  of  the  proposed  repeal  of  the 
Rule  have  been  explained  elsewhere  in 
this  Notice.  Repeal  of  the  Rule  would 
appear  to  have  little  or  no  effect  on  any 
small  business.  The  Commission  is  not 
aware  of  any  existing  federal  laws  or 
regulations  that  wovdd  conflict  with 
repeal  of  the  Rvile. 

In  light  of  these  reasons,  the 
Commission  certifies,  pursuant  to 
section  605  of  RFA,  5  U.S.C.  605,  that 
if  the  Commission  determines  to  repeal 
the  Rule  that  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  To  ensure  that 
no  substantial  economic  impact  is  being 
overlooked,  however,  the  Commission 
requests  comments  on  this  issue.  After 
reviewing  any  comments  received,  the 
Commission  will  determine  whether  it 
is  necessary  to  prepare  a  fined  regulatory 
flexibility  analysis. 

Vn.  Paperwork  Reduction  Act 

The  Binocular  Rule  does  not  impose 
“information  collection  requirements” 
imder  the  Paperwork  Reduction  Act 
(“PRA”),  44  U.S.C.  3501  etseq.  The 
Rule,  however,  does  contain  a 
disclosure  requirement,  which  calls  for 
a  clear  and  conspicuous  disclosure  on 
any  advertising  or  packaging  for  non- 
prismatic  or  partially  prismatic 
binoculars  that  the  instruments  are  not 
fully  prismatic.3  Accordingly,  repeal  of 
the  Rule  would  eliminate  any  burdens 
on  the  public  imposed  by  those 
disclosure  requirements. 

Vni.  Additional  Information  for 
Interested  Persons 

A.  Motions  or  Petitions 

Any  motions  or  petitions  in 
connection  with  this  proceeding  must 
be  filed  with  the  Secretary  of  the 
Commission. 

B.  Conununications  by  Outside  Parties 
to  Commissioners  or  Their  Advisors 

Pursuant  to  Rule  1.18(c)  of  the 
Commission’s  Rules  of  ^ctice,  16  CFR 
1.18(c),  communications  with  respect  to 
the  merits  of  this  proceeding  from  any 
outside  party  to  any  Commissioner  or 
Commissioner’s  advisor  during  the 


>  Under  amendments  to  the  PRA  in  the 
Paperwork  Reduction  Act  of  1995  (Pub.  L.  104-13, 
109  Stat  163,  to  be  codified  at  44  U.S.C.  3501-20), 
which  will  become  effective  on  October  1, 1995, 
these  third-party  disclosures  may  constitute  a 
“collection  of  information”  for  which  0MB 
Clearance  must  be  sought 


course  of  this  rulemaking  shall  be 
subject  to  the  following  treatment. 
Written  communications,  including 
written  communications  from  members 
of  Congress,  shall  be  forwarded 
promptly  to  the  Secretary  for  placement 
on  the  public  record.  Ord 
communications,  not  including  oral 
communications  from  members  of 
Congress,  are  permitted  only  when  such 
oral  communications  are  transcribed 
verbatim  or  summarized  at  the 
discretion  of  the  Commissioner  or 
Commissioner’s  advisor  to  whom  such 
oral  communications  are  made,  and  are 
promptly  placed  on  the  public  record, 
together  with  any  written 
communications  relating  to  such  oral 
communications.  Memoranda  prepared 
by  a  Commissioner  or  (Commissioner’s 
advisor  setting  forth  the  contents  of  any 
oral  communications  finm  members  of 
Congress  shall  be  placed  promptly  on 
the  public  record.  If  the  communication 
with  a  member  of  Congress  is 
transcribed  verbatim  or  summarized,  the 
transcript  or  summary  will  be  placed 
promptly  on  the  pubUc  record. 

List  of  Subjects  in  16  CFR  Part  402 

Binoculars,  Trade  practices. 

Authority:  15  U.S.C.  41-58. 

.  By  direction  of  the  Commission. 

Donald  S.  Qaik, 

Secretary. 

(FR  Doc.  95-23046  Filed  9-15-95;  8:45  am] 
BILUNQ  COOE  67SO-01-M 


16  CFR  Part  404 

Rule  Concerning  Deceptive 
Advertising  and  Labeling  as  to  Size  of 
Tablecloths  and  Related  Products 

agency:  Federal  'Trade  (Commission. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  'The  Federal  Trade 
Commission  (“Commission”) 
announces  the  commencement  of  a 
rulemaking  proceeding  for  the  trade 
regulation  rule  concerning  Deceptive 
Advertising  and  Labeling  as  to  Size  of 
Tablecloths  and  Related  Products 
(“Tablecloth  Rule”  or  “Rule”),  16  CFR 
Part  404.  'The  proceeding  will  address 
whether  or  not  the  Tabl^oth  Rule 
should  be  repealed.  The  Commission 
invites  interested  parties  to  submit 
written  data,  views,  and  arguments  on 
how  the  Riile  has  affected  consiuners, 
businesses  and  others,  and  on  whether 
there  currently  is  a  need  for  the  Rule. 
'This  notice  includes  a  description  of  the 
procedures  to  be  followed,  an  invitation 
to  submit  written  comments,  a  list  of 
questions  and  issues  upon  which  the 
^mmission  particularly  desires 
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comments,  and  instructions  for 
prospective  witnesses  and  other 
interested  persons  who  desire  to 
participate  in  the  proceeding. 

DATES:  Written  comments  must  be 
submitted  on  or  before  October  18, 

1995. 

Notifications  of  interest  in  testifying 
miist  be  submitted  on  or  before  October 
18, 1995.  If  interested  parties  request  the 
opportimity  to  present  testimony,  the 
Commission  will  publish  a  notice  in  the 
Federal  Register  stating  the  time  and 
place  at  which  the  hearings  will  be  held 
and  describing  the  procedures  that  will 
be  followed  in  conducting  the  hearings. 

In  addition  to  submitting  a  request  to 
testify,  interested  parties  who  wish  to 
present  testimony  must  submit,  on  or 
before  October  18, 1995,  a  written 
comment  or  statement  that  describes  the 
issues  on  which  the  party  wishes  to 
testify  and  the  natmre  of  the  testimony 
to  be  given. 

ADDRESSES:  Written  comments  and 
requests  to  testify  should  be  submitted 
to  Office  of  the  Secretary,  Federal  Trade 
Commission,  Room  H-159,  Sixth  Street 
and  Peimsylvania  Avenue,  N.W., 
Washington,  DC  20580,  telephone 
number  202-326-2506.  Comments  and 
requests  to  testify  should  be  identified 
as  “16  CFR  Part  404 — Comment — 
Tablecloth  Rule”  and  “16  CFR  Part 
404 — ^Request  to  Testify — ^Tablecloth 
Rule,”  respectively.  If  possible,  submit 
comments  both  in  writing  and  on  a 
personal  computer  diskette  in  Word 
Perfect  or  other  word  processing  format 
(to  assist  in  processing,  please  identify 
the  format  and  version  used).  Written 
comments  should  be  submitted,  when 
feasible  and  not  burdensome,  in  five 
copies. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  A.  Crowley,  Attorney,  Bureau  of 
Consumer  Protection,  Division  of 
Service  Industry  Practices,  Room  H- 
200,  Sixth  Strwt  and  Pennsylvania 
Avenue,  N.W.,  Washington,  DC  20580, 
telephone  number  202-326-3280. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

On  May  23, 1995  the  Commission 
pubhshed  an  Advance  Notice  of 
Proposed  Rulemaking  (“ANPR”)  seeking 
comment  on  the  proposed  repeal  of  the 
Tablecloth  Rule,  60  FR  27242.  In 
accordance  with  mandates  of  section  18 
of  the  Federal  Trade  Commission  Act 
(“FTC  Act”),  15  U.S.C.  47a,  the  ANPR 
was  sent  to  the  Chairman  of  the 
Committee  on  Commerce,  Science,  and 
Transportation,  United  States  Senate 
and  the  Chairman  of  the  Subcommittee 
on  Commerce,  Trade  and  Hazardous 
Materials,  United  States  House  of 


Representatives.  The  ANPR  comment 
period  closed  on  Jime  22, 1995.  The 
Commission  received  no  public 
comments. 

Pursuant  to  the  FTC  Act,  15  U.S.C. 
41-58,  and  the  Administrative 
Procedure  Act,  5  U.S.C.  551-59,  701-06, 
by  this  Notice  of  Proposed  Rulemaking 
(“NPR”)  the  Commission  initiates  a  , 
proceeding  to  consider  whether  the 
Tablecloth  Rule  should  be  repealed  or 
remain  in  efiect,  and  solicits  public 
comments.^  The  Commission  is  also 
interested  in  comments  on  whether  the 
Rule  should  be  streamlined  or  otherwise 
amended.  If  the  Commission 
determines,  based  on  the  data,views  and 
arguments  submitted,  that  the 
Commission  should  consider  additional 
alternatives,  it  will  publish  a 
supplemental  notice  of  proposed 
rulemaking  and  will  request  public 
comments  on  those  alternatives. 

The  Commission  is  undertaking  this 
rulemaking  proceeding  as  part  of  the 
Commission’s  ongoing  program  of 
evaluating  trade  regulation  rules  and 
industry  guides  to  determine  their 
efiectiveness,  impact,  cost  and  need. 
This  proceeding  also  responds  to 
President  Clinton’s  National  Regulatory 
Reinvention  Initiative,  which,  among 
other  things,  urges  agencies  to  eliminate 
obsolete  or  imnecessary  regulations. 

n.  Background  Information 

The  Tablecloth  Rule  regulates  the 
advertising,  labeling  and  marking  of  the 
dimensions  of  tablecloths  and  related 
products.  The  Commission  had  fovmd 
that  the  practice  of  labeling  tablecloths 
and  related  products  by  the  dimensions 
of  the  'jnfinished  material  used  in  their 
construction  (cut  size)  was  misleading 
consumers  about  the  actual  size  of 
tablecloths  and  related  products.  To 
correct  this  misconception,  the 
Commission  in  1964  promulgated  the 
Tablecloth  Rule  which  provides  that  it 
is  an  unfair  method  of  competition  and 
an  unfair  and  deceptive  act  or  practice 
to  use  the  “cut  size”  of  the  materials 
from  which  a  tablecloth  or  related 
product  is  made  to  describe  the  size  of 
a  tablecloth  or  related  product  imless: 

(a)  “Such  ‘cut  size’  dimensions  are 
accompanied  by  the  words  ‘cut  size’ 
and 

(b)  “The  ‘cut  size’  is  accompanied  by 
a  clear  and  conspicuous  disclosure  of 

'  In  accordance  with  mandates  of  section  18  of 
the  FTC  Act,  15  U.S.C.  57a,  the  Conunission 
sulnnitted  this  NPR  to  the  Chairman  of  the 
Committee  on  Commerce,  Science,  and 
Transportation,  United  States  Senate  and  the 
Chairman  of  the  Subcommittee  on  Conunerce, 
Trade  and  Hazardous  Materials,  United  States 
House  of  Representatives  30  days  prior  to 
publication  of  the  NPR. 


the  dimensions  of  the  finished  products 
and  by  an  explanation  that  such 
dimensions  constitute  the  finished 
size”.2 

The  Commission,  as  part  of  its 
oversight  responsibilities,  reviews  rules 
and  guides  periodically.  These  reviews 
seek  information  about  the  costs  and 
benefits  of  the  Commission’s  rules  and 
guides  and  their  regulatory  and 
economic  impact.  The  information 
obtained  assists  the  Commission  in 
identifying  rules  and  guides  that 
warrant  modification  or  rescission. 
Accordingly  on  April  19, 1993,  the 
Commission  published  in  the  Federal 
Register  a  request  for  public  comments 
on  its  Trade  Regulation  Rule  on 
Deceptive  Advertising  and  labeling  as  to 
Size  of  Tablecloths  and  Related 
Products,  16  CFR  404  (“Rule”). 

In  its  Request  for  Comment,  the 
Commission  asked  commenters  to 
address  the  costs  and  benefits  of  the 
rule,  whether  there  was  a  continuing 
need  for  this  regulation,  the  burdens 
placed  on  businesses  subject  to  this 
regulation,  whether  changes  should  be 
made,  any  conflicts  with  other  laws  and 
whether  changes  in  technology  affected 
the  rule. 

Only  one  specific  comment  relating  to 
the  Tablecloth  Rule  was  received,  which 
generally  supported  a  continuation  of 
this  reeulation. 

In  aadition  to  this  specific  comment, 
one  general  comment,  applicable  to 
several  rules  being  reviewed  was 
received  from  an  advertising  agency 
association.  This  organization 
recommended  rescission  of  the 
Tablecloth  Rule,  because  the  general 
prohibitions  of  the  FTC  Act  covering 
false  and  deceptive  advertising  apply  to 
the  tablecloth  and  related  products 
industry  and  the  Rule  creates 
uimecessary  administrative  costs  for  the 
government,  industry  members  and 
consmners. 

Commission  staff  also  engaged  in  an 
informal  review  of  industry  practices  by 
examining  the  marking  of  dimensions 
on  tablecloths  and  other  items  subject  to 
the  rule  available  for  retail  sale  at 
several  national  chain  stores.  This 
informal  review  revealed  no  instances  of 
rule  violations.  In  fact,  it  appeared  from 
that  limited  review  that  industry 
products  were  marked  with  only  the 
finished  size.  Additionally,  the 
Commission  has  no  record  of  receiving 
any  complaint  regarding  non- 
compliance  with  the  rule  or  of  initiating 
any  law  enforcement  actions  alleging 
violations  of  the  rule’s  requirements,  60 

2  The  rule  then  gives  an  example  of  proper  size 
marking:  “Finish^  size  50"  x  68";  Cut  size  52"  x 
70".” 
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IFR  27242.  Finally,  the  Uniform 

Packaging  and  Ladling  Regulation, 
which  has  been  adopt^  by  47  states, 
regulates  the  labeling  of  tablecloths  and 
related  products,  and  appears  to  provide 
that  these  items  must  he  labeled  with 
their  finished  size,  60  FR  27242. 

On  May  23, 1995,  the  Commission 
issued  an  Advance  Notice  of  Proposed 
Rulemaking  (ANPR)  based  on  a  review 
of  the  submissions  received  in  response 
to  the  aforementioned  request  for 
comments.  The  Commission  determined 
that  there  may  no  longer  be  a  need  to 
continue  the  Rule  in  light  of  the 
apparent  changes  in  industry  practices 
and  the  existence  of  laws  in  nearly  all 
of  the  states  that  appear  to  mandate 
point-of-sale  disclosures  similar  to  those 
required  by  the  Rule.  No  comments 
were  received  in  response  to  this 
request. 

m.  Rulemaking  Procedures 

The  Commission  finds  that  the  public 
interest  will  be  served  by  using 
expedited  procediues  in  this 
proceeding.  First,  there  do  not  appear  to 
be  any  material  issues  of  disputed  fact 
to  resolve  in  determining  whether  to 
repeal  the  Rule.  Second,  the  use  of 
expedited  procediuas  will  support  the 
Commission’s  goal  of  eliminating 
obsolete  or  unnecessary  regulations 
without  an  vmdue  expenditure  of 
resources,  while  ensuring  that  the 
public  has  an  opportimity  to  submit 
data,  views  and  argvunents  on  whether 
the  Commission  should  r^eal  the  Rule. 

The  Commission,  therefore,  has 
determined,  piirsuant  to  16  Ck'R  1.20,  to 
use  the  procedures  set  forth  in  this 
notice.  These  procedures  include:  (1) 
Publishing  this  Notice  of  Proposed 
Rulemaking;  (2)  soliciting  written 
comments  on  the  Commission’s 
proposal  to  repeal  the  Rule;  (3)  holding 
an  informal  hearing,  if  requested  by 
interested  parties;  (4)  obtaining  a  final 
recommendation  firom  staff  and  (5) 
announcing  final  Commission  action  in 
a  notice  published  in  the  Federal 
Register. 

IV.  Invitation  to  Comment  and 
Questions  for  Comment 

Interested  persons  are  requested  to 
submit  written  data,  views  or  arguments 
on  any  issue  of  fact,  law  or  policy  they 
believe  may  be  relevant  to  the 
Commission’s  decision  on  whether  to 
repeal  the  Rule.  The  Commission 
requests  that  commenters  provide 
representative  factual  data  in  support  of 
their  comments.  Individual  firms’ 
experiences  are  relevant  to  the  extent 
they  typify  industry  experience  in 
general  or  the  experience  of  similar- 
sized  firms.  Commenters  opposing  the 


proposed  repeal  of  the  Rule  should 
explain  the  reasons  they  believe  the 
Rule  is  still  needed  and,  if  appropriate, 
suggest  specific  alternatives.  Proposals 
for  alternative  requirements  should 
include  reasons  and  data  that  indicate 
why  the  alternatives  would  better 
protect  consumers  from  unfair  or 
deceptive  acts  or  practices  under  section 
5  of  the  FTC  Act,  15  U.S.C.  45. 

Although  the  Q)mmission  welcomes 
comments  on  any  aspect  of  the 
proposed  repeal  of  the  Rule,  the 
Commission  is  particularly  interested  in 
comments  on  questions  and  issues 
raised  in  this  Notice.  All  written 
comments  should  state  clearly  the 
question  or  issue  that  the  commenter  is 
addressing. 

Before  taking  final  action,  the 
Commission  will  consider  all  written 
comments  timely  submitted  to  the 
Secretary  of  the  Commission  and 
testimony  given  on  the  record  at  any 
hearings  scheduled  in  response  to 
requests  to  testify.  Written  comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with  &e 
Freedom  of  Information  Act,  5  U.S.C. 
552,  and  Commission  regulations,  on 
normal  business  days  between  the  hours 
of  8:30  a.m.  to  5:00  p.m.  at  the  Federal 
Trade  Commission,  Public  Reference 
Room,  Room  H-130,  Federal  Trade 
Commission,  Sixth  Street  and 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20580,  telephone 
number  202-326-2222. 

Questions 

(1)  Do  manufacturers  and  sellers  of 
tablecloths  currently  use  “cut  size’’  as  a 
means  of  marking  the  size  of  their 
products  for  sale  at  retail  to  customers? 

(2)  Does  the  fact  that  nearly  all  of  the 
states  have  adopted  the  Uniform 
Packaging  and  Labeling  Regulation, 
which  governs  the  labeling  of 
tablecloths,  eliminate  or  greatly  lessen 
the  need  for  the  Tablecloth  Rule? 

(3)  Are  there  other  federal  or  state 
laws  or  regulations,  or  private  industry 
standards  that  eliminate  a  need  for  the 
Rule? 

(4)  What  are  the  benefits  and  the  costs 
of  the  Rule  to  consiuners? 

(5)  What  are  the  benefits  and  the  costs 
of  the  Rule  to  firms  subject  to  the  Rule’s 
requirements? 

(6)  Does  this  Rule  overlap  or  conflict 
with  other  federal,  state,  or  local 
government  laws  or  regulations? 

(7)  Is  there  a  continuing  need  for  the 
Rule  or  should  the  Rule  ^  repealed? 

V.  Requests  for  Public  Hearings 

Because  there  does  not  appear  to  be 
any  dispute  as  to  the  material  facts  or 
issues  raised  by  this  proceeding  and 


. .  .  -  .  .  .  I 

because  written  comments  appear 
adequate  to  present  the  views  of  all 
interested  parties,  a  public  hearing  has 
not  been  scheduled.  If  any  person 
would  like  to  present  testimony  at  a 
public  hearing,  he  or  she  should  follow 
the  procedures  set  forth  in  the  DATES 
and  ADDRESSES  sections  of  this  Notice. 

VI.  Preliminary  Regulatory  Analysis 

The  Regulatory  Flexibility  Act 
(“RFA”),  5  U.S.C.  601-11,  requires  an 
analysis  of  the  anticipated  impact  of  the 
proposed  repeal  of  the  Rule  on  small 
businesses.^  The  analysis  must  contain, 
as  appUcable,  a  description  of  the 
reasons  why  action  is  being  considered, 
the  objectives  of  and  legal  basis  for  the 
proposed  action,  the  class  and  number 
of  small  entities  affected,  the  projected 
reporting,  recordkeeping  and  other 
compliance  reqmrements  being 
proposed,  any  existing  federal  rules 
which  may  duplicate,  overlap  or 
conflict  with  the  proposed  action,  and 
any  significant  alternatives  to  the 
propo^  action  that  accomplish  its 
objectives  and,  at  the  same  time, 
minimize  its  impact  on  small  entities. 

A  description  of  the  reasons  why 
action  is  being  considered  and  the 
objectives  of  the  proposed  repeal  of  the 
Rule  have  been  explained  elsewhere  in 
this  Notice.  Repeal  of  the  Rule  would 
appear  to  have  little  or  no  effect  on  any 
small  biisiness.  The  Commission  is  not 
aware  of  any  existing  federal  laws  or 
regulations  that  would  conflict  with 
repeal  of  the  Rule. 

In  light  of  these  reasons,  the 
Commission  certifies,  pursuant  to 
section  605  of  RFA,  5  U.S.C.  605,  that 
if  the  Commission  determines  to  re])eal 
the  Rule  that  action  will  not  have  a 
significant  impact  on  a  substantial 
munber  of  small  entities.  To  ensure  that 
no  substantial  economic  impact  is  being 
overlooked,  however,  the  Commission 
requests  comments  on  this  issue.  After 
reviewing  any  comments  received,  the 
Commission  will  determine  whether  it 
is  necessary  to  prepare  a  final  regulatory 
flexibility  analysis. 

Vn.  Paperwork  Reduction  Act 

The  Tablecloth  Rule  does  not  impose 
“information  collection  requirements’’ 
under  the  Paperwork  Reduction  Act 


a  Section  22  of  the  FTC  Act.  15  U.S.C  57b-3.  also 
requires  the  Commission  to  perform  “regulatory 
impact  analyses’*  of  a  proposed  rule,  but  only  if  the 
rule  will  have  certain  “significant”  economic  or 
regulatory  e%cts.  The  Conunission  has  determined 
that  a  preliminary  regulatory  analysis  is  not 
required  by  section  22  in  this  proceeding  because 
the  Commission  has  no  reason  to  believe  that 
repealing  the  Rule  will  have  a  “significant” 
economic  or  regulatory  impact,  either  beneficial  or 
detrimental,  upon  persons  subject  to  the  Rule  or 
upon  consumers. 
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(“PRA”).  44  U.S.C.  3501  et  seq.  The 
Rule,  however,  does  contain  disclosure 
requirements,  which  specify  that  certain 
additional  information  must  be  given 
whenever  the  words  “cut  size”  are  used 
to  describe  the  dimensions  of  a 
tablecloth  or  other  product.^ 

Accordingly,  repeal  of  the  Rule  would 
eliminate  any  burdens  on  the  public 
imposed  by  these  disclosure 
requirements. 

Vm.  Additional  Information  for 
Interested  Persons 

A.  Motions  or  Petitions 

Any  motions  or  petitions  in 
connection  with  this  proceeding  must 
be  filed  with  the  Secretary  of  the 
Commission. 

B.  Communications  by  Outside  Parties 
to  Commissioners  or  Their  Advisors 

Pursuant  to  Rule  1.18(c)  of  the 
Commission’s  Rules  of  Notice,  16  CFR 
1.18(c),  commimications  with  respect  to 
the  merits  of  this  proceeding  from  any 
outside  party  to  any  Commissioner  or 
Commissioner’s  advisor  diuing  the 
course  of  this  rulemaking  shall  be 
subject  to  the  following  treatment. 
Written  communications,  including 
written  commimications  frem  members 
of  Congress,  shall  be  forwarded 
promptly  to  the  Secretary  for  placement 
on  the  public  record.  Oral 
communications,  not  including  oral 
communications  from  members  of 
Congress,  are  permitted  only  when  such 
oral  communications  are  transcribed 
verbatim  or  summarized  at  the 
discretion  of  the  Commissioner  or 
Commissioner’s  advisor  to  whom  such 
oral  commimications  are  made,  and  are 
promptly  placed  on  the  public  record, 
together  with  any  written 
communications  relating  to  such  oral 
communications.  Memoranda  prepared 
by  a  Commissioner  or  Commissioner’s 
advisor  setting  forth  the  contents  of  any 
oral  communications  frem  members  of 
Congress  shall  be  placed  promptly  on 
the  public  record.  If  the  communication 
with  a  member  of  Congress  is 
transcribed  verbatim  or  smnmarized,  the 
transcript  or  summary  will  be  placed 
promptly  on  the  public  record. 

List  Subjects  in  16  CFR  Part  404 

Advertising,  Trade  practices. 
Tablecloths  and  related  products. 

Authority:  15  U.S.C  41-58. 


*  Under  amendments  to  the  P.R.A.  in  the 
Paperwork  Reduction  Act  of  1995  (Pub.  L.  104-13, 
109  Stat  163,  to  be  codified  at  44  U.S.C  3501-20), 
which  will  become  elective  on  October  1, 1995, 
these  third-party  disclosures  may  constitute  a 
“collection  of  information”  for  which  OMB 
clearance  must  be  sought. 


By  direction  of  the  Commission. 

Donald  S.  Qaik, 

Secretary. 

(FR  Doc.  95-23042  Filed  9-15-95;  8:45  am] 
BILUNQ  CODE  6780-01-M 


16  CFR  Part  405 

Trade  Regulation  Rule  on  Misbranding 
and  Deception  as  to  Leather  Content  of 
Waist  Beits 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  The  Federal  Trade 
Commission  (the  “Commission”) 
proposes  to  commence  a  rulemaking 
proceeding  to  repeal  its  Trade 
Regulation  Rule  on  Misbranding  and 
Deception  as  to  Leather  Content  of 
Waist  Belts  (“the  Leather  Belt  Rule”  or 
“the  Rule”).  The  proceeding  will 
address  whether  the  Leather  Belt  Rule 
should  be  repealed  or  remain  in  effect. 
The  (kimmission  is  soliciting  written 
comment,  data,  and  arguments 
concerning  this  proposal. 

DATES:  Written  comments  must  be 
submitted  on  or  before  October  18, 

1995. 

ADDRESSES:  Written  comments  should 
be  identified  as  “16  CFR  Part  405”  and 
sent  to  Secretary,  Federal  Trade 
dkimmission.  Room  159,  Sixth  Street 
and  Pennsylvania  Ave.,  N.W., 
Washington  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lemuel  Dowdy  or  Edwin  Rodriguez, 
Attorneys,  Federal  Trade  Commission, 
Division  of  Enforcement,  Bureau  of 
Consumer  Protection,  601  Peimsylvania, 
Ave.,  NW.,  S-4302,  Washington,  DC 
20580,  (202)  326-2981  or  (202)  326- 
3147. 

SUPPLEMENTARY  INFORMATION: 

Part  A — ^Background  Information 

This  notice  is  being  published 
pursuant  to  Section  18  of  the  Federal 
Trade  Commission  (“FTC”)  Act,  15 
U.S.C.  57a  et  seq.,  the  provisions  of  Part 
1,  Subpart  B  of  the  Commission’s  Rules 
of  PracUce,  16  1.7,  and  5  U.S.C.  551 

et  eq.  This  authority  permits  the 
Commission  to  promulgate,  modify,  and 
repeal  trade  regulation  rules  that  define 
with  specificity  acts  or  practices  that  are 
imfair  or  deceptive  in  or  afiecting 
commerce  wi^n  the  meaning  of 
section  5  (a)(1)  of  the  FTC  Act,  15  U.S.C. 
45(a)(1). 

The  Leather  Belt  Rule  was 
promulgated  on  Jime  27, 1964,  to 
remedy  deceptive  practices  involving 
misrepresentations  about  the  leather 


content  of  waist  belts  that  are  not 
offered  for  sale  as  part  of  a  garment.  The 
Rule  prohibits  representations  that  belts 
not  made  from  the  hide  or  skin  of  an 
animal  are  made  of  leather  or  that  belts 
are  made  of  a  specified  animal  hide  or 
skin  when  such  is  not  the  case.  In 
addition,  it  requires  that  belts  made  of 
split  leather,  and  grotind,  pulverized  or 
shredded  leather  bear  a  label  or  tag 
disclosing  the  kind  of  leather  of  which 
the  belt  is  composed.  The  Rule  also 
requires  that  non-leather  belts  having 
the  appearance  of  leather  bear  a  tag  or 
label  disclosing  their  composition  or 
disclosing  that  they  are  not  leather. 

As  part  of  its  continuing  review  of  its 
trade  regulation  rules  to  determine  their 
current  effectiveness  and  impact,  the 
Commission  published  a  Federal 
Register  notice  on  March  27, 1995, 
asldng  questions  about  the  benefits  and 
burdens  of  the  Rule  to  consumers  and 
industry.'  The  request  for  comments 
elicited  ten  comments.  Six  comments 
were  submitted  by  consumers  and  four 
by  leather  or  leather  goods 
manufacturers.  Three  comments 
recommend  that  the  Commission  amend 
the  Rule  to  allow  the  use  of  the  term 
“bonded  leather”  when  a  leather  good  is 
made  of  groimd,  pulverized,  or 
shredded  leather  that  is  bonded  with  an 
adhesive.  Seven  comments  support  the 
continuation  of  the  Leather  Belt  Rule  as 
it  currently  exists.  Two  comments,  from 
industry  members,  support  guidelines 
for  leather  goods  as  a  whole,  as  opposed 
to  piecemeal  regulation  of  individual 
leather  products. 

The  consumer  comment  express 
continuing  support  for  the  Rule, 
contending  that  its  disclosure 
requirements  help  consumers  make 
informed  purchasing  decisions.  One 
industry  comment  supports  the  Rule  for 
the  same  reason.  These  commenters 
state  that  the  rule  helps  consumers 
identify  belts  made  of  different  types  of 
cowhide  leather,  such  as  top  grain 
leather,  and  split  leather.  In  addition, 
they  believe  that  the  disclosures 
required  by  the  Rule  allow  consumers  to 
identify  belts  made  of  vinyl,  plastic, 
polyurethane,  paper  and  other  synthetic 
materials  that  can  be  made  to  look  like 
leather.  Without  these  disclosures,  the 
consumer  commenters  believe, 
consumers  cannot  be  certain  of  the 
quality  of  the  leather  used  in  belts,  or 
that  belts  are  made  of  leather  at  all.  Two 


'  60  FR  15725.  On  the  same  date,  the  Commission 
published  a  Federal  Register  notice  soliciting 
comments  on  its  Industry  Guides  for  luggage,  shoes, 
and  ladies*  handbags.  60  FR  15724.  See  Guides  for 
the  Luggage  and  Related  Products  Industry,  16  CFR 
Part  24;  Guides  for  Shoe  Content  Labeling  and 
Advertising,  16  CFR  Part  231;  and  Guides  for  the 
Ladies’  Handbag  Industry,  16  CFR  Part  247. 
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of  the  comments  express  support  for 
consolidating  the  Rule  and  the  Guides 
into  one  set  of  guidelines  for  leather 
goods,  which  would  set  out  definitions 
for  leather  that  apply  to  all  finished 
leather  goods. 

In  two  separate  documents  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  the  Commission  has 
annoimced  that,  to  eliminate 
mmecessary  duplication,  it  has 
rescinded  the  three  separate  guides  for 
various  leather  products  and  seeks 
public  comment  on  one  set  of  proposed, 
consolidated  gvudelines:  the  Guides  for 
Select  Leather  and  Imitation  Leather 
Products.2  Accordingly,  the 
Commission  has  tentatively  determined 
that  a  separate  Leather  belt  Rule  is  no 
longer  necessary,  and  seek  comments  on 
he  proposed  repeal  of  the  Rule. 

Part  B — Objectives 

Based  on  this  review,  the  Commission 
has  tentatively  determined  that  the 
Leather  Belt  Rule  may  not  be  necessary 
and  in  the  public  interest.  The 
Commission  believe  that  a  single  set  of 
industry  guides  for  leather  products 
serves  the  public  interest  better  than  a 
Rule  for  leather  belts  and  miscellaneous 
guides  for  other  leather  products.  The 
objective  of  this  notice  is  to  solicit 
comment  on  whether  the  Commission 
should  initiate  a  rulemaking  proceeding 
to  repeal  the  Leather  Belt  Rule. 

Part  C — ^Alternative  Actions 

The  Commission  is  not  considering  , 
any  alternative  other  than  the  possibility 
of  repealing  the  Leather  Belt  Rule. 

Part  D — ^Request  for  Comments 

Members  of  the  public  are  invited  to 
comment  on  any  issues  or  concerns  they 
believe  are  relevant  or  appropriate  to  the 
Commission’s  review  of  the  Leather  Belt 
Rule.  The  Commission  requests  that 
factual  data  upon  which  the  comments 
are  based  be  submitted  with  the 
comments.  In  this  section,  the 
Commission  identifies  the  issues  on 
which  it  solicits  public  comments.  The 
identification  of  issues  is  designed  to 
assist  the  public  and  should  not  be 
construed  as  a  limitation  on  the  issues 


^Repealing  the  rule  would  eliminate  the 
Commission’s  ability  to  obtain  civil  penalties  for 
any  future  misrepresentations  of  the  leather  content 
of  belts.  However,  the  Commission  has  tentatively 
determined  that  repealing  the  rule  would  not 
seriously  jeopardize  the  ^mmission’s  ability  to  act 
eHectively.  Any  significant  problems  that  might 
arise  could  be  addressed  on  a  case-byK:ase  basis, 
administratively  under  Section  5  of  the  FTC  Act,  15 
U.S.C  45,  or  through  Section  13(b)  actions,  15 
U.S.C  53(b),  filed  in  federal  district  court. 
Prosecuting  serious  misrepresentations  in  district 
court  allows  the  Commission  to  obtain  injunctive 
relief  as  well  as  equitable  remedies,  such  as  redress 
or  disgorgement. 


on  which  pubUc  comment  may  be 
submitted. 

Questions 

(1)  Is  the  misrepresentation  ofthe 
leather  contents  of  belts  by 
manufacturers  and  distributors  of  belts 
still  a  significant  problem  in  the 
marketplace? 

(2)  What  benefits  do  consumers  derive 
horn  the  Rule? 

(3)  Should  the  Rule  be  kept  in  effect 
or  should  it  be  repealed? 

(4)  How  would  repealing  the  Rule 
affect  the  benefits  experienced  by 
consumers? 

(5)  How  would  repealing  the  Rule 
afiect  the  benefits  and  burdens 
experienced  by  firms  subject  to  the 
Rule’s  requirements? 

(6)  Are  there  any  other  federal  or  state 
laws  or  regulations,  or  private  industry 
standards,  that  eliminate  the  need  for 
the  Rule? 

(7)  Are  the  proposed  Guides  for  Select 
Leather  and  Imitation  Leather  Products 
likely  to  provide  all  or  most  of  the 
benefits  now  provided  by  the  Rule? 

Authority:  Section  18(d)(2)(B)  of  the 
Federal  Trade  Commission  Act,  15  U.S.C 
57a(d)(2)(B). 

List  of  Subjects  in  16  CFR  Part  405 

Advertising,  Clothing,  Labeling, 
Leather  and  leather  pn^ucts  industry, 
Trade  practices. 

By  direction  of  the  Commission. 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  95-23040  Filed  9-15-95;  8:45  am] 
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16  CFR  Part  413 

Rule  Concerning  Failure  to  Disclose 
That  Skin  Irritation  May  Result  From 
Washing  or  Handling  Glass  Fiber 
Curtains  and  Draperies  and  Glass 
Fiber  Curtain  and  Drapery  Fabrics 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Trade 
Commission  (“Commission”) 
annotmces  the  commencement  of  a 
rulemaking  proceeding  for  the  trade 
regulation  rule  concerning  the  “Failure 
to  Disclose  that  Skin  Irritation  May 
Result  horn  Washing  or  Handling  Glass 
Fiber  Curtains  and  Draperies  and  Glass 
Fiber  Curtain  and  Drapery  Fabrics” 
(“Fiberglass  Ctutain  Rule”  or  “Rule”), 
16  CTR  Part  413.  The  proceeding  will 
address  whether  or  not  the  Fiberglass 
Curtain  Rule  should  be  repealed.  This 
notice  includes  a  description  of  the 
procedures  to  be  followed,  an  invitation 


to  submit  written  comments,  a  list  of 
questions  and  issues  ujran  which  the 
Commission  particularly  desires 
comments,  and  instructions  for 
prospective  witnesses  and  other 
interested  persons  who  desire  to 
participate  in  the  proceeding. 

DATES:  Written  comments  must  be 
submitted  on  or  before  October  18, 

1995. 

Notifications  of  interest  in  testifying 
must  be  submitted  on  or  before  (Dctol^r 
18, 1995.  If  interested  parties  request  the 
opportunity  to  present  testimony,  the 
(Commission  will  publish  a  notice  in  the 
Federal  Register  stating  the  time  and 
place  at  wUch  the  hearings  will  be  held 
and  describing  the  procedures  that  will 
be  followed  in  conducting  the  hearings. 

In  addition  to  submitting  a  request  to 
testify,  interested  parties  who  wish  to 
present  testimony  must  submit,  on  or 
before  October  18, 1995,  a  written 
comment  or  statement  that  describes  the 
issues  on  which  the  party  wishes  to 
testify  and  the  nature  of  the  testimony 
to  be  given. 

ADDRESSES:  Written  comments  and 
requests  to  testify  should  be  submitted 
to  Office  of  the  Secretary,  Federal  Trade 
(Commission,  Room  H-159,  Sixth  Street 
and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20580,  telephone 
number  (202)  326-2506.  (Comments  and 
requests  to  testify  should  be  identified 
as  “16  CFR  Part  413 — Comment — 
Fiberglass  Curtain  Rule”  and  “16  CFR 
Part  413 — Request  to  Testify — ^Fiberglass 
Curtain  Rule,”  respectively.  If  possible, 
submit  comments  both  in  writing  and 
on  a  personal  computer  diskette  in 
Word  Perfect  or  other  word  processing 
format  (to  assist  in  processing,  please 
identify  the  format  and  version  used). 
Written  comments  should  be  submitted, 
when  feasible  and  not  burdensome,  in 
five  copies. 

FOR  FURTHER  INFORMATION  (X)NTA(rr: 
Edwin  Rodriguez  or  Janice  Podoll 
Frankie,  Attorneys,  Bureau  of  Consiuner 
Protection,  Division  of  Enforcement,  601 
Pennsylvania,  NW.,  Washington,  DC 
20004,  (202)  326-3147  or  (202)  326- 
3022. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

On  May  23, 1995  the  Commission 
published  an  Advance  Notice  of 
Proposed  Rulemaking  (“ANPR”)  seeking 
comment  on  the  proposed  repeal  of  the 
Fiberglass  Curtain  Rule  (60  FR  27243). 

In  accordance  with  section  18  of  the 
Federal  Trade  Commission  Act  (“FTC 
Act”),  15  U.S.C  57a,  the  ANPR  was  sent 
to  the  (^airman  of  the  Committee  on 
Commerce,  Science,  and  Transportation. 
United  States  Senate  and  the  C]hairman 
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of  the  Subcommittee  on  Commerce, 

Trade  and  Hazardous  Materials.  United 
States  House  of  Representatives.  The 
ANPR  comment  period  closed  on  June 
22, 1995.  The  Commission  did  not 
receive  any  public  comments. 

Pursuant  to  the  FTC  Act,  15  U.S.C. 
41-58,  and  the  Administrative 
Procedure  Act,  5  U.S.C.  551-59,  701-06, 
by  this  Notice  of  Proposed  Rulemaking 
(“NPR”)  the  Commission  initiates  a 
proceeding  to  consider  whether  the 
Fiberglass  Curtain  rule  should  be 
repealed  or  remain  in  effect.^  The 
Commission  is  undertaking  this 
rulemaking  proceeding  as  part  of  the 
Commission’s  ongoing  program  of 
evaluating  trade  regulation  rules  and 
indiistry  guides  to  determine  their 
effectiveness,  impact,  cost  and  need. 

This  proceeding  also  responds  to 
President  Clinton’s  National  Regulatory 
Reinvention  Initiative,  which,  among 
other  things,  urges  agencies  to  eliminate 
obsolete  or  unnecessary  regulations. 

n.  Background  Information 

The  Fiberglass  Curtain  Rule  requires 
marketers  of  fiberglass  curtains  or 
draperies  and  fiberglass  curtain  or 
drapery  cloth  to  disclose  that  skin 
irritation  may  result  from  handling 
fiberglass  curtains  or  ciutain  cloth  and 
firom  contact  with  clothing  or  other 
articles  which  have  been  washed  (1) 
with  such  glass  fiber  products,  or  (2)  in 
a  container  previously  used  for  washing 
such  glass  fiber  products  unless  the 
glass  particles  have  been  removed  firom 
such  container  by  cleaning. 

The  Rule  was  promulgated  on  July  28, 
1967  (32^R  11023).  The  Statement  of 
Basis  and  Purpose  for  the  Rule  stated 
that  members  of  the  consuming  public 
had  made  statements  that  they  had 
experienced  skin  irritation  after  washing 
or  handling  glass  fiber  curtains  and 
draperies  and  glass  fiber  curtain  and 
drapery  fabrics.  Consequently,  the 
Commission  concluded  that  it  was  in 
the  public  interest  to  caution  consumers 
that  skin  irritation  could  result  from  the 
direct  handling  of  fiberglass  curtains, 
drapes,  and  yard  goods,  and  from  body 
contact  with  clothing  or  other  articles 
that  had  been  contaminated  with 
fiberglass  particles  when  they  were 
washed  with  fiberglass  products  when 
the  container  had  not  bmn  cleaned  of 
all  glass  particles. 

'  In  accordance  with  section  18  of  the  FTC  Act, 

15  U.S.C  57a,  the  Commission  submitted  this  NPR 
to  the  Chairman  of  the  Committee  on  Commerce, 
Science,  and  Transportation,  United  States  Senate 
and  the  Chairman  of  the  Subcommittee  on 
Commerce,  Trade  and  Hazardous  Materials,  United 
States  House  of  Representatives  30  days  prior  to  its 
publication  in  the  Federal  Register. 


As  part  of  its  continuing  review  of  its 
trade  regulation  rules  to  determine  their 
current  effectiveness  and  impact,  the 
Commission  recently  obtained 
information  bearing  on  the  need  for  this 
Rule,  Based  on  this  review,  the 
Commission  has  determined  that 
fiberglass  curtains  and  drapes  and 
fiberglass  curtain  or  drape  fabric  no 
longer  present  a  substantial  threat  of 
skin  irritation  to  the  consumer. 

Fiberglass  was  used  in  curtains 
primarily  because  of  its  fire  retardant 
characteristics.  Technological 
developments  in  fire  retardant  fabrics 
have  caused  fiberglass  fabric  to  be 
displaced  by  polyester  and  modacrylics 
in  the  curtain  and  drapery  industry.^ 
Fiberglass  fabrics  are  now  used  almost 
exclusively  for  very  specialized 
industrial  uses.^ 

m.  Rulemaking  Procedures 

The  Commission  finds  that  the  public 
interest  will  be  served  by  using 
expedited  procedures  in  this 
proceeding.  First,  there  do  not  appear  to 
be  any  material  issues  of  dispute  fact 
to  resolve  in  determining  whether  to 
repeal  the  Rule.  Second,  the  use  of 
expedited  procedures  will  support  the 
Commission’s  goal  of  eliminating 
obsolete  or  unnecessary  regulations 
without  an  undue  expenditure  of 
resoiuoes,  while  ensiuing  that  the 
public  has  an  opportimity  to  submit 
data,  views  and  arguments  on  whether 
the  Commission  should  repeal  the  Rule. 

The  Commission,  therefore,  has 
determined,  pursuant  to  16  CFR  1.20,  to 
use  the  procedures  set  forth  in  this 
notice.  These  procedures  include:  (1) 
F*ublishing  this  Notice  of  Proposed 
Rulemaking;  (2)  soliciting  written 
comments  on  the  Commission’s 
proposal  to  repeal  the  Rule;  (3)  holding 
an  informal  hearing,  if  requested  by 
interested  parties;  (4)  obtaining  a  final 
recommendation  firom  staff;  and  (5) 
announcing  final  Commission  action  in 
a  notice  published  in  the  Federal 
Register. 

IV.  Invitation  to  Conunent  and 
Questions  for  Comment 

Interested  persons  are  requested  to 
submit  written  data,  views  or  arguments 
on  any  issue  of  fact,  law  or  policy  they 
believe  may  be  relevant  to  the 
Conunission’s  decision  on  whether  to 
repeal  the  Rule.  The  Commission 
requests  that  commenters  provide 
representative  factual  data  in  support  of 
their  comments.  Individual  firms’ 
experiences  are  relevant  to  the  extent 

2  See  Rulemaking  Record,  Category  B,  Staff 
Submissions. 

3  Id. 


they  typify  industry  experience  in 
general  or  the  expierience  of  similar¬ 
sized  firms.  Commenters  opposing  the 
proposed  repeal  of  the  Rule  should 
explain  the  reasons  they  believe  the 
Rule  is  still  needed  and,  if  appropriate, 
suggest  specific  alternatives.  Proposals 
for  alternative  requirements  should 
include  reasons  and  data  that  indicate 
why  the  alternatives  would  better 
protect  consumers  from  unfair  or 
deceptive  acts  or  practices  under  section 
5  of  the  FTC  Act,  15  U.S.C.  45. 

Although  the  Commission  welcomes 
comments  on  any  aspect  of  the 
proposed  repeal  of  the  Rule,  the 
Commission  is  particularly  interested  in 
comments  on  questions  and  issues 
raised  in  this  Notice.  All  written 
comments  should  state  clearly  the 
question  or  issue  that  the  coinmenter  is 
addressing. 

Before  taking  final  action,  the 
Commission  will  consider  all  written 
comments  timely  submitted  to  the 
Secretary  of  the  Commission  and 
testimony  given  on  the  record  at  any 
hearings  scheduled  in  response  to 
requests  to  testify.  Written  comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with  \he 
Freedom  of  Information  Act,  5  U.S.C. 
552,  and  Commission  regulations,  on 
normal  business  days  between  the  hours 
of  8:30  a.m.  to  5:00  p.m.  at  the  Federal 
Trade  Commission,  Public  Reference 
Room,  Room  H-130,  Federal  Trade 
Commission,  Sixth  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580,  telephone 
number  (202)  326-2222. 

Questions 

(1)  Is  any  manufacturer  currently 
manufacturing  glass  fiber  curtains  or 
draperies  or  glass  fiber  curtain  or 
drapery  fabric? 

(2)  Is  any  individual  or  business 
entity  currently  marketing  glass  fiber 
curtains  or  draperies  or  glass  fiber 
cmtain  or  drapery  fabric? 

(3)  Do  any  retail  stores  or  suppliers 
still  maintain  stocks  of  glass  fiber 
curtains  or  draperies  or  glass  fiber 
curtain  or  drapery  fabric  for  resale? 

(4)  What  are  the  benefits  and  the  cosh 
of  the  Rule  to  consumers? 

(5)  What  are  the  benefits  and  the  cost; 
of  the  Rule  to  firms  subject  to  the  Rule’s 
requirements? 

(6)  Has  technology  changed  so  that 
the  Rule  is  no  longer  needed? 

(7)  Are  there  any  other  federal  or  stab 
laws  or  regulations,  or  private  industry 
standards,  that  eliminate  the  need  for 
the  Rule? 

(8)  Should  the  Rule  be  kept  in  effect 
or  should  it  be  repealed? 


Federal  Register  /  Vol.  60,  No.  180  /  Monday,  September  18,  1995  /  Proposed  Rules  48073 
V.  Requests  fiar  Public  Hearings  reviewing  any  comments  received,  the  Authority:  15  U.S.C  41-58. 


Because  there  does  not  appear  to  be 
any  dispute  as  to  the  material  facts  or 
issues  raised  by  this  proceeding  and 
because  written  comments  appear 
adequate  to  present  the  views  of  all 
interested  parties,  a  public  hearing  has 
not  been  s^eduled.  If  any  person 
would  like  to  present  testimony  at  a 
public  hearing,  he  or  she  should  follow 
the  procedures  set  forth  in  the  DATES 
and  ADDRESSES  sections  of  this  Notice. 

VI.  Preliminary  Regulatory  Analysis 

The  Regulatory  Flexibility  Act 
(“RFA”,  5  U.S.C.  601-11)  requires  an 
analysis  of  the  anticipated  impact  of  the 
proposed  repeal  of  the  Rule  on  small 
businesses.^  The  analysis  must  contain, 
as  applicable,  a  description  of  the 
reasons  why  action  is  being  considered, 
the  objectives  of  and  legal  basis  for  the 
proposed  action,  the  class  and  munber 
of  small  entities  affected,  the  projected 
reporting,  recordkeeping  and  other 
compliance  requirements  being 
proposed,  any  existing  federal  rules 
which  may  duplicate,  overlap  or 
conflict  with  the  proposed  action,  and 
any  significant  alternatives  to  the 
propc^ed  action  that  accomplish  its 
objectives  and,  at  the  same  time, 

/  minimize  ffs  impact  on  smaU  entities. 

A  description  of  the  reasons  why 
action  is  being  considered  and  the 
objectives  of  the  proposed  repeal  of  the 
Ride  have  been  explained  elsewhere  in 
this  Notice.  Repeal  of  the  Rule  would 
appear  to  have  little  or  no  effect  on  any 
small  business.  Fiuther,  the 
Commission  is  not  aware  of  any  existing 
federal  laws  or  regulations  that  would 
conflict  with  repeal  of  the  Rvile. 

For  all  these  reasons,  the  Commission 
certifies,  pursuant  to  section  605  of 
RFA,  5  U.S.C.  605,  that  if  the 
Commission  determines  to  repeal  the 
Rule,  that  action  will  not  have  a 
significant  impact  on  a  substantial 
nrunber  of  small  entities.  To  ensure  that 
no  substantial  economic  impact  is  being 
overlooked,  however,  the  Commission 
requests  comments  on  this  issue.  After 

'*  Section  22  of  the  FTC  Act,  15  U.S.C.  57b-3,  also 
requires  the  Commission  to  issue  a  preliminary 
regulatory  analysis  relating  to  proposed  rules  when 
the  Commission  publishes  a  notice  of  proposed 
rulemaking.  The  Commission  has  determined  that 
a  preliminary  regulatory  analysis  is  not  required  by 
section  22  and  this  proceeding  because  the 
Commission  has  no  reason  to  believe  that  repeal  of 
the  Rule:  (1)  Will  have  an  aimual  effect  on  the 
national  economy  of  $100,000,000  or  more;  (2)  will 
cause  a  substantial  change  in  the  cost  or  price  of 
goods  or  services  that  are  used  exclusively  by 
particular  industries,  that  are  supplied  extensively 
in  particular  geographical  industries,  or  that  are 
acquired  in  significant  quantities  by  the  Federal 
Government;  or  (3)  otherwise  will  have  a  significant 
impact  upon  persons  subject  to  regulation  under  the 
Rule  or  upon  consumers. 


Commission  will  determine  whether  it 
is  necessary  to  prepare  a  final  regulatory 
flexibihty  analysis. 

Vn.  Paperwork  Reduction  Act 

The  Fiberglass  Curtain  Rule  does  not 
impose  “information  collection 
requirements”  under  the  Paperwork 
Reduction  Act  (“PRA”),  44  U.S.C.  3501 
et  seq.  Although  the  Rule  contains 
disclosure  requirements,  these 
disclosures  are  not  covered  by  the  Act 
because  the  disclosure  language  is 
mandatory  and  provided  by  the 
government.  Repeal  of  the  Rule, 
however,  would  eliminate  any  btirdens 
on  the  public  imposed  by  these 
disclosure  requirements. 

Vm.  Additional  Information  for 
Interested  Persons 

A.  Motions  or  Petitions 

Any  motions  or  petitions  in 
connection  with  this  proceeding  must 
be  filed  with  the  Secretary  of  the 
Commission. 

B.  Communications  by  Outside  Parties 
to  Commissioners  or  Their  Advisors 

Pursuant  to  Rule  1.18(c)  of  the 
Commission’s  Rules  of  ^ctice,  16  CFR 
1.18(c),  communications  with  respect  to 
the  merits  of  this  proceeding  from  any 
outside  party  to  any  Commissioner  or 
Commissioner’s  advisor  during  the 
coxirse  of  this  rulemaking  shall  be 
subject  to  the  following  treatment. 
Written  communications,  including 
written  communications  from  members 
of  Congress,  shall  be  forwarded 
prompUy  to  the  Secretary  for  placement 
on  the  pubhc  record.  Oral 
communications,  not  including  oral 
communications  from  members  of 
Congress,  are  permitted  only  when  such 
oral  communications  are  transcribed 
verbatim  or  summarized  at  the 
discretion  of  the  Commissioner  or 
Commissioner’s  advisor  to  whom  such 
oral  communications  are  made,  and  are 
promptly  placed  on  the  public  record, 
together  with  any  written 
communications  relating  to  such  oral 
communications.  Memoranda  prepared 
by  a  Commissioner  or  Commissioner’s 
advisor  setting  forth  the  contents  of  any 
oral  communications  firom  members  of 
Congress  shall  be  placed  promptly  on 
the  public  record.  If  the  communication 
with  a  member  of  Congress  is 
transcribed  verbatim  or  svunmarized,  the 
transcript  or  summary  will  be  placed 
promptly  on  the  pubUc  record. 

List  of  Subjects  in  16  CFR  Part  413 

Fiberglass  curtains  and  curtain  fabric. 
Trade  practices. 


By  direction  qf  the  Commission. 

Donald  S.  Clark, 

Secretary. 

FR  Doc.  95-23045  Filed  9-15-95;  8:45  am] 
BILUNG  CODE  STQIHII-M 

16  CFR  Part  417 

Trade  Regulation;  Rule  Concerning  the 
Failure  to  Disclose  the  Lethal  Effects 
of  Inhaling  Quick-Freeze  Aerosol  Spray 
Products  Used  for  Frosting  Cocktail 
Glasses 

agency:  Federal  Trade  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Trade 
Commission  (“Commission”) 
annotmces  the  commencement  of  a 
rulemaking  proceeding  for  the  trade 
regulation  rule  concerning  the  “Failure 
to  Disclose  the  Lethal  Effects  of  Inhaling 
Quick-Freeze  Aerosol  Spray  Products 
Used  for  Frosting  Cocktail  Glasses” 
(“Quick-Freeze  Spray  Rule”  or  “Rule”), 
16  CFR  Part  417.  The  proceeding  will 
address  whether  or  not  the  Quick-Freeze 
Spray  Rule  should  be  repealed.  This 
notice  includes  a  description  of  the 
procedures  to  be  followed,  an  invitation 
to  submit  written  comments,  a  list  of 
questions  and  issues  upon  which  the 
Cnmmiasinn  particnilarly  desires 
comments,  and  instructions  for 
prospective  witnesses  and  other 
interested  persons  who  desire  to 
participate  in  the  prcxieeding. 

DATES:  Written  comments  must  be 
submitted  on  or  before  October  18, 

1995. 

Notific:ations  of  interest  in  testifying 
must  be  submitted  on  or  before  October 
18, 1995.  If  interested  parties  request  the 
opportunity  to  present  testimony,  the 
Commission  will  publish  a  notice  of  the 
Federal  Register  stating  the  time  and 
place  at  wldck  the  hearings  will  be  held 
and  describing  the  prcx»dures  that  will 
be  followed  in  conduc:ting  the  hearings. 
In  addition  to  submitting  a  request  to 
testify,  interested  parties  who  wish  to 
present  testimony  must  submit,  on  or 
before  October  18, 1995,  a  written 
comment  or  statement  that  describes  the 
issues  on  whick  the  party  wishes  to 
testify  and  the  nature  of  the  testimony 
to  be  given. 

ADDRESSES:  Written  comments  and 
requests  to  testify  should  be  submitted 
to  Office  of  the  Secretary,  Federal  Trade 
Commission,  Room  H-159,  Sixth  Street 
and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20580,  telephone 
number  (202)  326-2506.  Comments  and 
requests  to  testify  should  be  identified 
as  “16  CFR  Part  417 — Comment — Quick 
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Freeze  Spray  Rule”  and  “16  CFR  Part 
417 — ^Request  to  Testify — Quick  Freeze 
Spray  Rule,”  respectively.  If  possible, 
submit  comments  both  in  writing  and 
on  a  personal  computer  diskette  in 
Word  Perfect  or  other  word  processing 
format  (to  assist  in  processing,  please 
identify  the  format  and  version  used). 
Written  comments  should  be  submitted, 
when  feasible  and  not  burdensome,  in 
five  copies. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lemuel  W.  Dowdy  or  George  Brent 
Mickiun  IV,  Attorneys,  Federal  Trade 
Commission,  Bureau  of  Consumer 
Protection,  Division  of  Enforcement,  601 
Pennsylvania  Ave.,  NW.,  Washington, 

DC  20004,  (202)  326-2981  or  (202)  326- 
3132. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

On  May  23, 1995  the  Commission 
published  an  Advance  Notice  of 
Proposed  Rulemaking  (“ANR”)  seeking 
comment  on  the  proposed  repeal  of  the 
Quick-Freeze  Spray  Rule  (60  FR  27244). 
In  accordance  with  section  18  of  the 
Federal  Trade  Commission  Act  (“FTC 
Act”),  15  U.S.C.  57a,  the  ANPR  was  sent 
to  the  Chairman  of  the  Committee  on 
Commerce,  Science,  and  Transportation, 
United  States  Senate,  and  the  Chairman 
of  the  Subcommittee  of  Commerce, 

Trade  and  Hazardous  Materials,  United 
States  House  of  Representatives.  The 
ANR  comment  period  closed  on  June 
22, 1995.  The  Commission  received  no 
public  comments. 

Pursuant  to  the  FTC  Act,  15  U.S.C. 
41-58,  and  the  Administrative 
Procedure  Act,  5  U.S.C.  551-59,  701-06, 
by  this  Notice  of  Proposed  Rulemaking 
(“NPR”)  the  Commission  initiates  a 
proceeding  to  consider  whether  the 
Quick-Freeze  Spray  Rule  should  be 
repealed  or  remain  in  effect.^  The 
Commission  is  undertaking  this 
rulemaking  proceeding  as  part  of  the 
Commission’s  ongoing  program  of 
evaluating  trade  regulation  rules  and 
indiistry  guides  to  determine  their 
effectiveness,  impact,  cost  and  need. 
This  proceeding  also  responds  to 
President  Clinton’s  National  Regulatory 
Reinvention  Initiative,  which,  among 
other  things,  urges  agencies  to  eliminate 
obsolete  or  iinnecessary  regulations. 


'  In  accordance  with  section  18  of  the  FTC  Act, 

15  U.S.C.  57a,  the  Commission  submitted  this  NPR 
to  the  Chairman  of  the  Committee  on  Commerce, 
Science,  and  Transportation,  United  States  Senate, 
and  the  Chairman  of  the  Subcommittee  on 
Commerce,  Trade  and  Hazardous  Materials,  United 
States  House  of  Representatives,  30  days  prior  to  its 
publication. 


II.  Background  Information 

The  Quick-Freeze  Spray  Rule  requires 
a  clear  and  conspicuous  warning  on 
aerosol  spray  products  used  for  firosting 
beverage  glasses.  The  warning  states 
that  the  contents  should  not  be  inhaled 
in  concentrated  form  and  that  doing  so 
may  cause  injury  or  death.  Glass  fi'osting 
products  contain  a  compound  known  as 
Fluorocarbon  12 
(dichlorodifluoromethane). 

The  Rule  was  promulgated  on 
February  20, 1969  (34  FR  2417).  The 
Statement  of  Basis  and  Purpose  for  the 
Rule  stated  that,  although  the  product  is 
not  harmful  when  used  as  directed, 
there  has  been  several  instances  where 
the  intentional  misuse  of  this  product 
by  inhaling  its  vapors  resulted  in  death. 
Consequently,  the  Commission 
concluded  that  it  was  in  the  public 
interest  to  caution  purchasers  who  may 
not  otherwise  be  aware  of  the  lethal 
effects  of  inhaling  the  product. 

On  October  25, 1989,  the  Commission 
published  a  notice  in  the  Federal 
Register  soliciting  public  comments  on 
the  Rule’s  impact  on  small  entities  (54 
FR  43435).  No  comments  were  received 
in  response  to  the  notice.  The 
Commission  determined,  however,  that 
a  small  amount  of  quick-fireeze  aerosol 
products  are  still  available  for  sale. 
Therefore,  the  Commission  determined 
that  because  the  Rule’s  safety  warnings, 
if  followed,  could  prevent  physical 
harm  and  loss  of  life,  the  Rule  should 
be  retained. 

Earlier  in  1995,  the  Commission 
conducted  an  investigation  to  determine 
if  there  was  a  continuing  need  for  the 
Rule.  Based  on  this  investigation,  which 
was  conducted  prior  to  the  issuance  of 
the  ANPR,  the  Commission  determined 
that  glass  frosting  products  are  no  longer 
produced,  can  no  longer  be  foimd  in  the 
marketplace,  and  are  precluded  by  the 
Clean  Air  Act  from  being  reintroduced 
into  the  market  place.^ 

m.  Rulemaking  Procedures 

The  Commission  finds  that  the  public 
interest  will  be  served  by  using 
expedited  procedures  in  this 
proceeding.  First,  there  do  not  appear  to 
be  any  material  issues  of  dispute  fact 
to  resolve  in  determining  whether  to 
repeal  the  Rule.  Second,  the  use  of 
expedited  procedures  will  support  the 
Commission’s  goal  of  eliminating 
obsolete  or  unnecessary  regulations 


*42  U.S.CA.  7401,  76711  (West  Supp.  1995). 
Regulations  promulgated  by  the  Enviroiunental 
Protection  Agency  implementing  the  Clean  Air  Act 
ban  cblorofiuorocarbons  in  aerosols  and  foams  for 
non-essential  uses.  40  CFR  82.64  (1994).  The  ban, 
which  includes  fluorocarbon  12,  became  effective 
on  January  17, 1994.  See  also  Rulemaking  Record, 
Category  B,  Staff  Submissions. 


without  an  undue  expenditure  of 
resources,  while  ensuring  that  the 
public  has  an  opportunity  to  submit 
data,  views  and  arguments  on  whether 
the  Commission  should  repeal  the  Rule. 

The  Commission  therefore,  has 
determined,  pursuant  to  16  CFR  1.20,  to 
use  the  procedures  set  forth  in  this 
notice.  These  procedures  include:  (1) 
Publishing  this  Notice  of  Proposed 
Rulemaking;  (2)  soliciting  written 
comments  on  the  Commission’s 
proposal  to  repeal  the  Rule;  (3)  holding 
an  informal  hearing,  if  requested  by 
interested  parties;  (4)  obtaining  a  final 
recommendation  from  staff;  and  (5) 
announcing  final  Commission  action  in 
a  notice  published  in  the  Federal 
Register. 

IV.  Invitation  to  Comment  and  Question 
for  Comment 

Interested  persons  are  requested  to 
submit  written  data,  views  or  arguments 
on  any  issue  of  fact,  law  or  policy  they 
believe  may  be  relevant  to  the 
Commission’s  decision  on  whether  to 
repeal  the  Rule.  The  Commission 
requests  that  conunenters  provide 
representative  factual  data  in  support  of 
their  comments.  Individual  firms’ 
experiences  are  relevant  to  the  extent 
they  typify  industry  experience  in 
general  or  the  experience  of  similar¬ 
sized  firms.  Conunenters'  opposing  the 
proposed  repeal  of  the  Rule  should 
explain  the  reasons  they  believe  the 
Rule  is  still  needed  and,  if  appropriate, 
suggest  specific  alternatives.  Proposals 
for  alternative  requirements  should 
include  reasons  and  data  that  indicate 
why  the  alternatives  would  better 
protect  consiuners  from  imfair  or 
deceptive  acts  or  practices  under  section 
5  of  the  FTC  Act,  15  U.S.C.  45. 

Although  the  Commission  welcomes 
comments  on  any  aspect  of  the  ' 
proposed  repeal  of  the  Rule,  the 
(Dommission  is  particularly  interested  in 
comments  on  questions  and  issues 
raised  in  this  notice.  All  written 
comments  should  state  clearly  the 
question  or  issue  that  the  commenter  is 
addressing. 

Before  taking  final  action,  the 
Commission  will  consider  all  written 
comments  timely  submitted  to  the 
Secretary  of  the  Commission  and 
testimony  given  on  the  record  at  any 
hearings  scheduled  in  response  to 
requests  to  testify.  Written  comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with  ^e 
Freedom  of  Information  Act,  5  U.S.C. 
552,  and  Commission  regulations,  on 
normal  business  days  between  the  hours 
of  8:30  a.m.  to  5:00  p.m.  at  the  Federal 
Trade  Commission,  Pubic  Reference 
Room,  Room  H-130,  Federal  Trade 


Federal  Register  /  Vol.  60,  No.  180  /  Monday,  September  18,  1995  /  Proposed  Rules 


48075 


Conunission,  Sixth  Street  and 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20580,  telephone 
niunber  (202)  326-2222. 

Questions 

(1)  Is  any  manufacUirer  currently 
manufacturing  quick-fireeze  spray 
products? 

(2)  Is  any  individual  or  business 
entity  currently  marketing  quick-fireeze 
spray  products? 

(3)  I^  any  retail  stores  or  suppliers 
still  maintain  stocks  of  quick-firroze 
spray  products  for  resale? 

(4)  What  are  the  benefits  and  the  costs 
of  the  Rule  to  firms  subject  to  the  Rule’s 
requirements? 

(5)  What  are  the  benefits  and  the  costs 
of  the  Rule  to  consumers? 

(6)  Has  technology  changed  so  that 
the  Rule  is  no  lon^r  needed? 

(7)  Does  regulation  of  this  product  hy 
the  Environmental  Protection  Agency 
render  the  Rule  unnecessary? 

(8) Are  there  any  other  federal  or  state 
laws  or  regulations,  or  private  industry 
standards,  that  eliminate  the  need  for 
the  Rule? 

(9)  Should  the  Rule  be  kept  in  effect 
or  should  it  be  repealed? 

V.  Request  for  Public  Hearings 

Because  there  does  not  appear  to  be 

any  dispute  as  to  the  material  facts  or 
issues  raised  by  this  proceeding  and 
because  written  comments  appear 
adequate  to  present  the  views  of  all 
interested  parties,  a  public  hearing  has 
not  been  s^eduled.  If  any  person 
would  like  to  present  testimony  at  a 
public  hearing,  he  or  she  should  follow 
the  procedures  set  forth  in  the  DATES 
and  ADDRESSES  sections  of  this  Notice. 

VI.  Preliminary  Regulatory  Anal3rsis 

The  Regulatory  Flexibility  Act 

(“RFA”),  5  U.S.C.  601-11,  requires  an 
analysis  of  the  anticipated  impact  of  the 
proposed  repeal  of  the  Rule  on  small 
businesses.^  The  analysis  must  contain, 
as  applicable,  a  description  of  the 
reasons  why  action  is  being  considered, 
the  objectives  of  and  legal  basis  for  the 
proposed  action,  the  class  and  number 
of  small  entities  afiected,  the  projected 
reporting,  recordkeeping  and  other 
compliance  requirements  being 
proposed,  any  existing  federal  rules 


®  Section  22  of  the  FTC  Act,  15  U.S.C  57b-3,  also 
requires  the  Conunission  to  perform  "regulatory 
impact  analyses”  of  propos^  rule,  but  only  if  the 
rule  will  have  certain  “signiHcant”  economic  or 
regulatory  effects.  The  commission  has  determined 
that  a  preliminary  regulatory  analysis  is  not 
required  by  section  22  in  this  proceeding  because 
the  Conunission  has  no  reason  to  believe  that 
repealing  the  Rule  will  have  a  “significant” 
economic  or  regulatory  impact,  either  beneficial  or 
detrimental,  upon  persons  subject  to  the  Rule  or 
upon  consumers. 


which  may  duplicate,  overlap  or 
conflict  with  the  proposed  action,  and 
any  significant  alternatives  to  the 
proposed  action  that  accomplish  its 
objectives  and,  at  the  same  time, 
minimize  its  impact  on  small  entities. 

A  description  of  the  reasons  why 
action  is  being  considered  and  the 
objectives  of  foe  proposed  repeal  of  foe 
Ride  have  been  explained  elsewhere  in 
this  Notice.  Repeal  of  foe  Rule  would 
appear  to  have  little  or  no  effect  on  any 
small  business.  The  Ck)mmission  is  not 
aware  of  any  existing  federal  laws  or 
regulations  that  would  conflict  with 
repeal  of  foe  Rule. 

For  all  these  reasons  foe  Commission 
cmtifies,  pursuant  to  section  605  of 
RFA,  5  U.S.C.  605,  that,  if  foe 
Commission  determines  to  repeal  foe 
Rule,  that  action  will  not  have  a 
significant  impact  on  a  substantial 
niunber  of  small  entities.  To  ensme  that 
no  substantial  economic  impact  is  being 
overlooked,  however,  foe  Commission 
requests  comments  on  this  issue.  After 
reviewing  any  comments  received,  foe 
Commission  will  determine  whether  it 
is  necessary  to  prepare  a  final  regulatory 
flexibility  analysis. 

Vn.  Paperwork  Reduction  Act 

The  Quick-Freeze  Spray  Rule  does  not 
impose  “information  collection 
requirements”  imder  foe  Paperwork 
Reduction  Act  (“PRA”),  44  U.S.C.  3501 
et  seq.  Although  foe  Rule  contains  > 
disclosiue  requirements,  these 
disclosiues  are  not  covered  under  foe 
Act  because  foe  disclosiue  language  is 
mandatory  and  provided  by  foe 
government.  Repeal  of  foe  Rule, 
however,  would  eliminate  any  bimlens 
on  foe  public  imposed  by  these 
disclosure  requires. 

Vm.  Additional  Information  For 
Interested  Persons 

A.  Motions  or  Petitions 

Any  motions  or  petitions  in 
connection  with  tltis  proceeding  must 
be  filed  ivifo  foe  Secretary  of  foe 
Conunission. 

B.  Communications  by  Outside  Parties 
to  Commissioners  or  Their  Advisors 

Piusuant  to  Rule  1.18(c)  of  foe 
Commission  Rules  of  Practice,  16  CFR 
1.18(c),  communications  with  respect  to 
foe  merits  of  this  proceeding  from  any 
outside  party  to  any  Commissioner  or 
Commissioner’s  advisor  during  foe 
course  of  this  rulemaking  shall  be 
subject  to  foe  following  treatment. 
Written  communications,  including 
written  communications  fi*om  members 
of  Congress,  shall  be  forwarded 
promptly  to  foe  Secretary  for  placement 


on  foe  public  record.  Oral 
communications,  not  including  oral 
communications  firom  members  of 
Congress,  are  permitted  only  when  such 
oral  commimications  are  transcribed 
verbatim  or  summarized  at  foe 
discretion  of  foe  Commissioner  or 
Commissioner’s  advisor  to  whom  such 
oral  communications  are  made,  and  are 
promptly  placed  on  foe  public  record, 
together  with  any  written 
communications  relating  to  such  oral 
communications.  Memoranda  prepared 
by  a  Commissioner  or  Commissioner’s 
advisor  setting  forth  foe  contents  of  any 
oral  commimications  finm  members  of 
Congress  shall  be  placed  promptly  on 
foe  public  record.  If  foe  communication 
with  a  member  of  Congress  is 
transcribed  verbatim  or  summarized,  foe 
transcript  or  summary  will  be  placed 
promptly  on  foe  public  record. 

List  of  Subjects  in  16  CFR  Part  417 

Quick-fieeze  aerosol  spray  trade 
practices. 

Authority:  15  U.S.C  41-58. 

By  direction  of  the  Commission. 

Donald  S.  Clark, 

Secretary. 

(FR  Doc.  95-23044  Filed  9-15-95;  8:45  am] 
BIUJNQ  cooe  <780-01-M 


16  CFR  Part  418 

Rule  Concerning  Deceptive 
Advertising  and  Labeling  as  to  Length 
of  Extension  Ladders 

AQENCY:  Federal  Trade  Commission. 
action:  Notice  of  Proposed  Rulemaking. 
SUMftlARY:  The  Federal  Trade 
Commission  (“Commission”) 
announces  foe  commencement  of  a 
rulemaking  proceeding  for  foe  trade 
regulation  rule  concerning  Deceptive 
Advertising  and  Labeling  as  to  Length  of 
Extension  Ladders  (“Extension  Ladder 
Rule”  or  “Rule”),  16  CFR  Part  418.  The 
proceeding  will  address  whether  or  not 
foe  Extension  Ladder  Rule  should  be 
repealed.  The  Commission  invites 
interested  parties  to  submit  written  date, 
views,  and  arguments  on  how  foe  Rule 
has  affected  consumers,  businesses  and 
others,  and  on  whether  there  currently 
is  a  need  for  foe  Rule.  This  notice 
includes  a  description  of  foe  procedures 
to  be  followed,  an  invitation  to  submit 
written  comments,  a  list  of  questions 
and  issues  upon  which  foe  Commission 
particularly  desires  comments,  and 
instructions  for  prospective  witnesses 
and  other  interested  persons  who  desire 
to  participate  in  foe  proceeding. 

DATES:  Written  comments  must  be 
submitted  on  or  before  October  18, 

1995. 
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Notifications  of  interest  in  testifying 
must  be  submitted  on  or  before  Octolmr 
18, 1995.  If  interested  parties  request  the 
opportunity  to  present  testimony,  the 
Commission  will  publish  a  notice  in  the 
Federal  Register  stating  the  time  and 
place  at  which  the  hearings  will  be  held 
and  describing  the  procedures  that  will 
be  followed  in  conducting  the  hearings. 

In  addition  to  submitting  a  request  to 
testify,  interest  parties  who  wish  to 
present  testimony  must  submit,  on  or 
before  October  18, 1995,  a  written 
comment  or  statement  that  describes  the 
issues  on  which  the  party  wishes  to 
testify  and  the  nature  of  the  testimony 
to  be  given. 

ADDRESSES:  Written  comments  and 
requests  to  testify  should  be  submitted 
to  Office  of  the  Secretary,  Federal  Trade 
Commission,  Room  H-159,  Sixth  Street 
and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20580,  telephone 
number  202-326-2506.  Comments  and 
requests  to  testify  should  be  identified 
as  “16  CFR  Part  418 — Comment — 
Extension  Ladder  Rule”  and  “16  CFR 
Part  418 — ^Request  to  Testify — ^Extension 
Ladder  Rule,”  respectively.  If  possible, 
submit  comments  both  in  writing  and 
on  a  personal  computer  diskette  in 
Word  Perfect  or  other  word  processing 
format  (to  assist  in  processing,  please 
identify  the  format  and  version  used). 
Written  comments  should  be  submitted, 
when  feasible  and  not  burdensome,  in 
five  copies. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  A.  Crowley,  Attorney,  Bureau  of 
Consumer  Protection,  Division  of 
Service  Industry  Practices,  Room  H- 
200,  Sixth  Street  and  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20580, 
telephone  number  202-326-3280. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

On  May  23, 1995  the  Commission 
published  an  Advance  Notice  of 
Proposed  Rulemaking  (“ANPR”)  seeking 
comment  on  the  proposed  repeal  of  the 
Extension  Ladder  Rule,  60  FR  27245.  In 
accordance  with  mandates  of  section  18 
of  the  Federal  Trade  Commission  Act 
(“FTC  Act”),  15  U.S.C.  57a,  the  ANPR 
was  sent  to  the  Chairman  of  the 
Committee  on  Commerce,  Science,  and 
Transportation,  United  States  Senate 
and  the  Chairman  of  the  Subcommittee 
on  Commerce,  Trade  and  Hazardous 
Materials,  United  States  House  of 
Representatives.  The  ANPR  comment 
period  closed  on  Jime  22, 1995.  The 
Commission  received  no  public 
comments. 

Pursuant  to  the  FTC  Act,  15  U.S.C. 
41-58,  and  the  Administrative 
Procedure  Act,  5  U.S.C.  551-59,  701-06, 


by  this  Notice  of  Proposed  Rulemaking 
(“NPR”)  the  Commission  initiates  a 
proceeding  to  consider  whether  the 
Extension  Ladder  Rule  should  be 
repealed  or  remain  in  effect,  and  solicits 
public  comments.^  The  Commission  is 
also  interested  in  comments  on  whether 
the  Rule  should  be  streamlined  or 
otherwise  amended.  If  the  Commission 
determines,  based  on  the  data,  views 
and  arguments  submitted,  that  the 
Commission  should  consider  additional 
alternatives,  it  will  publish  a 
supplemental  notice  of  proposed 
rulemaking  and  will  request  public 
comments  on  those  alternatives. 

The  Commission  is  imdertaking  this 
rulemaking  proceeding  as  part  of  the 
Commission’s  ongoing  program  of 
evaluating  trade  regulation  rules  and 
industry  guides  to  determine  their 
effectiveness,  impact,  cost  and  need. 
This  proceeding  also  responds  to 
President  Clinton’s  National  Regulatory 
Reinvention  Initiative,  which,  among 
other  things,  urge  agencies  to  eliminate 
obsolete  or  unnecessary  regulations. 

n.  Background  Information 

The  Extension  Ladder  Rule  regulates 
the  advertising,  labeling  and  mmking  of 
extension  ladders.  The  Commission  had 
foimd  that  the  industry  practice  of 
representing  the  sizes  or  lengths  of  their 
products  in  terms  of  the  total  length  of 
their  component  sections,  e.g.,  a  “20- 
foot”  or  “20-foot  size”  extension  ladder 
consisting  of  two  10-foot  sections, 
tended  to  mislead  the  general  public 
into  the  erroneous  belief  that  such 
represented  sizes  or  lengths  were  the 
maximum  working  or  useful  lengths  of 
the  products  so  described.  To  correct 
this  misconception,  the  Commission  in 
1969  promulgated  the  Extension  Ladder 
Rule,  which  makes  it  an  unfair  or 
deceptive  act  or  practice  and  an  unfair 
method  of  competition  to  represent  the 
size  or  length  of  such  product,  in  terms 
of  the  total  length  of  the  component 
sections  thereof,  unless: 

(a)  Such  size  or  length  representation 
is  accompanied  by  the  words  “total 
length  of  sections”  or  words  with 
similar  meanings  which  clearly  indicate 
the  basis  of  the  representation;  and, 

(b)  Such  size  or  length  representation 
is  accompanied  by  a  statement  in  close 
proximity  to  the  size  or  length 
representation  which  clearly  and 


'  In  accordance  with  mandates  of  section  18  of 
the  FTC  Act,  IS  U.S.C.  57a,  the  Commission 
submitted  this  NPR  to  the  Chairman  of  the 
Committee  on  Commerce,  Science,  and 
Transportation,  United  States  Senate,  and  the 
Chairman  of  the  Subcommittee  on  Commerce, 
Trade  and  Hazardous  Materials,  United  States 
House  of  Representatives,  30  days  prior  to 
publication  of  the  NPR. 


conspicuously  shows  the  maximum 
length  of  the  product  when  fully 
extended  for  use  (i.e.,  excluding  the 
footage  lost  in  overlapping)  along  with 
an  explanation  for  the  basis  of  such 
representation,* 

The  Commission,  as  part  of  its 
oversight  responsibilities,  reviews  rules 
and  guides  periodically.  These  reviews 
seek  information  about  the  costs  and 
benefits  of  the  Commission’s  rules  and 
guides  and  their  regulatory  and 
economic  impact,  l^e  information 
obtained  assists  the  Commission  in 
identifying  rules  and  guides  that 
warrant  modification  or  rescission. 
Accordingly,  on  April  19, 1993,  the 
Commission  published  in  the  Federal 
Register  a  request  for  public  comments 
on  its  Trade  Regulation  Rule  on 
Advertising  and  Labeling  As  To  Length 
of  Extension  Ladders,  16  C.F.R.  Part 
418.  58  FR  21125. 

In  its  Request  for  Comment,  the 
Commission  indicated  that  if  this  rule  is 
retained,  the  Commission  intended  to 
revise  the  examples  contained  in  the 
rule  to  include  “metric”  measurements. 
The  Commission  then  asked 
commenters  to  address  questions 
relating  to  the  costs  and  benefits  of  the 
Rule,  the  burdens  it  imposes,  and  the 
basis  for  assessing  whether  it  should  be 
retained,  or  amended. 

Six  specific  comments  were  received. 
One  commenter,  a  consumer,  opined 
that  the  only  label  that  should  be  on 
ladders  is  the  “maximum  working 
length”  since  consumers  should  not 
have  to  do  any  figuring  to  determine  the 
length  of  the  ladder  that  would  meet 
their  needs. 

Of  the  other  five  commenters,  four  are 
manufacturers  or  suppliers  of  ladders 
and  one  is  a  trade  association.  A  munber* 
of  these  comments  refer  to  the  American 
National  Standards  Institute  (ANSI) 
standard  A14,  which  governs  the 
labeling  of  ladders.  ANSI  standard  A14 
details  the  requirements  for  labeling 
portable  wood  ladders,  portable  metal 
ladders,  fixed  ladders,  job  made  ladders 
and  portable  reinforced  plastic  ladders. 
The  ANSI  standard  requires 
specification  of  the  maximum  working 
length  of  extension  ladders,  as  well  as 
several  other  pieces  of  information  not 
required  by  the  Extension  Ladder  Rule, 
including  the  total  length  of  the  ladder’s 
sections  and  the  highest  standing  level 
of  the  ladder.  Compliance  with  the 
ANSI  standard  therefore  ensures 
compliance  with  the  labeling 
requirements  of  the  Extension  Ladder 


2  The  rule  then  gives  an  example  of  proper  length 
representation  when  the  product  consists  of  two  ten 
foot  sections:  “maximum  working  length  17',  total 
length  of  sections  20'”  or  "17'  extension  ladder”. 
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Rule.  Several  commenters  noted  this 
overlap  in  coverage  of  the  Extension 
Ladder  Rule  and  ANSI  standard,  A14, 
and  recommended  that  the  Rule  be 
retained  vmchanged. 

Another  commenter  stated  that  the 
Rule  has  imposed  minor,  incremental 
costs,  but  opined  that  the  benefits  have 
been  significant  in  that  consiuners  have 
a  better  understanding  of  extension 
ladder  length.  The  commenter 
questioned  whether  there  was  a 
continuing  need  for  this  Rule  given  the 
existence  of  ANSI  standard  A14  and  UL 
Standard  184. 

In  addition  to  these  specific 
comments,  one  general  comment, 
applicable  to  several  rules  being 
renewed,  was  received  from  an 
advertising  agency  association.  This 
organization  recommended  rescission  of 
the  Extension  Ladder  Rule  because  the 
general  prohibitions  of  Section  5  of  the 
FTC  Act  covering  false  and  deceptive 
advertising  apply  to  the  ladder  industry, 
and  thus  the  Rule  creates  imnecessary 
administrative  costs  for  the  government, 
industry  members  and  consiimers.  This 
commenter  did  not  submit  any  analysis 
or  data  relating  to  the  imposition  of 
imnecessary  administrative  costs  on 
affected  industry  members,  govenunent 
or  consumers. 

Commission  staff  also  engaged  in  an 
informal  review  of  industry  practices  by 
examining  the  marking  of  length  on 
extension  ladders  available  for  retail 
sale  at  several  chain  stores.  That  review 
indicated  general  compliance  with  the 
requirements  of  the  Rule.  Additionally, 
a  check  of  Commission  records  failed  to 
find  any  complaints  regarding  non- 
compliance  with  the  Rule,  or  any 
initiation  of  law  enforcement  actions 
alleging  violations  of  the  Rule’s 
requirements.  60  FR  27245. 

On  May  23, 1995,  the  Commission 
issued  an  Advance  Notice  of  Proposed 
Rulemaking  (“ANPR”)  based  on  a 
review  of  the  submissions  received  in 
response  to  the  Request  for  Comment. 
The  Commission  determined  that  there 
may  no  longer  be  a  need  to  continue  the 
Extension  Ladder  Rule  in  light  of  the 
apparent  changes  in  industry  practices 
and  the  existence  of  standards 
mandating  the  point-of-sale  disclosures 
required  by  the  Rule.  60  FR  27246.  No 
comments  were  received  in  response  to 
this  request. 

m.  Rulemaking  Procedures 

The  Commission  finds  that  the  public 
interest  will  be  served  by  using 
expechted  procediures  in  this 
proceeding.  First,  there  do  not  appear  to 
be  any  material  issues  of  dispute  fact 
to  resolve  in  determining  whether  to 
repeal  the  Rule.  Second,  the  use  of 


expedited  procedures  will  support  the 
Conunission’s  goal  of  eliminating 
obsolete  or  imnecessary  regulations 
without  an  undue  expenditure  of 
resdurces,  while  ensuring  that  the 
public  has  an  opportunity  to  submit 
data,  views  and  arguments  on  whether 
the  Conunission  should  rraeal  the  Rule. 

The  Conunission,  therefore,  has 
determined,  pursuant  to  16  C^  1.20,  to 
use  the  procedures  set  forth  in  this 
notice.  These  procedures  include:  (1) 
Publishing  this  Notice  of  Proposed 
Rulemaking;  (2)  soliciting  written 
coimnents  on  the  Commission’s 
proposal  to  repeal  the  Rule;  (3)  holding 
an  informal  hearing,  if  requested  by 
interested  parties;  (4)  obtaining  a  final 
reconunendation  firom  staff  and  (5) 
aimouncing  final  Conunission  action  in 
a  notice  published  in  the  Federal 
Register. 

IV.  Invitation  to  Comment  and 
Questions  for  Qmiment 

Interested  persons  are  requested  to 
submit  written  data,  views  or  arguments 
on  any  issue  of  fact,  law  or  pohcy  they 
believe  may  be  relevant  to  the 
Commission’s  decision  on  whether  to 
repeal  the  Rule.  The  Commission 
requests  that  commenters  provide 
representative  factual  data  in  support  of 
their  comments.  Individual  firms’ 
experiences  are  relevant  to  the  extent 
they  typify  industry  experience  in 
general  or  the  experience  of  similar¬ 
sized  firms.  Commenters  opposing  the 
proposal  repeal  of  the  Rule  should 
explain  the  reasons  they  believe  the 
Ride  is  still  needed  and,  if  appropriate, 
suggest  specific  alternatives.  Proposals 
for  alternative  requirements  should 
include  reasons  and  data  that  indicate 
why  the  alternatives  would  better 
protect  consumers  fi'om  unfair  or 
deceptive  acts  or  practices  under  section 
5  of  the  FTC  Act.  15  U.S.C.  45. 

Although  the  Q)mmission  welcomes 
comments  on  any  aspect  of  the 
proposed  repeal  of  the  Rule,  the 
Commission  is  particularly  interested  in 
comments  on  questions  and  issues 
raised  in  this  Notice.  All  written 
comments  should  state  clearly  the 
question  or  issue  that  the  commenter  is 
addressing. 

Before  taking  final  action,  the 
Commission  will  consider  all  written 
comments  timely  submitted  to  the 
Secretary  of  the  Commission  and 
testimony  given  on  the  record  at  any 
hearings  s^eduled  in  response  to 
requests  to  testify.  Written  conunents 
submitted  will  be  available  for  public 
inspection  in  accordance  with  die 
Freedom  of  Information  Act,  5  U.S.C.  • 
552,  and  Commission  regulations,  on 
normal  business  days  between  the  hours 


of  8:30  a.m.  to  5:00  p.m.  at  the  Federal 
Trade  Commission,  Public  Reference 
Room,  Room  H-130,  Federal  Trade 
Commission,  Sixth  Street  and 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20580,  telephone 
number  202-326-2222. 

Questions 

(1)  Does  the  existence  of  the  ANSI 
standard  governing  the  labeling  of 
extension  ladders  eliminate  or  greatly 
lessen  the  need  for  the  Rule? 

(2)  What  are  the  benefits  and  the  costs 
of  the  Rule  to  consumers? 

(3)  What  are  the  benefits  and  the  costs 
of  the  Rule  to  firms  subject  to  the  Rule’s 
requirements? 

(4)  Are  there  other  federal  or  state 
laws  or  regulations,  or  private  industry 
standards,  that  eliminate  a  need  for  the 
Rule? 

(5)  Does  the  Rule  overlaps  or  conflict 
with  other  federal,  state,  or  local 
government  laws  or  regulations? 

(6)  Is  there  a  continuing  need  for  the 
Rule  or  should  the  Rule  be  repealed? 

V.  Requests  for  Public  Hearings 

Because  there  does  not  appear  to  be 
any  dispute  as  to  material  facts  or  issues 
raised  by  this  proceeding  and  because 
written  comments  appear  adequate  to 
present  the  views  of  all  interested 
parties,  a  public  hearing  has  not  been 
scheduled.  If  any  person  would  like  to 
present  testimony  at  a  public  hearing, 
he  or  she  should  follow  the  procedures 
set  forth  in  the  DATES  and  ADDRESSES 
sections  of  this  Notice. 

VI.  Preliminary  Regulatory  Analysis 

The  Regulatory  Flexibility  Act 
(RFA”),  5  U.S.C.  601-11,  requires  an 
analysis  of  the  anticipated  impact  of  the 
proposed  repeal  of  the  Rule  on  small 
businesses.^  The  analysis  must  contain, 
as  applicable,  a  description  of  the 
reasons  why  action  is  being  considered, 
the  objectives  of  and  legal  basis  for  the 
proposed  action,  the  class  and  number 
of  small  entities  affected,  the  projected 
reporting,  recordkeeping  and  other 
compliance  requirements  being 
proposed,  any  existing  federal  rules 
which  may  duplicate,  overlap  or 
conflict  with  the  proposed  action,  and 
any  significant  alternatives  to  the 


>  Section  22  of  the  FTC  Act,  15  U.S.C  57b-3,  also 
requiras  the  Conunission  to  pwfonn  “legulatoiy 
impact  analyses”  of  a  proposed  rule,  but  only  if  the 
rule  will  have  certain  “significant”  economic  or 
regulatory  efiects.  The  Commission  has  determined 
that  a  preliminary  regulatory  analysis  is  not 
requir^  by  section  22  in  this  proceeding  because 
the  Commission  has  no  reason  to  believe  that 
repealing  the  Rule  will  have  a  “significant” 
economic  or  regulatory  impact  either  beneficial  or 
detrimental,  upon  persons  subject  to  the  Rule  or 
upon  consumers. 
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proposed  action  that  accomplish  its 
objectives  and,  at  the  same  time, 
minimize  its  impact  on  small  entities. 

A  description  of  the  reasons  why 
action  is  being  considered  and  the 
objectives  of  die  proposed  repeal  of  the 
Ride  have  been  eimlained  elsewhere  in 
this  Notice.  Repeal  of  the  Rule  would 
appear  to  have  little  or  no  effect  on  any 
small  business.  The  Commission  is  not 
aware  of  any  existing  federal  laws  or 
regulations  that  woidd  conflict  with 
repeal  of  the  Rule. 

In  light  of  these  reasons,  the 
Commission  certifies,  pursuant  to 
section  605  of  RFA,  5  U.S.C.  605,  that 
if  the  Commission  determines  to  repeal 
the  Ride  that  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  To  ensure  that 
no  substantial  economic  impact  is  being 
overlooked,  however,  the  Commission 
requests  comments  on  this  issue.  After 
reviewing  any  comments  received,  the 
Commission  will  determine  whether  it 
is  necessary  to  prepare  a  final  regulatory 
flexibility  analysis. 

Vn.  Paperwork  Reduction  Act 

The  Extension  Ladder  Rule  does  not 
impose  “information  collection 
requirements’  under  the  Paperwork 
Reduction  Act  (“PRA”),  44  U.S.C.  3501 
et  seq.  The  Rule,  however,  does  contain 
disclosure  requirements,  which  specify 
that  when  the  size  or  length  of  an 
extension  ladder  is  represented  in  terms 
of  the  total  length  of  the  component 
section  such  fact  must  be  noted  and  a 
statement  must  be  placed  in  close 
proximity  to  the  notation  which  clearly 
and  conspicuously  discloses  the 
maximum  length  of  the  product  when 
fully  extended  for  use.'*  Accordingly, 
repeal  of  the  Rule  would  eliminate  any 
burdens  on  the  public  imposed  by  these 
disclosure  requirements. 

Vm.  Additional  Information  for 
Interested  Persons 

A.  Motions  or  Petitions 

Any  motions  or  petitions  in 
connection  with  this  proceeding  must 
be  filed  with  the  Secretary  of  the 
Commission. 

B.  Communications  by  Outside  Parties 
to  Commissioners  of  Their  Advisors 

Pursuant  to  Rule  1.18(c)  of  the 
Commission’s  Rules  of  Practice,  16  CFR 
1.18(c),  communications  with  respect  to 
the  merits  of  this  proceeding  from  any 

*  Under  amendments  to  the  P.R.A.  in  the 
Paperwwk  Reduction  Act  of  1995  (Pub.  L.  104-13, 
109  Stat  163,  to  be  codified  at  44  U.S.C.  3501-20). 
which  will  become  efiective  on  October  1, 1995, 
these  third-party  disclosures  may  constitute  a 
“collection  of  information”  for  'wdiich  OMB 
clearance  must  be  sought. 


outside  party  to  any  Commissioner  or 
Commissioner’s  advisor  during  the 
course  of  this  rulemaking  shall  be 
subject  to  the  following  treatment. 
Written  communications,  including 
written  communications  fiom  members 
of  Congress,  shall  be  forwarded 
promptly  to  the  Secretary  for  placement 
on  the  public  record.  Oral 
communications,  not  including  oral 
communications  from  members  of 
Congress,  are  permitted  only  when  such 
oral  communications  are  transcribed 
verbatim  or  summarized  at  the 
discretion  of  the  Commissioner  or 
Commissioner’s  advisor  to  whom  such 
oral  communications  are  made,  and  are 
promptly  placed  on  the  public  record, 
together  with  any  written 
communications  relating  to  such  oral 
communications.  Memoranda  prepared 
by  a  Commissioner  or  Ckimmissioner’s 
advisor  setting  forth  the  contents  of  any 
oral  communications  from  members  of 
Congress  shall  be  placed  promptly  on 
the  public  record.  If  the  communication 
with  a  member  of  Congress  is 
transcribed  verbatim  or  summarized,  the 
transcript  or  summary  will  be  placed 
promptly  on  the  pubUc  record. 

List  of  Subjects  in  16  CFR  Part  418 

Advertising,  Trade  practices. 

Extension  ladders. 

Authority:  15  U.S.C.  41-58. 

By  direction  of  the  Commission. 

Donald  S.  Qaik, 

Secretary. 

[FR  Doc.  95-23043  Filed  9-15-95;  8:45  am) 
BILUNQ  CODE  «75(M>1-M 

SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Release  No.  34-36213,  international  Series 
Release  No.  852,  File  No.  S7-26-0S] 

RIN  3235-AG65 

Exemption  of  the  Securities  of  the 
United  Mexican  States  Under  the 
Securities  Exchange  Act  of  1934  for 
Purposes  of  Trading  Futures  Contracts 
on  Those  Securities 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Proposed  rule  amendment  and 
solicitation  of  public  comments. 

SUMMARY:  The  Lkimmission  proposes  for 
comment  an  amendment  to  Rule  3al2- 
8  that  would  designate  debt  obligations 
issued  by  the  United  Mexican  States 
(“Mexico”)  as  “exempted  securities”  for 
the  purpose  of  marketing  and  trading  of 
futures  contracts  on  those  securities  in 


the  United  States.  The  amendment  is 
intended  to  permit  futures  on  Mexican 
government  debt  to  be  traded  in  the  U.S. 
This  change  is  not  intended  to  have  any 
substantive  effect  on  the  operation  of 
the  Rule. 

DATES:  Comments  should  be  submitted 
by  October  18, 1995. 

ADDRESSES:  All  comments  should  be 
submitted  in  triplicate  and  addressed  to 
Jonathan  G.  Katz,  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  EIC  20549.  All 
comments  should  refer  to  File  No.  S7- 
26-95,  and  will  be  available  for  public 
inspection  and  copying  at  the 
Commission’s  Public  Reference  Room, 
450  Fifth  Street,  NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  T.  McHale,  Attorney,  Office  of 
Market  Supervision,  Division  of  Market 
Regulation,  Securities  and  Exchange 
Commission  (Mail  Stop  5—1),  450  Fifth 
Street,  NW.,  Washington,  DC  20549,  at 
202/942-0190. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Under  the  Commodity  Exchange  Act 
(“CEA”),  it  is  unlawful  to  trade  a  futures 
contract  on  any  individual  security 
unless  the  security  in  question  is  an 
exempted  security  (other  than  a 
municipal  security)  under  the  Securities 
Act  of  1933  (“Securities  Act”)  or  the 
Securities  Exchange  Act  of  1934 
(“Exchange  Act”).  Debt  obligations  of 
foreign  governments  are  not  exempted 
securities  under  either  of  these  statutes. 
The  Securities  and  Exchange 
Commission  (“SEC”  or  “Commission”), 
however,  has  adopted  Rule  3al2-8 
under  the  Exchange  Act  to  designate 
debt  obligations  issued  by  certain 
foreign  governments  as  exempted 
securities  under  the  Exchange  Act  solely 
for  the  purpose  of  marketing  and  trading 
futures  contracts  on  those  securities  in 
the  United  States.  As  amended,  the 
foreign  governments  currently 
designated  in  the  Rule  are  Great  Britain. 
Canada,  Japan,  Australia,  France,  New 
Zealand,  Austria,  Denmark,  Finland,  the 
Netherlands,  Switzerland,  Germany,  the 
Republic  of  Ireland.  Italy,  and  the 
Kingdom  of  Spain  (the  “Designated 
Foreign  CJovemments”).  As  a  result, 
futures  contracts  on  the  debt  obligations 
of  these  countries  may  be  sold  in  the 
United  States,  as  long  as  the  other  terms 
of  the  Rule  are  satisfied. 

The  Lkimmission  today  is  soliciting 
comments  on  a  proposal  to  amend  Rule 
3al2-8  (17  CFR  240.3al2-8)  to  add  the 
debt  obligations  of  Mexico  to  the  hst  of 
Designate  Foreign  Government 
securities  that  are  exempted  by  Rule 
3al2-8.  To  qiudify  for  the  exemption. 
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futures  contracts  on  debt  obligations  of 
Mexico  would  have  to  meet  all  the  other 
existing  requirements  of  the  Rule. 

n.  Background 

Rule  3al2-8  was  adopted  in  1984  ' 
pursuant  to  the  exemptive  authority  in 
Section  3(a)(12)  of  the  Exchange  Act  in 
order  to  provide  limited  relief  from  the 
CEA’s  prohibition  on  futures  overlying 
individual  secimties.^  As  originally 
adopted,  the  Rule  provided  that  the  debt 
obligations  of  Great  Britain  and  Canada 
would  be  deemed  to  be  exempted 
securities,  solely  for  the  purpose  of 
permitting  the  offer,  sale,  and 
confirmation  of  “qualifying  foreign 
futures  contracts”  on  such  securities,  so 
long  as  the  securities  in  question  were 
neither  registered  under  the  Securities 
Act  nor  the  subject  of  any  American 
depositary  receipt  so  registered.  A 
futures  contract  on  such  a  debt 
obligation  is  deemed  imder  the  Rule  to 
be  a  "qualifying  foreign  futures 
contract”  if  the  contract  is  deliverable 
outside  the  United  States  and  is  traded 
on  a  board  of  trade.^ 

The  conditions  imposed  by  the  Rule 
were  intended  to  facilitate  the  trading  of 
futures  contracts  on  foreign  government 
seoirities  in  the  United  States  while 
requiring  offerings  of  foreign 
government  securities  to  comply  with 
the  federal  securities  laws.  Accordingly, 
the  conditions  set  forth  in  the  Rule  were 
designed  to  ensure  that,  absent 
registration,  a  domestic  market  in 
unregistered  foreign  government 
securities  would  not  develop,  and  that 
markets  for  futures  on  these  instruments 
would  not  he  used  to  avoid  the 
securities  law  registration  requirements. 

Subsequently,  the  Commission 
amended  the  Rule  to  include  the  debt 
securities  issued  by  Japan,  Australia, 
France,  New  Zealand,  Austria, 

Denmark,  Finland,  the  Netherlands, 
Switzerland,  Germany,  the  Republic  of 


■  See  Securities  Exchange  Act  Release  Nos.  20708 
(“Adopting  Release”)  (Ma^  2, 1984),  49  FR  8595 
(March  8, 1984)  and  19811  (“Proposing  Release”) 
(May  25. 1983),  48  FR  24725  (June  2. 1983). 

2  In  approving  the  Futures  Trading  Act  of  1982, 
Congress  expressed  its  understanding  that  neither 
the  SEC  nor  the  Conunodity  Futures  Trading 
Conunission  (“CFTC")  had  intended  to  bar  the  sale 
of  futures  on  debt  obligations  of  the  United 
Kingdom  of  Great  Britain  and  Northern  Ireland  to 
U.S.  persons,  and  its  expectation  that 
administrative  action  would  be  taken  to  allow  the 
sale  of  such  futures  contracts  in  the  United  States. 
See  Proposing  Release,  supra  note  1, 48  FR  at  24725 
(citing  128  Cong.  Rec.  H7492  (daily  ed.  September 
23. 1982)(statements  of  Representatives  Daschle  and 
Wirth)). 

^  As  originally  adopted,  the  Rule  required  that  the 
board  of  trade  be- located  in  the  countfy  that  issued 
the  underlying  securities.  This  requirement  was 
eliminated  in  1987.  See  Securities  Exchange  Act 
Release  No.  24209  (March  12, 1987),  52  FR  3875 
(March  20. 1987). 


Ireland,  Italy,  and  the  Kingdom  of 
Spain.^ 

in.  Discussion 

The  (Chicago  Mercantile  Exchange 
(“CME”)  has  proposed  that  the 
Commission  amend  Rule  3al2-8  to 
include  the  sovereign  debt  of  Mexico.^ 
The  CME  intends  to  develop  a  contract 
market  in  Mexican  Certificados  de  la 
Tesoreria  de  la  Federacion  (“Ctetes”), 
which  are  short-term  Mexican 
government  securities,  and  in  Mexican 
Brady  bonds,  a  class  of  longer  term 
sovereign  Mexican  debt  issues.*  Brady 
bonds  are  issued  pursuant  to  the  Brady 
plan  which  allowed  developing 
countries  to  restructure  their 
commercial  bank  debt  by  issuing  long¬ 
term  dollar  denominated  bonds.'^  The 


<  As  originally  adopted,  the  Rule  applied  only  to 
British  and  Canadian  government  securities.  See 
Adopting  Release,  supra  note  1.  In  1986,  the  Rule 
was  amended  to  include  Japanese  government 
securities.  See  Securities  Exchange  Act  Release  No. 
23423  fiuly  11, 1986),  51  FR  25996  Quly  18. 1986). 

In  1987,  the  Rule  was  amended  to  include  debt 
securities  issued  by  Australia.  France  and  New 
Zealand.  See  Securities  Exchange  Act  Release  No. 
25072  (October  29. 1967),  52  FR  42277  (November 
4, 1987).  In  1988,  the  Rule  was  amended  to  include 
debt  securities  issued  by  Austria,  Denmark, 

Finland,  the  Netherlantls,  Switzerland,  and  West 
Germany.  See  Securities  Exchange  Act  Release  No. 
26217  (October  26, 1988),  53  FR  43860  (October  31, 
1988).  In  1992  the  Rule  was  auin  amended  to  (1) 
include  debt  securities  offered  by  the  Republic  of 
Ireland  and  Italy,  (2)  change  the  country 
designation  of  “West  Germany”  to  the  “Federal 
Republic  of  Germany,”  and  (3)  replace  all 
references  to  the  informal  names  of  the  countries 
listed  in  the  Rule  with  references  to  their  official 
names.  See  Securities  Exchange  Act  Release  No. 
30166  (January  6, 1992),  57  FR  1375  (January  14. 
1992).  Finally,  the  Rule  was  amended  to  include 
debt  securities  issued  by  the  Kingdom  of  Spain.  See 
Securities  Exchange  Act  Release  No.  34908  (October 
27, 1994),  59  FR  54812  (November  2, 1994). 

’  ’  See  Letter  horn  William  J.  Brodsky,  President 
and  Chief  Executive  Officer,  CME.  to  Arthur  Levitt, 
Jr.,  Chairman,  Conunission,  dated  May  3, 1995. 

*The  marketing  and  trading  of  foreign  futures 
contracts  is  subject  to  regulation  by  the  CFTC.  In 
particular.  Section  4b  of  the  CEA  authorizes  the 
CFTC  to  regulate  the  offer  and  sale  of  foreign 
fillures  contracts  to  U.S.  residents,  and  Rule  9  (17 
CFR  30.9),  promulgated  under  Section  2(a)(1)(A)  of 
the  CEA,  is  intended  to  prohibit  fraud  in  cormection 
with  the  offer  and  sale  of  futures  contracts  executed 
on  foreign  exchanges.  Additional  rules  promulgated 
under  2(a)(1)(A)  of  the  CEA  govern  the  domestic 
offer  and  sale  of  futures  and  options  contracts 
traded  on  foreign  boards  of  trade.  These  rules 
require,  among  other  things,  that  the  domestic  offer 
and  sale  of  foreign  futures  be  effected  through  the 
CFTC  registrants  or  through  entities  subject  to  a 
foreign  regulatory  framework  comparable  to  that 
governing  domestic  futures  trading.  See  17  CFR 
30.3.  30.4,  and  30.5  (1991). 

^  There  are  several  types  of  Brady  bonds,  but  “Par 
Bradys”  and  “Discount  Bradys”  represent  the  great 
majority  of  issues  in  the  Brady  bond  market.  In 
general,  both  Par  Bradys  and  Discount  Bradys  are 
secured  as  to  principal  at  maturity  by  U.S.  Treasury 
zero-coupon  tends.  Additionally,  usually  12  to  18 
months  of  interest  payments  are  also  secured  in  the 
form  of  a  cash  collateral  account,  which  is 
maintained  to  pay  interest  in  the  event  that  the 
sovereign  debtor  misses  an  interest  payment. 


Commission  imderstands  that  Mexican 
Brady  bonds  are  currently  traded 
primarily  in  the  over-the-counter  market 
in  the  United  States. 

Under  the  proposed  amendment,  the 
existing  conditions  set  forth  in  the  Rule 
(i.e.,  that  the  imderlying  securities  not 
be  registered  in  the  United  States,^  the 
futures  contracts  require  delivery 
outside  the  United  States,^  and  the 
contracts  be  traded  on  a  board  of  trade) 
would  continue  to  apply. 

There  appears  to  be  an  active  and 
liquid  market  in  Mexican  debt 
instruments.  As  of  March  31, 1995, 
there  was  approximately  US  $87.5 
billion  face  amount  Mexican 
government  debt  issued  and 
outstanding. ‘C’  There  are  numerous 
classes  of  debt  instruments  with  varying 
maturities.  According  to  the  CME 
petition,  the  cash  market  for  Cetes 
evidences  active  trading;  between  1993 
and  1994,  the  monthly  trading  volume 
(in  principal  amount)  of  Cetes  ranged 
from  a  low  of  approximately  US  $18.5 
billion  to  a  high  of  US  $1.1  trillion." 
There  are,  of  course,  less  actively  traded 
Mexican  debt  issues. 

The  Commission  preliminarily 
'  believes  that  the  trading  of  futures  on 
Mexican  sovereign  debt  would  provide 
U.S.  investors  with  a  vehicle  for  hedging 
the  risks  involved  in  the  trading  of 


■The  Commission  notes  that  Mexican  Cetes  are 
not  cuirently  registered  in  the  United  States.  The 
Commission  is  aware,  however,  that  certain 
Mexican  sovereign  debt  is  registered  in  the  United 
States  and  that  the  trading  of  futures  on  these  debt 
issues  would  not  be  exempted  under  Rule  3al2-8 
from  the  CEA’s  prohibition  on  futures  overlying 
individual  securities  that  are  not  exempted 
securities.  With  respect  to  Brady  tends,  the 
CcHiunission  notes  that  its  Division  of  Corporation 
Finance  issued  a  no-action  letter  relating  to  the  offer 
and  sale  of  Mexican  Brady  tends  in  the  United 
States  without  registration  under  the  Securities  Act. 
See  Letter  from  Anita  T.  Klein,  Attorney,  Office  of 
International  Corporate  Finance,  Division  of 
Corporation  Finance,  to  Alan  L.  Beller,  Esq.,  Cleary. 
Gottlieb,  Steen  &  Hamilton,  dated  March  28, 1990. 

■The  CME’s  proposed  futures  contracts  will  be 
cash-settled  (i.e.,  settlement  of  the  futures  contracts 
will  not  entail  delivery  of  the  underlying 
securities).  The  Commission  has  recognized  that  a 
cash-settled  futures  contract  is  consistent  with  the 
requirement  of  the  Rule  that  delivery  must  be  made 
outside  the  United  States.  See  Securities  Exchange 
Act  Release  No.  25072  (October  29, 1987),  52  FR 
42277  (November  4. 1987). 

'■See Exhibit  D  to  Form'18-K,  Annual  Report  for 
Foreign  Governments  and  Political  Subdivisions 
Thereof,  17  (]FR  249.218,  fried  by  Mexico. 

■ '  Moreover,  according  to  a  recent  survey  of 
members  of  the  Emerging  Markets  Traders 
Association  (“EMTA”),  Mexican  debt  instruments 
are  the  most  popularly  traded  of  all  emerging 
.  markets  instruments.  According  to  the  survey,  the 
total  annua!  1994  trading  volume  for  Mexican  Cetes 
amounted  to  approximately  US  $27.2  billion,  and 
approximately  US  $282.3  billion  for  Mexican  Brady 
bonds.  The  survey,  which  was  responded  to  by  80 
out  of  the  333  members  of  the  EMTA,  was  prepared 
for  the  EMTA  by  Price  Waterhouse  LLP.  STO 1994 
Debt  Trading  Volume  Survey.  Emerging  Market 
Traders  Association  (May  1. 1995). 
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Mexican  Cetes  and  Mexican  Brady 
bonds.  The  Commission  notes,  however, 
that  there  are  certain  differences 
between  the  sovereign  debt  securities  of 
Mexico  and  the  debt  secmities  of  the 
Designated  Foreign  Governments.  In 
coimection  with  some  of  the  prior 
amendments  to  the  Rule,  the 
Commission  noted  that  the  long-term 
sovereign  debt  of  those  countries  was  . 
rated  in  one  of  the  two  highest  rating 
categories  by  at  least  two  nationally 
recognized  statistical  rating 
organizations  (“NRSROs”).'^  This 
factor,  according  to  the  Commission, 
could  be  viewed  eis  indirect  evidence  of 
an  active  and  liquid  secondary  trading 
market. 

Mexico’s  long-term  sovereign  debt 
obligations  are  not  rated  in  one  of  the 
two  highest  rating  categories.  >3 
Although  the  Commission  in  1987 
propos^  to  incorporate  a  rating 
standard  specific^ly  exempting 
securities  issued  by  any  covmtry  with 
outstanding  long-term  sovereign  debt 
rated  in  one  of  the  two  highest  rating  , 
categories  by  at  least  two  NRSROs,‘^  it 
ultimately  declined  to  adopt  such  a 
rule.i^  At  the  time  of  the  1987  Rule 
proposal,  the  Commission  expressed 
concerns  that  in  the  absence  of  such  a 
requirement,  the  Rule  might  be  used  as 
a  subterfuge  to  market  or  trade 
unregistered  sovereign  foreign  debt 
through  futures  trading.  The 
tSommission,  however,  indicated  that  it 
did  not  intend  to  preclude  futures 
trading  on  foreign  debt  that  did  not  meet 
this  ratings  requirement  and  indeed 
subsequently  sought  comment  on  the 
feasibility  of  other  factors  for 
consideration,  such  as  volume  and 
depth  of  trading  in  a  sovereign  issuer’s 
debt. 

IV.  Request  for  Comments 

The  Conunission  seeks  comments  on 
designating  the  debt  securities  of 
Mexico  as  exempted  securities  rmder 
Rule  3al2-8.  The  Commission  is 


Set  Securities  Exchange  Act  Release  No.  26217 
(October  26, 1988),  53  FR  43860  (October  31, 1988] 
(Austria,  Denmark,  Finland,  the  Netherlands, 
Switzerland,  and  [West]  Germany];  Securities 
Exchange  Act  Release  No.  30166  (January  6, 1992], 
57  FR  1375  (Republic  of  Ireland  and  Italy]; 
Securities  Exchange  Act  Release  No.  34908  (October 
27, 1994],  59  FR  54812  (November  2, 1994] 
(Kingdom  of  Spain]. 

As  of  June,  1995,  Standard  and  Poor’s  Corp. 
("SftP”]  rated  Mexico’s  long-term  foreign  currency 
debt  BB  and  its  long-term  local  currency  debt  BBB-f. 
As  of  the  same  date,  Mexico’s  Bonos  de  Desarrollo 
(BondesJ  ivere  rated  Baa3  by  Moody’s  Investors 
Service. 

>*See  Securities  Exchange  Act  Release  No.  24428 
(May  5, 1987],  52  FR  18237  (May  14, 1987]. 

See  Securities  Exchange  Act  Release  No.  25072 
(October  29, 1987],  52  FR  42277  (November  4, 
1987]. 


particularly  interested  in  receiving 
comments  to  the  proposed  amendment 
in  light  of  the  fact  that  Mexico  would  be 
the  first  emerging  market  coimtry  to  be 
included  as  a  Designated  Foreign 
Ckivemment.  Comments  should  address 
whether  the  trading  or  other 
characteristics  of  Mexican  debt  warrant 
an  exemption  for  piuposes  of  futures 
trading. 

In  addition,  the  Commission  seeks 
comment  on  the  general  application  and 
operation  of  the  Rule  given  the 
increased  globalization  of  the  securities 
markets  since  the  Rule  was  adopted. 
Comment  also  is  sought  on  the 
appropriateness  of  designating  Mexican 
sovereign  debt  as  exempted  securities 
even  though  its  long-term  debt  is  not 
rated  in  one  of  the  two  highest  rating 
categories  by  at  least  two  NRSROs.  'The 
(Commission  seeks  additional  comment 
on  whether  debt  ratings  should  continue 
to  be  used  in  evaluating  proposals  to 
add  coimtries  to  the  Rule  and  what 
alternative  criteria,  such  as  volume  and 
depth  of  trading  or  amoimt  of 
outstanding  debt,  could  be  used.'^ 

The  (Commission  further  seeks 
comment  on  the  (CME’s  proposal  to 
develop  a  contract  market  for  Mexican 
Brady  bonds,  in  light  of  the  domestic 
trading  activity  in  the  over-the-counter 
market  for  these  bonds.  Commentators 
also  are  invited  to  discuss  any  imique 
issues  associated  with  Brady  bonds. 

V.  Cost-Benefit  Analysis 

Preliminarily,  the  Commission 
believes  that  the  proposed  amendment 
offers  potential  benefits  for  U.S. 
investors.  If  adopted,  the  proposed 
amendment  would  allow  U.S.  boards  of 
trade  to  offer  in  the  United  States,  and 
U.S.  investors  to  trade,  a  greater  range 
of  futures  contracts  on  foreign 
government  debt  obligations. 

The  (Commission  does  not  anticipate 
that  the  proposed  amendment  would  . 
result  in  any  direct  cost  for  U.S. 
investors  or  others.  The  proposed 
amendment  would  impose  no 
recordkeeping  or  compliance  burdens, 
and  merely  would  provide  a  limited 
purpose  exemption  under  the  federal 
securities  laws.  The  restrictions 
imposed  imder  the  proposed 
amendment  are  identical  to  the 
restrictions  currently  imposed  under  the 
terms  of  the  Rule  and  are  designed  to 
protect  U.S.  investors.*’ 


See  supra  note*  14  and  15  and  accompanying 

text 

■^The  proposal  represents  the  first  time  an 
emerging  market  sovereign  debt  would  be  added  to 
the  Rule.  Additionally,  the  amendment  would 
permit  the  trading  of  futures  on  Brady  bonds.  As 
noted  above,  the  Commission  is  interested  in  the 


The  (Commission  solicits  comments 
on  the  costs  and  benefits  of  the 
proposed  amendment  to  Rule  3al2-8. 
Specifically,  the  Commission  requests 
commentators  to  address  whether  the 
proposed  amendment  would  generate 
the  anticipated  benefits,  or  impose  any 
costs  on  U.S.  investors  or  others. 

VI.  Regulatory  Flexibility  Act 
(Certification 

Pursuant  to  Section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  the  (Chairmem  of  the  Commission 
has  certified  that  the  amendment 
proposed  herein  would  not,  if  adopted, 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification,  including  the  reasons 
therefor,  is  attached  to  this  release  as 
Appendix  A. 

Vn.  Statutory  Basis 

The  amendment  to  Rule  3al2-8  is 
being  proposed  pursuant  to  15  U.S.C. 

78a  etseq.,  particularly  Sections  3(a)(12) 
and  23(a),  15  U.S.C.  78c(a)(12)  and 
78w(a). 

List  of  Subjec^ts  in  17  CFR  Part  240 

Reporting  and  recordkeeping 
requirements,  Secvuities. 

Vm.  Text  of  the  Proposed  Amendment 

For  the  reasons  set  forth  in  the 
preamble,  the  Commission  is  proposing 
to  amend  Part  240  of  (Chapter  11,  Title  17 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c,  77d,  77g,  77j, 

77s,  77eee,  77ggg,  77nnn,  778ss,  77ttt,  78c, 
78d.  78i,  78j,  787,  78m.  78n,  78o,  78p,  78q, 
788,  78w,  78x,  7877(d),  79q,  79t,  SOa-20,  80a- 
23,  80a-29,  80a-37,  80b-3,  80b-4,  and  80b-ll, 
imless  otherwise  noted. 

*  *  «  *  * 

2.  §  240.3al2-8  is  amended  by 
removing  the  word  “or”  at  the  end  of 
paragraph  (a)(l)(xiv),  removing  the 
“period”  at  the  end  of  paragraph 
(a)(l)(xv)  and  adding  “;  or”  in  its  place, 
and  adding  paragraph  (a)(l)(xvi)  to  read 
6is  follows: 

§  240.3a1 2-4  Exemption  for  deeignatad 
foreign  government  securities  for  purposes 
of  futures  trading. 

(a)  *  *  * 

(1)‘  *  * 

(xvi)  the  United  Mexican  States. 
***** 


impact  of  this  proposal  on  the  objectives  of  the 
Rule. 
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By  the  (Commission. 

Dated:  September  11, 1995. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

Note:  Appendix  A  to  the  Preamble  will  not 
appear  in  the  (Code  of  Federal  Regulations. 

Appendix  A — ^Regulatory  Flexibility 
Act  Certification 

I,  Arthur  Levitt,  Jr.,  (Chairman  of  the 
Securities  and  Exchange  (Commission,  hereby 
certify,  pursuant  to  5  U.S.C  6050)),  diat  the 

froposed  amendment  to  Rule  3a12-8 
‘Rule”)  imder  the  Securities  Exchange  Act 
of  1934  (“Exchange  Act”)  set  forth  in 
Securities  Exchange  Act  Release  No.  36213, 
which  would  define  government  securities  of 
Mexico  as  exempted  securities  under  the 
Exchange  Act  for  the  piupose  of  trading 
futures  on  such  sectirities,  will  not  have  a 
significant  economic  imi>act  on  a  substantial 
number  of  small  entities  for  the  following 
reasons.  First,  the  proposed  amendment 
imposes  no  record-keeping  or  compliance 
bu^en  in  itself  and  merely  allows,  in  effect, 
the  marketing  and  trading  in  the  United 
States  of  futures  contracts  overlying  the 
government  securities  of  Mexico,  ^ond, 
because  futures  contracts  on  the  fifteen 
coimtries  whose  debt  obligations  are 
designated  as  “exempted  securities”  imder 
the  Rule,  which  already  can  be  traded  and 
marketed  in  the  U.S.,  still  will  be  eligible  for 
trading  under  the  proposed  amendment,  the 
proposal  will  not  affect  any  entity  currently 
engaged  in  trading  sucb  futures  contracts. 
Third,  because  the  level  of  interest  presently 
evident  in  this  country  in  the  futures  trading 
covered  by  the  proposed  rule  amendment  is 
modest  and  those  primarily  interested  are 
laige,  institutional  investors,  neither  the 
availability  nor  the  unavailability  of  these 
futures  products  will  have  a  significant 
economic  impact  on  a  substantial  number  of 
small  entities,  as  that  term  is  defined  for 
broker-dealers  in  27  CFR  240.0-10  and  to  the 
extent  that  it  is  defined  for  futures  market 
participants  in  the  Commodity  Futures 
Trading  Conunission’s  “Policy  Statement  and 
Establishment  of  Definitions  of  'Small 
Entities’  for  Purposes  of  the  Regulatory 
Flexibility  Act”  '• 

Dated:  September  8, 1995. 

Arthur  Levitt,  Jr., 

Chairman. 

[FR  Doc.  95-23019  Filed  9-15-95;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[FRL-S296-2] 

RIN  2060-AF33 

Hazardous  Air  Pollutant  List;  Proposed 
Modification 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


■■45  FR  18618  (April  30, 1982). 


AtmON:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  proposed  rule,  upon 
promulgation,  will  amend  the  (^lean  Air 
Act  (Act)  list  of  hazardous  air  pollutants 
(section  112(b)(1),  by  removing  the 
compound  caprolactam  (CAS  No.  105- 
60-2).  This  action  is  being  taken  in 
response  to  a  petition  to  delete  the 
substance  caprolactam  which  was  filed 
by  AlliedSignal,  Inc.,  BASF 
Corporation,  and  DSM  Chemicals  North 
America  under  section  112(b)(3)  of  the 
Act.  The  EPA  is  granting  the  petition  by 
issuance  of  this  propos^  rule.  The 
decision  to  grant  the  petition  is  based  on 
the  Agency’s  examination  of  the 
available  information  concerning  the 
potential  hazards  of  and  projected 
exposures  to  caprolactam.  Based  on  this 
information,  EPA  has  made  an  initial 
determination  that  there  are  adequate 
data  on  the  health  and  environmental 
effects  of  caprolactam  to  determine  that 
emissions,  ambient  concentrations, 
bioacccumulation,  or  deposition  of  the 
compound  are  not  reasonably 
anticipated  to  cause  adverse  hiunan 
health  or  environmental  efiects.  This 
determination  also  takes  into 
consideration  the  likelihood  of  adverse 
effects  in  light  of  the  very  limited 
potential  for  ambient  inhalation 
exposure. 

DATES:  Written  comments  must  be 
received  on  or  before  November  2, 1995. 
The  EPA  will  hold  a  public  hearing  if 
EPA  receives  a  written  request  for  such 
a  hearing  on  or  before  October  18, 1995. 
If  a  hearing  is  requested  in  a  timely 
manner,  EPA  will  keep  the  record  open 
for  thirty  days  after  such  hearing  to 
receive  rebuttal  or  supplementary 
information. 

ADDRESSES:  Submit  written  comments 
(duplicate  copies  preferred)  to:  Ontral 
Docket  Section  (A-130),  Environmental 
Protection  Agency,  Attention:  Docket 
No.  A-94-33,  401  M  St.  SW., 
Washington,  D.C.  20460.  The  docket 
includes  a  copy  of  the  original  petition, 
comments  submitted  concerning  that 
petition,  and  additional  materials 
supporting  the  proposed  rule.  The 
docket  may  be  inspected  between  8:00 
a.m.  and  4:30  p.m.  on  weekdays  at 
EPA’s  Central  Docket  Section,  West 
Tower  Lobby,  Gallery  1,  Waterside  Mall, 
401  M  St.,  SW,  Washington,  D.C.  20460. 
A  reasonable  fee  may  be  charged  for  . 
copying. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Nancy  B.  Pate,  Office  of  Air  (Quality 
Planning  and  Standards,  (MD-12),  U.S. 
EPA,  Research  Triangle  Park,  NC  27711, 
telephone  (919)  541-5347. 


SUPPLEMENTARY  INFORMATION: 

Table  of  Ckintents 

l.  Badcground 

n.  Criteria  for  Delisting 

m.  Summary  of  the  Petition 
rv.  EPA  Andysis  of  Petition 

A.  Hazard  Evaluation 

B.  Exposure  Evaluation 

C  Human  Risk  Determination 
D.  Environmental  Effects 

V.  Proposal  to  Delete 

VI.  Interim  Relief 

VII.  Miscellaneous 

A.  Executive  Order  12866 
B.  Regulatory  Flexibility  Analysis 
C  Unfunded  Mandates 

I.  Background 

Section  112  of  the  Act  contains  a 
mandate  for  EPA  to  evaluate  and  control 
emissions  of  hazardous  air  pollutants. 
Section  112(b)(1)  includes  an  initial  list 
of  hazardous  air  pollutants  that  is 
composed  of  specific  chemical 
compounds  and  compound  classes  to  be 
used  to  identify  source  categories  for 
which  the  EPA  will  promulgate 
emissions  standards.  The  listed 
categories  are  subject  to  emission 
standards  subsequently  developed 
under  section  112.  The  EPA  must 
periodically  review  the  list  of  hazardous 
air  pollutants  and,  where  appropriate, 
revise  this  list  by  rule.  In  addition,  any 
person  may  petition  EPA  under  section 
112(b)(3)  to  modify  the  list  by  adding  or 
deleting  one  or  more  substances.  A 
petitioner  seeking  to  delete  a  substance 
must  demonstrate  that  there  are 
adequate  data  on  the  health  and 
environmental  effects  of  the  substance 
to  determine  that  emissions,  ambient 
concentrations,  bioaccumulation,  or 
deposition  of  the  substance  may  not 
reasonably  be  anticipated  to  cause  any 
adverse  effects  to  human  health  or  the 
environment.  To  sustain  this  burden,  a 
petitioner  must  provide  a  detailed 
evaluation  of  the  available  data 
concerning  the  substance’s  potential 
adverse  health  and  environmental 
effects,  and  estimate  the  potential 
exposures  through  inhalation  or  other 
routes  resulting  from  emissions  of  the 
substance. 

On  July  19, 1993,  EPA  received  a 
petition  from  AlliedSignal,  Inc.,  BASF 
(Dcrporation,  and  DSM  (Chemicals  North 
America,  Inc.  (“petitioners”),  to  delete 
caprolactam  (CAS  No.  105-60-2)  from 
the  hazardous  air  pollutant  list  in 
section  112(b)(1),  42  U.S.C.,  section 
7412(b)(1).  Following  receipt  of  the 
petition,  EPA  conducted  a  preliminary 
evaluation  to  determine  whether  the 
petition  was  complete  according  to 
Agency  criteria.  To  be  deemed 
complete,  a  petition  must  consider  all 
available  health  and  environmental 
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effects  data.  A  petition  must  also 
provide  comprehensive  emissions  data, 
including  ciirrent  peak  and  annual 
average  emissions  for  each  source,  and 
must  estimate  the  resultant  exposures  of 
people  living  in  the  vicinity  of  the 
source.  In  addition,  a  petition  must 
address  the  environmental  impacts 
associated  with  emissions  to  the 
ambient  air  and  impacts  associated  with 
the  subsequent  cross-media  transport  of 
those  emissions.  The  EPA  found  the 
petition  to  delete  caprolactam  to  be 
complete  and  puhli^ed  a  notice  of 
receipt  and  request  for  comments  in  the 
-  Federal  Register  on  Augxist  26, 1993  (58 
FR  45081). 

The  EPA  received  ten  submissions  in 
response  to  the  request  for  comments 
concerning  the  caprolactam  petition. 
Eight  of  these  submissions  related  to  an 
AlliedSignal  facility  that  emits 
caprolactam  which  is  located  in  Irmo, 
South  Carolina.  A  number  of  Irmo 
residents  reported  health  problems  that 
they  believ^  were  eissociated  with 
caprolactam  emissions  from  this  plant. 
The  EPA  subsequently  met  with  a  local 
citizens’  group,  representatives  of 
AlliedSignal,  and  the  South  Carolina 
Department  of  Health  and 
Environmental  Control  to  discuss  the 
citizens’  concerns  regarding 
caprolactam  emissions  from  the  facility, 
and  to  explore  mechanisms  which  could 
lead  to  prompt  installation  of  additional 
controls  of  such  emissions. 

On  March  13, 1995,  EPA  executed 
two  detailed  agreements  with 
AlliedSignal  concerning  the  Irmo 
manufacturing  facility  and  another 
facility  located  in  Chesterfield,  Virginia, 
copies  of  which  are  included  in  the 
public  docket  for  this  rulemaking. 
AlliedSignal  agreed  that,  if  caprolactam 
is  delisted  pursuant  to  this  proposal, 
AlliedSignal  will  install  emissions 
controls  which  EPA  believes  are 
equivalent  to  the  controls  which  would 
have  been  required  had  EPA  issued  a 
standard  to  control  these  sources  under 
section  112.  The  agreed  emissions 
controls  will  be  incorporated  in 
federally  enforceable  operating  permits 
for  the  affected  facilities,  and  will  be  in 
place  years  earlier  than  controls  would 
have  otherwise  been  required.  In 
addition,  AlliedSignal  has  agreed  to 
establish  a  citizen  advisory  panel 
concerning  the  Irmo  facility  in  order  to 
improve  communications  with  the 
commimity  and  to  assiure  that  citizens 
have  an  ongoing  role  in  implementation 
of  the  agreed  emission  reductions. 

n.  Criteria  for  Delisting 

Section  112(b)(2)  of  the  Act  requires 
EPA  to  make  periodic  revisions  to  the 
initial  list  of  hazardous  air  pollutants  set 


forth  in  section  112(b)(1)  and  outlines 
criteria  to  be  applied  in  deciding 
whether  to  add  or  delete  particular 
substances.  Section  112(b)(2)  identifies 
pollutants  that  should  be  listed  as: 

*  *  *  pollutants  which  present,  or  may 
present,  through  inhalation  or  other  routes  of 
exposure,  a  threat  of  adverse  human  health 
e^cts  (including,  but  not  limited  to, 
substances  which  are  known  to  be,  or  may 
reasonably  be  anticipated  to  be,  carcinogenic, 
mutagenic,  teratogenic,  neurotoxic,  which 
cause  reproductive  dysfunction,  or  which  are 
acutely  or  chronically  toxic)  or  adverse 
environmental  effects  whether  through 
ambient  concentrations,  bioaccumulation, 
deposition,  or  otherwise  *  *  * 

To  assist  EPA  in  making  judgments 
about  whether  a  pollutant  causes  an 
adverse  enviroiunental  effect,  section 
112(a)(7)  defines  an  “adverse 
environmental  effect’’  as: 

*  *  *  any  significant  and  widespread 
adverse  effect,  which  may  reasonably  be 
anticipated,  to  wildlife,  aquatic  life,  or  other 
natural  resources,  including  adverse  impacts 
on  populations  of  endangered  or  threatened 
species  or  significant  degradation  of 
environmental  quality  over  broad  areas. 

Section  112(b)(3)  establishes  general 
requirements  for  petitioning  EPA  to 
minify  the  hazardous  air  pollutant  list 
by  adding  or  deleting  a  substance. 
Although  the  Administrator  may  add  or 
delete  a  substance  on  his  own  initiative, 
the  burden  is  on  a  petitioner  to  include 
sufficient  information  to  support  the 
requested  addition  or  deletion  under  the 
substantive  criteria  set  forth  in  sections 
112(b)(3)  (B)  and  (C).  The  Administrator 
must  either  grant  or  deny  a  petition 
within  18  months  of  receipt.  If  the 
Administrator  decides  to  grant  a 
petition,  the  Agency  publishes  a  written 
explanation  of  the  Administrator’s 
decision,  along  with  a  proposed  rule  to 
add  or  delete  the  substance.  If  the 
Administrator  decides  to  deny  the 
petition,  the  Agency  publishes  a  written 
explanation  of  the  basis  for  denial.  A 
decision  to  deny  a  petition  is  final 
Agency  action  subject  to  review  in  the 
D.C.  Circuit  Coiut  of  Appeals  imder 
Section  307(b)  of  the  Act. 

To  promulgate  a  final  rule  deleting  a 
substance  from  the  hazardous  air 
pollutant  list,  section  112(b)(3)(C) 
provides  that  the  Administrator  must 
determine  that: 

*  *  *  there  is  adequate  data  on  the  health 
and  environmental  effects  of  the  substance  to 
determine  that  emissions,  ambient 
concentrations,  bioaccumulation,  or 
deposition  of  the  substance  may  not 
reasonably  be  anticipated  to  cause  any 
adverse  effects  to  the  human  health  or 
adverse  environmental  effects. 

The  EPA  will  grant  a  petition  to  delete 
a  substance,  and  publish  a  proposed 


rule  to  delete  that  substance,  if  it  makes 
an  initial  determination  that  this 
criterion  has  been  met.  After  affording 
an  opporttmity  for  comment  and  for  a 
hearing,  EPA  ladll  make  a  final 
determination  whether  the  criterion  has 
been  met. 

The  EPA  does  not  interpret  section 
112(b)(3)(C)  to  require  absolute  certainty 
that  a  pollutant  will  not  cause  adverse 
effects  on  human  health  or  the 
environment  before  it  may  be  deleted 
from  the  list.  The  use  of  the  terms 
“adequate’’  and  “reasonably’’  indicate 
that  the  Agency  must  weigh  the 
potential  imcertainties  and  their  likely 
significance.  Uncertainties  concerning 
the  risk  of  adverse  health  or 
environmental  effects  may  be  mitigated 
if  EPA  can  determine  that  projected 
exposiires  are  sufficiently  low  to 
provide  reasonable  assiurance  that  such 
adverse  effects  will  not  occur.  Similarly, 
imcertainties  concerning  the  magnitude 
of  projected  exposures  may  be  mitigated 
if  EPA  can  determine  that  the  levels 
which  might  cause  adverse  health  or 
environmental  effects  are  sufficiently 
high  to  provide  reasonable  assurance 
that  exposures  will  not  reach  harmful 
levels.  However,  the  burden  remains  on 
a  petitioner  to  resolve  any  critical 
uncertainties  associated  with  missing 
information.  The  EPA  will  not  grant  a 
petition  to  delete  a  substance  if  there  are 
major  uncertainties  which  need  to  be 
addressed  before  EPA  would  have 
sufficient  information  to  make  the 
requisite  determination. 

in.  Summary  of  the  Petition 

The  petition  to  delete  caprolactam 
stated  that  the  petitioners  comprise  100 
percent  of  the  U.S.  caprolactam 
producers  and  caprolactam  by-product 
ammonium  sulfate  manufacturers,  88 
percent  of  the  Nylon  6  fiber  producers, 
72  percent  of  the  Nylon  6  plastic 
producers,  and  the  only  major  supplier 
of  Nylon  6  films.  The  petition  contained 
the  following  information: 

(A)  Identification  and  location  of  all 
facilities  producing  or  using 
caprolactam; 

(B)  Estimated  current  and  future  air 
emissions  of  caprolactam,  atmospheric 
modeling  and  monitoring  data 
supporting  the  estimation  of  peak  short¬ 
term  and  annual  average  ambient 
concentrations,  estimates  of  the  number 
people  potentially  exposed  to  those 
concentrations,  and  estimated 
deposition  of  caprolactam  to  the  land 
and  surface  water; 

(C)  Documentation  of  a  literature 
search  conducted  within  6  months  prior 
to  the  petition  filing,  including 
identification  of  the  data  bases  searched, 
the  search  strategy,  and  printed  results; 
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(D)  Printed  copies  of  all  human, 
animal,  in  vitro,  or  other  toxicity  studies 
cited  in  the  literature  search.  In 
addition,  the  petition  contained 
impublished  occupational  health  data 
and  studies  collected  at  the  AlliedSignal 
facility  in  Hopewell,  Virginia; 

(E)  Printed  copies  of  environmental 
effect  data  characterizing  the  fate  of 
caprolactam  when  it  is  released  into  the 
atmosphere.  This  information  includes 
atmospheric  residence  time,  solubility, 
phase  distribution,  vapor  pressure, 
octanol/ water  partition  coefficient, 
particle  size,  adsorption  coefficients, 
information  on  atmospheric 
transformations,  potential  degradation 
or  transformation  products,  and 
bioaccrunulation  potential;  and 

(F)  A  list  of  all  support  documents  in 
the  petition. 

IV.  EPA  Analysis  of  Petition 
A.  Hazard  Evaluation 

The  EPA  reviewed  the  discussion  of 
health  effects  in  the  petition  and 
determined  that  it  comprehensively 
describes  the  toxicologic  and 
epidemiologic  data  concerning 
caprolactam  which  is  currently 
available.  There  is  extensive  toxicologic 
information  concerning  caprolactam, 
but  most  of  the  available  studies  involve 
ingestion  rather  than  inhalation  of  the 
substance. 

The  toxicologic  information  on 
ingestion  of  caprolactam  includes  long¬ 
term  bioassays  in  mice  and  rats,  a  three 
generation  reproduction  study  in  rats, 
subchronic  studies  in  rats, 
developmental  toxicity  studies  in  rats 
and  rabbits,  and  even  administration  to 
humans.  In  general,  the  oral  studies 
indicate  that  caprolactam  has  low 
toxicity.  In  the  available  studies, 
caprolactam  was  not  found  to  be 
carcinogenic  or  mutagenic.  Caprolactam 
caused  neurotoxicity  in  some  acute 
studies  at  high  doses.  The  most 
sensitive  endpoint  in  the  available  oral 
studies  was  reduced  mean  body  weight 
of  offspring  in  a  reproductive  study  in 
rats  (no  observed  adverse  effect  level  of 
50  mg/kg/day). 

The  no-observed  adverse  effect  level 
(NOAEL)  for  reduced  mean  body  weight 
of  offspring  in  the  rat  study  was  used  by 
EPA  to  derive  its  current  reference  dose 
(RFD)  for  caprolactam  of  0.5  mg/kg/day. 
The  RFD  is  defined  as  an  estimate  (wi^ 
uncertainty  spanning  perhaps  an  order 
of  magnitude)  of  the  daily  exposure  to 
the  human  population  (including 
sensitive  subpopulations)  that  is  likely 
to  be  without  deleterious  effects  during 
a  life  time.  The  EPA  has  assigned  a 
"high”  confidence  level  to  the  RFD  for 
oral  exposure  to  caprolactam. 


The  available  animal  data  on 
inhalation  of  caprolactam  consist  of  two 
acute  toxicity  studies,  one  in  guinea 
pigs  and  the  other  in  rats.  Caprolactam 
is  a  hi^ly  water  soluble  solid  with  a 
very  low  vapo^ressure  at  ambient 
temperatures.  These  physical  properties 
make  it  difficult  to  generate  stable 
atmospheres  of  caprolactam  for  use  in 
inhalation  toxicity  studies  and  to 
exclude  secondary  exposure  to 
caprolactam  by  other  routes. 

Given  the  present  lack  of  suitable 
inhalation  data,  EPA  concluded  that 
derivation  of  an  inhalation  reference 
concentration  (RfC)  for  caprolactam  was 
infeasible.  The  petitioners  sought  to 
derive  an  equivalent  human  inhalation 
dose  horn  the  oral  RFD  for  caprolactam 
by  adjusting  for  human  body  weight  and 
inhalation  rate.  The  similarity  between 
the  LCso  by  the  inhalation  route  and  the 
LDso  by  the  oral  route  in  rats  does  not 
suggest  any  important  differences  in 
systemic  effects  from  acute  exposures 
between  the  two  routes.  However,  it  is 
inappropriate  to  utilize  an  inhalation 
dose  derived  from  the  oral  RFD  for  all 
potential  adverse  effects  because 
caprolactam  is  a  respiratory  irritant. 
Portal  of  entry  effects  preclude  use  of 
route-to-route  extrapolation  for  such  a 
purpose.  Moreover,  any  comparison 
between  the  oral  and  inhalation  routes 
miist  consider  the  possibility  of 
pharmacokinetic  and  metaboUc 
differences  between  the  routes. 

As  noted  above,  the  most  sensitive 
endpoint  in  the  available  oral  studies 
was  reduced  mean  body  weight  of 
offspring  in  a  reproductive  toxicity 
study  in  rats  (no  observed  adverse  effect 
level  of  50  m^kg/day).  The  EPA  is 
reluctant  to  make  quantitative 
comparisons  between  the  oral  and 
inhalation  routes  and  EPA  has  been 
unable  to  validate  any  general 
procedures  for  extrapolation  between 
these  routes.  Although  EPA  considers  it 
questionable  to  evaluate  inhalation  risks 
for  many  chronic  effects  based  on  oral 
data,  EPA  sometimes  evaluates  the  risk 
of  developmental/reproductive  effects 
by  the  inhalation  route  based  on  an 
appropriate  oral  study.  In  this  instance, 
the  oral  NOAEL  of  50  mg/kg/day  would 
be  equivalent  to  approximately  175  mg/ 
m3,  after  adjusting  for  a  human  body 
weight  of  70  kg,  100  percent  absorption, 
and  a  human  inhalation  rate  of  20  mV 
day. 

Limited  occupational  studies  of 
workers  with  chronic  caprolactam 
exposure  have  not  foimd  £my 
measurable  change  in  pulmonary 
function  compared  to  matched  controls. 
Chronic  workplace  exposures  to 
caprolactam  in  these  studies  ranged  as 
high  as  9,900  pg/m^  (9.9  mg/m^). 


However,  respiratory  tract  irritation 
from  caprolactam  vapor  has  been 
recorded  to  occur  in  workers  at  46  mg/ 
m3.  The  recommended  worker  exposure 
limit  for  caprolactam  vapor,  established 
to  reduce  the  potential  for  irritation,  is 
23  mg/m3  (ACGIH  TWA).  Both 
concentrations  are  far  below  the  figure 
of  175  mg/m3  extrapolated  above. 

B.  Exposure  Evaluation 

The  primary  use  of  caprolactam  is  as 
the  monomer  for  manufacture  of  Nylon 
6  fiber,  resin,  and  film.  Approximately 
83  percent  of  domestically- 
manufactmad  caprolactam  is  used  in 
the  production  of  Nylon  6  fibers,  and 
virtually  all  of  the  rest  is  used  to 
produce  Nylon  6  resins  and  films. 

The  EPA  believes  that  inhalation  is 
the  only  important  route  of 
nonoccupational  exposma  resulting 
from  caprolactam  emissions.  Dermal 
absorption  is  likely  to  be  insignificant 
compared  to  inhalation.  The  rapid 
biodegradation  of  caprolactam  in  water 
as  well  as  the  ease  of  treatability  in 
sewage  treatment  systems  indicates  that 
hiunans  are  imlikely  to  be  exposed  to 
significant  amounts  of  caprolactam  in 
drinking  water.  In  addition,  caprolactam 
emitted  to  the  air  would  be  imlikely  to 
concentrate  in  food  sotirces. 

The  EPA  source  category  list 
identifies  three  categories  of  soim:es 
which  emit  caprolactam:  caprolactam 
manufacturers,  ammonium  sulfate 
manufacturers,  and  Nylon  6 
manufactiirers.  In  their  petition,  the 
petitioners  evaluated  caprolactam 
releases  by  each  of  these  types  of 
facilities,  as  well  as  two  additional 
categories  of  facilities:  Nylon  6  film 
manufacturers  and  facilities  that  heat  set 
Nylon  6  fiber  as  part  of  the  manufricture 
of  other  products. 

The  highest  annual  emissions  of 
caprolactam  by  an  individual  facility 
reported  in  the  petition  were  at  the 
AlliedSignal  Nylon  6  manufacturing 
plants  in  Chesterfield,  Virginia  (233.5 
tons/year),  and  Irmo,  Sou&  Carolina 
(164.4  tons/year).  As  noted  above, 
AlliedSignal  bas  committed  to  install 
emission  controls  at  each  of  these, 
facilities  which  will  be  fully  operational 
well  before  any  controls  would  be 
required  based  on  any  standard 
promulgated  imder  section  112.  These 
commitments  will  be  implemented 
through  legally  enforceable  permit  terms 
and  are  expected  to  reduce  aggregate 
caprolactam  emissions  (including 
uncontrolled  fugitive  emissions)  at  these 
facilities  by  more  than  one  half,  to 
approximately  111  tons/year  and  79 
tons/year. 

The  petitioners  presented  modeled 
maximum  exposure  levels  for  every 
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major  source  of  caprolactam  (sources 
emitting  more  than  10  tons  annually). 

The  hipest  estimated  caprolactam 
exposures  were  for  AUiedSignal’s 
Chesterfield  manufacturing  facility,  at 
which  the  petitioners  estimated  that  the 
maximum  1-hour  concentration  would 
be  1107.8  pg/m^  and  the  maximum 
annual  concentration  would  be  44.7  pg/ 
m3.  After  controls  are  installed  at  the 
Chesterfield  and  Irmo  facilities,  the 
projected  maximum  l-hovir 
concentrations  will  be  543  pg/m^  and 
482  pg/m3  respectively,  and  the 
projected  maximiun  annual 
concentrations  will  be  19  pg/m^  and  21 
pg/m®. 

Once  the  agreed  emission  controls  are 
installed  at  the  AlliedSignal  facilities, 
the  highest  modeled  caprolactam 
concentrations  %vill  be  at  certain  of  the 
facilities  that  heat  set  Nylon  6  fiber. 
However,  the  annual  caprolactam 
emissions  at  these  facilities  will  still  be 
less  than  the  emissions  at  the 
AlliedSignal  manufacturing  facilities, 
even  after  controls  have  been  installed 
at  the  AlliedSignal  facilities.  The  higher 
modeled  concentrations  at  facilities  that 
heat  set  Nylon  6  fiber  reflect  the  more 
conservative  modeling  techniques  used 
for  these  facilities  (the  petitioners  used 
ISCST  modeling  for  their  own 
manufacturing  facilities  and  Tier  n 
screen  modeling  for  other  sources). 

C.  Human  Bisk  Determination 

The  maximum  modeled 
conbentrations  for  caprolactam  of 
approximately  1  mg/m  3  for  l-hom,  0.25 
m^m  3  for  24-hour,  and  0.05  mg/m  3  for 
annual  are  well  below  the  lowest 
documented  nose  and  throat  irritation 
level  of  46  mg/m  3.  Moreover,  the 
emission  controls  which  AlliedSignal 
has  agreed  to  install  at  its  manufactiuing 
facilities  will  significantly  reduce  the 
prospect  that  any  person  will  be 
exposed  to  caprolactam  concentrations 
as  great  as  the  maximum  estimates 
presented  in  the  petition. 

As  noted  above,  some  citizens  living 
near  the  AlliedSignal  facility  in  Irmo, 
South  Carolina,  report  that  they  have 
experienced  adverse  health  effects  in 
the  past  which  they  believe  are  a  result 
of  caprolactam  emissions  from  that 
facility.  The  EPA  has  discussed  these 
concerns  at  length  with  local  citizens, 
and  has  made  considerable  efforts  to 
.  assure  that  prompt  and  enforceable 
reductions  in  caprolactam  emissions  are 
achieved  at  the  Irmo  facility.  However, 
EPA  caimot  conclude  that  ^ere  is  any 
relation  between  caprolactam  emissions 
and  the  reported  health  effects  based  on 
the  information  currently  available.  In 
1993,  in  response  to  the  concerns  of 
citizens  living  near  the  Irmo  facility,  the 


Agency  for  Toxic  Substance  and  Disease 
Registry  (ATSDR)  conducted  a 
preliminary  screening  study  and 
recommended  that  a  full  study  not  be 
conducted  since  “the  concentrations  of 
hazardous  substances  formd  in  the 
ambient  air  sampling  were  not  of  health 
concern  and  were  not  plausibly  related 
to  the  release  of  hazardous  substances.” 
While  the  ATSDR  investigators 
acknowledged  that  hazardous 
substances  were  present  in  air  releases 
from  the  facility,  they  also  stated  that 
the  reported  symptoms  could  be 
associated  wi^  naturally  occurring 
allergens  in  the  local  environment. 

The  available  oral  toxicology  data  do 
not  suggest  that  caprolactam  is 
appreciably  toxic  in  hum^s  or  test 
animals,  llie  emission  controls  which 
AlliedSignal  has  agreed  to  install  at  its 
manufacturing  plants  should  further 
reduce  the  prospect  for  actual  exposures 
as  great  as  the  maximum  exposures 
estimated  in  the  petition.  Even  though 
extrapolation  of  oral  data  to  the 
inhalation  route  of  exposure  is  suspect 
and  imcertainties  remain  about  portal  of 
entry  effects  from  long-term  exposure, 
the  available  information  as  a  whole 
indicates  that  adverse  health  effects 
would  not  be  reasonably  anticipated  in 
the  human  populations  located  near 
facilities  emitting  caprolactam.  This 
conclusion  is  reinforced  by 
consideration  of  the  likelihood  of 
adverse  effects  given  the  very  limited 
potential  for  ambient  inhalation 
exposure.  Based  on  this  information, 
EPA  has  made  an  initial  determination 
that  there  are  adequate  data  on  the 
health  and  environmental  effects  of 
caprolactam  to  determine  that 
emissions,  ambient  concentrations, 
bioacccumulation,  or  deposition  of 
caprolactam  are  not  reasonably 
anticipated  to  cause  adverse  human 
health  effects. 

As  explained  above,  the  physical 
properties  of  caprolactam  tend  to  make 
additional  inhalation  testing  difficult  to 
conduct  and  to  interpret.  As  a  result  of 
discussions  with  EPA,  the  petitioners 
conducted  an  inhalation  feasibility 
study  and  have  now  agreed  to  conduct 
a  90-day  subchronic  inhalation  study  in 
rats.  The  variations  in  exposure 
concentrations  at  the  targeted  exposure 
levels  in  the  90  day  subsonic 
inhalation  study  will  likely  be  high.  In 
addition,  the  inhalation  concentrations 
generated  may  not  reach  the  levels 
which  would  cause  any  of  the  potential 
systemic  effects  predicted  by  studies 
using  the  oral  route  but  may  achieve 
concentrations  that  would  produce 
portal  of  entry  effects. 

The  EPA  anticipates  that  the  results 
from  the  90-day  study  which  the 


petitioners  have  agreed  to  conduct  will 
not  materially  alter  the  current  EPA 
assessment.  Moreover,  EPA  does  not 
intend  to  defer  final  action  in  this 
rulemaking  pending  submission  and 
analysis  of  the  results  from  this 
inhalation  study.  If  the  results  of  this 
study  indicate  that  there  are  portal  of 
entry  effects  or  systemic  effects  finm 
inhalation  exposure  at  levels 
significantly  below  those  suggested  by 
the  Agency’s  present  assessment,  EPA 
will  review  any  final  action  taken  in  this 
rulemaking  in  light  of  such  data. 

D.  Environmental  Effects 

In  order  to  delete  a  substance  from  the 
hazardous  air  pollutant  list,  EPA  must 
also  evaluate  potential  environmental 
effects  associated  with  emissions  of  the 
substance.  In  the  case  of  caprolactam, 
the  information  in  the  petition 
demonstrates  that  caprolactam  will  be 
rapidly  degraded,  and  is  not  likely  to 
bioaccumulate,  in  aquatic  ecosystems. 
Caprolactam  also  has  low  toxicity  to 
fish,  invertebrates,  and  higher  terrestrial 
plants.  Based  on  this  information,  EPA 
has  made  an  initial  determination  that 
there  are  adequate  data  on  the  health 
and  environmental  effects  of 
caprolactam  to  determine  that 
emissions,  ambient  concentrations, 
bioacccumulation,  or  deposition  of 
caprolactam  are  not  reasonably 
anticipated  to  cause  environmental 
effects. 

V.  Proposal  to  Delete 

The  EPA  hereby  proposes  to  modify 
the  Act  list  of  hazardous  air  pollutants 
(section  112(b)(1),  42  U.S.C.  7412(b)(1)) 
by  deleting  the  compoimd  caprolactam 
(CAS  No.  105-60-2). 

VI.  Interim  Relief 

Although  EPA  has  proposed  to 
modify  the  hazardous  air  pollutant  list 
by  deleting  caprolactam,  it  will  remain  . 
on  the  list  for  most  piuposes  during  the 
pendency  of  the  rulemaking  initiated  by 
this  notice.  However,  if  caprolactam 
remains  on  the  hazardous  air  pollutant 
list  for  all  purposes  during  the 
pendency  of  the  rulemaking  to  delist 
caprolactam,  certain  facilities  which 
would  not  otherwise  be  required  to 
obtain  operating  permits  under  title  V  of 
the  Act  will  be  required  to  prepare  and 
submit  applications  for  operating 
permits.  The  EPA  has  determined  that 
retention,  during  the  rulemaking  to 
delist  caprolactam,  of  permit 
application  requirements  which  will  no 
longer  exist  after  the  delisting  process 
has  been  completed  would  result  in 
unnecessary  private  and  public 
expenditures  on  preparation, 
submission,  and  processing  of  such 
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applications,  and  would  yield  no 
environmental  benefits. 

Because  retention  of  the  listing  of 
caprolactam  for  purposes  of  determining 
the  applicability  of  title  V  operating 
permit  requirements  diuing  the 
rulemaking  to  delist  would  be 
burdensome  and  costly,  and  would  not 
efiectuate  the  objectives  of  the  Act,  and 
because  it  would  be  impracticable  and 
contrary  to  the  public  interest  to  defer 
administrative  relief  imtil  after  the 
rulemaking  has  been  completed,  EPA 
has  determined  that  there  is  good  cause 
to  immediately  suspend  the  listing  of 
caprolactam  for  this  limited  purpose. 
Accordingly,  EPA  is  today  suspending 
the  listing  of  caprolactam,  for  &e 
duration  of  the  rulemaking  to  delist 
caprolactam,  for  purposes  of 
determining  the  applicability  of  title  V 
permitting  requirements.  This  action 
provides  sensible  regulatory  relief  for 
those  facilities  which  manufacture  or 
utilize  Nylon  6  products,  and  who  will 
not  otherwise  be  subject  to  title  V 
requirements  once  the  delisting  of 
caprolactam  has  been  complete.  Any 
facilities  which  emit  caprolactam  but 
which  are  otherwise  subject  to  title  V 
requirements  are  not  affected  by  this 
action,  and  must  satisfy  the  applicable 
permitting  requirements. 

While  the  proposed  rule  to  delist 
caprolactam  is  pending.  State  permitting 
authorities  should  make  any  revisions 
or  adjustments  in  their  title  V  operating 
programs  necessary  to  implement 
today’s  action  suspending  caprolactam 
from  the  hazardous  air  pollutant  list  for 
purposes  of  determining  the 
applicability  of  permitting 
requirements.  In  the  event  that  the 
Agency  decides  at  the  conclusion  of  the 
rulemaking  not  to  delete  caprolactam 
fit)m  the  list,  the  Agency  will  work  with 
affected  facilities  and  State  permitting 
authorities  to  assure  that  any  title  V 
requirements  resulting  solely  from  that 
decision  are  implemented  in  a  fair  and 
orderly  manner. 

Vn.  Miscellaneous 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
57735,  October  4, 1993),  the  Agency 
must  determine  whether  this  regulation, 
if  promulgated,  is  “significant”  and 
therefore  subject  to  review  by  the  Office 
of  Management  and  Budget  imder  the 
,  Executive  Order.  The  Order  defines 
“significant  regulatory  action”  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

1.  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  jthe 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 


environment,  public  health  or  safety,  or 
State,  local  or  tribal  govenunents  or 
communities; 

2.  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

3.  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obhgations  of  recipients  thereof;  or 

4.  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

This  action  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  another  adverse  economic 
impact,  does  not  create  a  serious 
inconsistency  or  interfere  with  another 
agency’s  action,  and  does  not  materially 
alter  the  budgetary  impacts  of 
entitlements,  grants,  user  fees,  etc. 
However,  since  this  proposal  reflects  the 
Agency’s  first  decision  to  grant  a 
petition  to  modify  the  hazardous  air 
pollutant  list,  EPA  has  concluded  that  it 
might  be  construed  as  raising  novel 
legal  or  policy  issues  and  has  therefore 
submitted  the  proposal  for  OMB  review 
vmder  Executive  Order  12866. 

B.  Regulatory  Flexibility  Analysis 

Section  603  of  the  Regulatory 

Flexibility  Act,  5  U.S.C.  603,  requires 
EPA  to  prepare  and  make  available  for 
comment  an  “initial  regulatory 
flexibility  analysis”  in  connection  with 
any  rulemaking  for  which  there  is  a 
statutory  requirement  that  a  general 
notice  of  proposed  rulemaking  be 
published.  The  “initial  regulatory 
flexibihty  analysis”  describes  the  effect 
of  the  proposed  rule  on  small  business 
entities.  However,  section  605(b)  of  the 
Act  provides  that  an  analysis  not  be 
required  when  the  head  of  an  agency 
certifies  that  the  rule  will  not,  if 
promulgated,  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

Because  adoption  of  this  proposal 
would  reduce  regulatory  biirdens  which 
would  otherwise  result  firom  retention  of 
caprolactam  on  the  hazardous  air 
pollutant  list,  EPA  believes  that  this  rule 
will  have  no  adverse  effect  on  small 
businesses.  For  the  preceding  reason,  I 
certify  that  this  rule.will  not  have  a 
significant  economic  impact  on  a 
substantied  number  of  small  entities. 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  EPA 
must  prepare  a  written  statement  to 
accompany  any  rules  that  have  “Federal 
mandates”  that  may  result  in  the 
expendihire  by  the  private  sector  of 
$100  million  or  more  in  any  one  year. 


Under  Section  205,  EPA  must  select  the 
most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objective  of  such  a  rule  and  that  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  small 
governments  that  may  be  significantly 
and  tmiquely  affected  by  the  rule. 

The  Unfunded  Mandates  Act  defines 
a  “Federal  private  sector  mandate”  for 
regulatory  purposes  as  one  that,  among 
offier  things,  “would  impose  an 
enforceable  duty  upon  the  private 
sector.”  This  proposal  to  modify  the 
hazardous  air  pollutant  list  to  delete 
caprolactam  is  deregulatory  in  nature 
and  does  not  impose  any  enforceable 
duties  upon  the  private  sector. 
Therefore,  ffiis  rffiemaking  is  not  a 
“Federal  private  sector  mandate”  and  is 
not  subject  to  the  requirements  of 
section  202  or  section  205  of  the 
Unfunded  Mandates  Act.  As  to  section 
203,  EPA  finds  that  small  governments 
will  not  be  significantly  and  uniquely 
affected  by  this  rulemaking. 

Dated:  September  8, 1995. 

Carol  M.  Browner, 

Administrator. 

[FR  Doc.  95-22954  Filed  9-15-95;  8:45  am] 
BUIMQ  C006  6660-S0-P 


40CFR  Part  70 
[AD-FRL-6296-8] 

Clean  Air  Act  Proposed  interim 
Approval  of  the  Operating  Permits 
Program;  Arizona  Department  of 
Environmental  Quality,  Maricopa 
County  Environmental  Services 
Department,  Pima  County  Department 
of  Environmental  Quality,  Pinal  County 
Air  Quality  Control  District,  Arizona: 
Extension  of  Comment  Period 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  Rule;  Extension  of 
comment  period. 

SUMMARY:  The  EPA  is  extending  the 
comment  period  for  a  proposed  rule 
pubhshed  July  13, 1995  (60  FR  36083) 
in  which  ^A  proposed  interim 
approval  of  the  title  V  operating  permits 
program  submitted  by  the  State  of 
Arizona.  The  Arizona  program  is 
comprised  of  programs  frnm  the  Arizona 
Department  of  Environmental  Quality, 
the  Maricopa  County  Environmental 
Services  Department,  the  Pima  Coimty 
Department  of  Environmental  Quality, 
and  the  Pinal  County  Air  Quality 
Control  District. 

At  the  request  of  the  Arizona  Center 
for  Law  in  the  Public  Interest,  EPA  is 
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extending  the  comment  period  for  30 
days. 

DATES:  The  comment  period  on  the 
proposed  rule  is  extended  until 
September  25, 1995. 

ADDRESSES:  Comments  should  be 
addressed  to  Regina  Spindler,  Mail 
Code  A-5-2,  U.S.  Environmental 
Protection  Agency,  Region  IX,  Air  and 
Toxics  Division,  75  Hawthorne  Street, 
San  Francisco,  CA  94105. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regina  Spindler  at  (415)  744-1251. 

Dated:  September  5, 1995. 

Felicia  Marcus, 

Reffonal  Administrator. 

[FR  Doc.  95-23108  Filed  9-15-95;  8:45  am] 
BILtJNQ  C006  666e-60-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFRPart227 

[Doctot  No.  941084-^1284;  I.D.  083095q 

Endangered  and  Threatened  Species; 
Proposed  Threatened  Status  for 
Southern  Oregon  and  Northern 
Califomia  Steeihead 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Supplementary  proposed  rule; 
request  for  comments. 

summary:  NMFS  is  issuing  this 
supplementary  proposed  rule  to  rectify 
the  inadvertent  omission  of  proposed 
protective  regulations  firom  the 
proposed  rule  to  protect  natural 
steeihead  [Oncoryhnchus  mykiss) 
populations  occurring  between  Cape 
Blanco,  OR,  and  the  Uamath  River 
Basin  in  Oregon  and  Califomia 
inclusive:  hereinafter  referred  to  as  the 
Klamath  Mountains  Province  (KMP). 

The  species  was  proposed  for  listing  as 
threatened  tmder  the  Endangered 
Species  Act  (ESA)  of  1973  on  March  16, 
1995.  Public  comments  on  the 
supplementary  proposed  rule  are  being 
accepted. 

DATES:  Comments  must  be  received  by 
October  16, 1995. 

ADDRESSES:  Comments  on  the  language 
in  this  supplementary  proposed  rule 
only  shoiild  be  sent  to  Environmental 
and  Technical  Services  Division,  NMFS, 
Northwest  Region,  525  NE  Oregon 
Street,  Suite  500,  Portland,  OR  97232. 
FOR  FURTHER  INFORMATION  CONTACT: 
Garth  Griffin,503-231-2005;  R.  Craig 


Wingert,  310-980-4021;  or  Meuta 
Nammack,  301-713-1401. 
SUPPLEMENTARY  INFORMATION:  The  KMP 
steeihead  “species  (distinct  population 
segment)”  was  proposed  for  listing 
imder  the  ESA  on  March  16, 1995  (60 
FR  14253).  The  Federal  Register 
document  of  that  proposal  should  be 
consulted  for  all  relevant  backgrormd 
information. 

Public  Comments  Solicited 

To  ensure  that  the  final  action 
resulting  finm  the  KMP  steeihead 
proposed  rule  will  be  as  accurate  and  as 
effective  as  possible,  NMFS  is  soliciting 
comments  and  suggestions  from  the 
public,  other  concerned  governmental 
agencies,  the  scientific  community, 
industry,  and  any  other  interested 
parties  (see  ADDRESSES)  regarding  this 
supplementary  proposed  rule.  The  final 
decision  on  the  KKff  steeihead  proposal 
will  take  into  consideration  the 
comments  received  driring  the  initial 
comment  period,  comments  on  this 
supplementary  proposed  rule  and  any 
additional  information  received  by 
NMFS,  and  may  differ  from  the 
proposed  rule. 

Classification 

The  1982  amendments  to  the  ESA,  in 
section  4(b)(1)(A),  restrict  the 
information  that  may  be  considered 
when  assessing  species  for  listing.  Based 
on  this  limitation  of  criteria  for  a  listing 
decision  and  the  opinion  in  Pacific 
Legal  Foundation  v. 

Andrus,  675  F.  2d  825  (6th  Cir.,  1981), 
NMFS  has  categorically  excluded  all 
ESA  listing  actions  from  environmental 
assessment  requirements  of  National 
Environmental  Policy  Act  (48  FR  4413, 
February  6, 1984). 

This  proposed  rule  is  exempt  from 
review  tmder  E.0. 12866. 

List  of  Subjects  in  50  CFR  Part  227 

Endangered  and  threatened  species. 
Exports,  Imports,  Marine  mammals. 
Transportation. 

Dated:  September  11, 1995. 

Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  227  is  proposed 
to  be  amended  as  follows: 

PART  227— THREATENED  FISH  AND 
WiLDUFE 

1.  The  authority  citation  for  part  227 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1531  etseq. 

2.  Section  227.21  is  revised  to  read  as 
follows: 


§227.21  Threatened  Salmon. 

(a)  Prohibitions.  The  prohibitions  of 
section  9  of  the  Act  (16  U.S.C.  1538) 
relating  to  endangered  species  apply  to 
threatened  species  of  salmon  listed  in 
§  227.4(g),  except  as  provided  in 
paragraph  (b)  of  this  section. 

(b)  Exceptions.  The  exceptions  of 
section  10  of  the  Act  (16  U.S.C.  1539) 
and  other  exceptions  tmder  the  Act 
relating  to  endangered  species, 
including  regulations  implementing 
such  exceptions,  also  apply  to  the 
threatened  species  of  salmon  listed  in 

§  227.4(g).  Tliis  section  supersedes  other 
restrictions  on  the  applicability  of  parts 
217  and  222  of  this  chapter,  includfrig, 
but  not.limited  to,  the  restrictions 
specified  in  §  217.2  and  222.22(a)  of  this 
chapter  with  respect  to  the  species 
identified  in  §  227.21(a). 

IFR  Doc.  95-23034  Filed  9-15-95;  8:45  am] 
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50  CFR  Part  649 

[Docket  No.  950912229-6229-01 ;  I.D. 
082895B] 

RIN  0648-AF39 

Management  Options  for  the  American 
Lobster  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Advance  notice  of  proposed 
rulemaking  (ANPR);  request  for 
comments. 

SUMMARY:  NMFS  is  seeking  comment  on 
options  for  improving  management  of 
the  American  lobster  fishery.  Two 
options  specifically  being  considered 
are  withcfrawing  the  American  Lobster 
Fishery  Management  Plan  (FMP)  under 
the  Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act)  and 
implementing  regulations  to  govern  the 
lobster  fishery  under  the  Atlantic 
Coastal  Fisheries  Cooperative 
Management  Act  (ACFCMA),  or 
preparing  a  Secretarial  amendment  to 
the  FMP  imder  the  Magnuson  Act. 
DATES:  Written  comments  on  this  ANPR 
must  be  received  on  or  before  November 
2, 1995. 

ADDRESSES:  Comments  on  the  ANPR 
should  be  sent  to  Dr.  Andrew  A. 
Rosenberg,  Regional  Director,  National 
Marine  Fisheries  Service,  Northeast 
Regional  Office,  1  Blackburn  Dr., 
Gloucester,  MA  01930.  Copies  of  current 
Effort  Management  Team  (EMT) 
proposals  or  Amendment  5  to  the 
American  Lobster  Fishery  Management 
Plrm  are  available  from  Douglas 
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Marshall,  Executive  Director,  New 
England  Fishery  Management  Council,  5 
Broadway,  Saugus,  MA  01906-1097. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
H.  Jones,  508-281-9273. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  American  lobster  fishery  is 
prosecuted  primarily  in  state  waters, 
and  is  managed  imder  an  FMP 
developed  by  the  New  England  Fishery 
Management  Council  (Council)  in 
consultation  with  the  Atlantic  States 
Marine  Fisheries  Commission  (ASMFC). 
The  primary  objective  of  the  FMP  is  to 
serve  as  a  vehicle  for  coordinated 
management  of  the  American  lobster 
fishery  throughout  its  range,  which 
encompasses  both  inshore  waters  imder 
state  jurisdictions  and  offshore  waters 
under  Federal  jurisdiction.  Because  the 
lobster  resource  supports  important 
inshore  fisheries  for  States  from  Maine 
through  New  Jersey,  these  States  have 
developed  regulations  in  compliance 
with  the  ASN^C  Interstate  Management 
Plan.  The  Federal  FMP  and  regulations 
both  strengthen  and  unify  the  state 
programs  by  implementing 
complementary  measures  in  Federal 
waters. 

In  1993,  an  assessment  of  the  status  of 
the  lobster  resource  determined  that  it  is 
overfished.  In  response,  the  Council 
developed  Amendment  5  to  the  FMP, 
which  was  implemented  on  July  20, 

1994  (59  FR  31938,  June  21, 1994). 
Amendment  5  established  a  limited 
access  permit  system  and  an  EMT  for 
each  of  the  four  management  areas. 

EMTs  were  made  up  of  industry 
members,  state  and  Federal  government 
personnel,  and  Council  staff.  This 
approach  provided  a  unique 
opportunity  for  members  of  the  industry 
to  participate  directly  in  the 
development  of  management  measures. 
Each  ^4T  was  required  to  develop  a 
stock  rebuilding  program  for  its  area  and 
make  recommendations  to  the  Council 
by  January  20, 1995  (50  CFR  649.43(a)). 
The  Coimcil  would  then  determine 
whether  to  adopt  or  modify  the  EMT’s 
recommendations,  provide  opportunity 
for  public  testimony,  and  submit 
management  measures  sufficient  to 
achieve  the  objectives  of  the  FMP  to  the 
Director,  Northeast  Region,  NMFS 
(Regional  Director),  on  or  before  July  20, 

1995  (§  649.43(c)).  If  the  Council  failed 
to  submit  management  measures 
sufficient  to  achieve  the  objectives  of 
the  FMP  on  or  before  July  20, 1995, 
NMFS,  acting  on  behalf  of  the  Secretary 
of  Commerce,  was  to  determine  whether 
to  prepare  an  amendment  to  the  FMP 

(§  649.42(a)(3))  (Secretarial  amendment). 


The  EMT  proposals  were  submitted 
on  schedule.  However,  on  Jime  28-29, 
1995,  the  Chair  of  the  Council’s  Lobster 
Oversight  Conunittee  reported  that  it 
would  not  meet  the  July  20, 1995, 
deadline.  In  addition,  several  state 
directors  informed  the  Council  that  they 
would  be  unable  to  implement  the  EMT 
proposals,  specifically  with  reference  to 
achieving  the  fishing  mortality  rate 
reduction  rates  and  administration  of  a 
trap-tag  system  embodied  in 
Amendment  5.  Consequently,  as  called 
for  by  Amendment  5,  NMFS  must  now 
consider  whether  to  prepare  a 
Secretarial  amendment  or  take  other 
action,  which  could  include  the  option 
of  withdrawal  of  the  FMP. 

Options 

FMP  Withdrawal 

One  option  available  to  NMFS  is  to 
withdraw  the  FMP  and  implement 
regulations  under  the  ACFCMA.  Under 
A^CMA,  these  regulations  must  be:  (1) 
Necessary  to  support  the  effective 
implementation  of  an  ASMFC  Interstate 
Fishery  Management  Plan  and  (2) 
consistent  with  the  national  standards 
set  forth  in  section  301  of  the  Magnuson 
Act.  These  regulations  could  include 
continuation  of  the  limited  access 
permit  system  as  well  as 
implementation  of  the  EMT  proposals  to 
the  extent  that  such  proposals  are 
consistent  with  ACFCMA..  This  option 
would  remove  management 
responsibility  for  the  lobster  fishery 
ft’om  the  Council’s  purview. 

Secretarial  Amendment 

A  second  option  provided  under  the 
Magnuson  Act  is  for  NMFS  to  prepare 
a  Secretarial  amendment  to  the  existing 
FMP,  in  accordance  with  the  national 
standards,  the  other  provisions  of  the 
Magnuson  Act,  and  any  other  applicable 
law.  The  Magnuson  Act  provides  that 
such  action  can  be  taken  if  the  Council 
fails  to  develop  and  submit,  after  a 
reasonable  period  of  time,  any  necessary 
amendment  to  an  FMP,  if  the  fishery 
requires  conservation  and  management. 

Under  this  option,  a  Secretarial 
amendment  could  maintain  current 
regulations,  such  as  the  limited  access 
permit  system,  and  implement  some  or 
all  of  the  measures  proposed  by  the 
EMTs  as  deemed  consistent  with  the 
objectives  of  the  FMP.  However, 
without  the  full  commitment  by  the 
States  to  implement  complementary 
measures  to  an  FMP  amendment,  the 
EMT  proposals  may  no  longer  be 
sufficient  to  achieve  the  fishing 
mortality  reduction  goals.  Therefore, 
additional  measures,  such  as  time  and/ 
or  area  closures,  for  federally  permitted 


vessels  would  be  considered.  Under  this 
option,  the  Council  would  have  the 
opportunity  to  comment  on  a  Secretarial 
amendment  and  to  amend  the  FMP  in 
the  future. 

Request  for  Comments 

NMFS  is  interested  in  receiving 
comments  on  the  options  explained 
above.  The  options  discussed  are  not 
all-inclusive;  suggestions  for  alternative 
approaches  are  encouraged.  After 
consideration  of  the  comments,  NMFS 
will  decide  whether  to  proceed  with  any 
of  the  options  above  or  other  options,  as 
appropriate. 

Authority:  16  U.S.C.  1801  et  seq.  and  16 
U.S.C.  5101  et  seq. 

Dated:  September  13, 1995. 

Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

(FR  Doc.  95-23120  Filed  9-15-95;  8:45  am] 
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50  CFR  Parts  672  and  675 

[Docket  No.  950905226-5226-01;  I.D. 
083095A] 

RIN  0648-AH00 

Qroundfish  of  the  Gulf  of  Alaska; 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area;  Extension 
of  Allocations  to  Inshore  and  Offshore 
Components 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  publishes  a  proposed 
rule  that  would  implement  through 
December  31, 1998,  allocations  of 
Pacific  cod  and  pollock  for  processing 
by  the  inshore  and  offshore  components 
in  the  Gulf  of  Alaska  (GOA)  and  pollock 
for  processing  by  the  inshore  and 
offshore  components  in  the  Bering  Sea 
and  Aleutian  Islands  management  area 
(BSAI).  It  would  also  continue  the 
Western  Alaska  Community 
Development  Quota  (CDQ)  Program. 
These  provisions  are  contained  in 
proposed  Amendment  40  to  the  Fishery 
Management  Plan  (FMP)  for  Groundfish 
of  the  Gulf  of  Alaska  and  proposed 
Amendment  38  to  the  Fbff  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area,  which  the 
North  Pacific  Fishery  Management 
Council  (Coimcil)  has  submitted  to 
NMFS  for  review  and  approval  under 
the  Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act).  If 
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approved,  these  amendments  would 
continue  measures  that  were  contained 
in  Amendments  18  and  23  to  the  GOA 
and  BSAI  FMPs,  respectively.  The 
proposed  rule  is  intended  to  promote 
management  and  conservation  of 
groundfish,  enhance  stability  in  the 
fisheries,  and  further  the  goals  and 
objectives  contained  in  the  FMPs  that 
govern  these  fisheries. 

DATES:  Comments  are  invited  on  or 
before  November  2. 1995. 

ADDRESSES:  Send  comments  to  Ronald  J. 
Berg,  Chief,  Fisheries  Management 
Division,  Attn:  Lori  Gravel,  Alaska 
Region,  NMFS,  P.O.  Box  21668,  Juneau, 
AK  99802-1668  or  deliver  them  to 
Room  457,  Federal  Building,  709  W.  9th 
Street,  Jtmeau,  AK.  Individual  copies  of 
the  proposed  amendments  and  the 
environmental  assessment/regulatory 
impact  review/initial  regulatory 
flexibility  analysis  (EA/RIR/IRFA)  may 
be  obtained  fit>m  the  North  Pacific 
Fishery  Management  Council,  P.O.  Box 
103136,  Anchorage,  AK  99510.  Send 
comments  end  suggestions  regarding 
Paperwork  Reduction  Act  (PRA.) 
requirements  to  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget  (0MB), 
Washington,  DC  20503,  Attn:  NOAA 
Desk  Officer. 

FOR  FURTHER  INFORMATION  CONTACT:  Jay 
Ginter,  907-586-7228. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  grovmdfish  fisheries  in  the 
exclusive  economic  zone  (EEZ)  off 
Alaska  are  managed  under  the  BSAI  and 
GOA  FMPs.  Both  FMPs  were  prepared 
by  the  Council  imder  authority  of  the 
Magnuson  Act.  The  GOA  FMP  is 
implemented  by  regulations  appearing 
at  50  CFR  611.92,  50  CFR  part  672,  and 
50  CFR  part  676;  the  BSAI  FMP,  at  50 
CFR  611.93,  50  CFR  part  675,  and  50 
CFR  part  676.  General  regulations  that 
also  pertain  to  U.S.  fisheries  appear  at 
50  C^  part  620.  The  fisheries  for 
pollock  [Theragra  chalcogramma)  and 
Pacific  cod  [Gadus  macrocephalus)  and 
the  affected  human  environment  are 
described  in  the  FMPs,  in  the 
environmental  impact  statements 
prepared  by  the  Council  for  each  FMP, 
and  in  the  EA/RIR/IRFA  prepared  for 
this  action. 

Amendments  38  and  40  will  extend 
the  provisions  of  Amendment  18  to  the 
BSAI  FMP  and  Amendment  23  to  the 
GOA  FMP.  The  only  significant  change 
is  moving  the  western  border  of  the 
Catcher  Vessel  Operational  Area 
(CVOA)  30  minutes  to  the  east,  from 
168®00'  to  167®30'  W.  long.  Because 
Amendments  18  and  23  and  their 


implementing  regulations  expire  on 
December  31, 1995,  and  because  the 
Coimcil  has  yet  to  complete 
development  of  its  comprehensive  plan 
to  address  problems  caused  by  the  open 
access  nature  of  the  Alaska  groundfish 
fisheries,  the  Council  voted 
unanimously  at  its  June  1995  meeting  to 
extend  the  provisions  of  the  expiring 
amendments  through  December  31, 

1998,  by  Amendments  38  and  40. 

The  problems  and  issues  addressed  by 
Amendments  38  and  40  are  discussed  in 
the  proposed  rule  notice  for 
Amendments  18  and  23  (56  FR  66009, 
December  20, 1991;  corrected  at  57  FR 
2814,  January  23, 1992),  the  final  rule 
implementing  Amendment  23  and  the 
initially  approved  portions  of 
Amendment  18  (57  FR  23321^  June  3, 
1992);  a  proposed  mle  to  implement  a 
revision  of  the  parts  of  Amendment  18 
that  were  disapproved  earlier  (57  FR 
46133  (October  7, 1992);  and  a  final  rule 
to  implement  the  revised  parts  of 
Amendment  18  (57  FR  61326,  December 
24, 1992;  corrected  at  58  FR  14172, 
March  16, 1993). 

The  following  text  covers  separately 
two  issues.  The  first  addresses  the 
allocation  of  Pacific  cod  and  pollock  for 
processing  by  the  inshore  and  offshore 
components  in  the  GOA  and  pollock  for 
processing  by  the  inshore  and  offshore 
components  in  the  BSAI.  The  second 
addresses  the  Western  Alaska 
Commtmity  Development  Program  and 
its  allocation  of  pollock. 

1.  The  Inshore-Off  shore  Issue 

A.  Summary  of  the  Inshore-Offshore 
Issue  of  Amendments  18  and  23 

Early  in  1989,  several  catcher- 
processor  vessels  (factory  trawlers) 
harvested  substantial  amoimts  of 
pollock  in  the  BSAI  and  GOA.  This 
large,  quick  harvest  forced  an  early 
closure  of  the  GOA  pollock  fishery  and 
prevented  inshore  harvesters  and 
processors  firom  realizing  their 
anticipated  economic  benefit  fitim  . 
pollock  later  in  the  fishing  year.  Thus, 
at  the  April  1989  Council  meeting, 
fishermen  and  processors  from  Kodiak 
Island  requested  that  the  Council 
consider  specific  allocations  of  fish  for 
processing  by  the  inshore  and  offshore 
components  of  the  fishery  to  prevent 
future  preemption  of  resources  by  one 
sector  of  the  industry.  The  Covmcil 
considered  the  request  and  the  impacts 
on  coastal  commimity  development  and 
stability  of  the  fisheries  and  prepared 
Amendments  18  and  23. 

NMFS’  review  (ff  the  amendments 
began  on  December  1, 1991.  On  March 
4, 1992,  the  NMFS  approved  the 
proposed  pollock  and  Pacific  cod 


allocations  for  the  GOA  and  the 
proposed  pollock  allocation  for  the 
BSAI  for  1992,  but  disapproved  the 
proposed  allocations  for  the  BSAI  in 
1993  through  1995.  The  approved 
allocations  were  implemented  on  Jime 
1, 1992  (57  FR  23321,  June  3, 1992). 

In  his  March  4, 1992,  letter  notifying 
the  Council  of  his  approval  of 
Amendment  23  and  partial  disapproval 
of  Amendment  18,  the  Under  Secretary 
and  Administrator  of  NOAA 
(Administrator)  stated  that  NOAA  is  not 
opposed  to  the  concept  of  an  allocation 
between  onshore  and  offshore  interests 
as  an  interim  measure  pending 
development  of  a  solution  to 
overcapitalization — ^ideally,  a  market- 
based  solution.  NMFS’  disapproval  of 
the  BSAI  pollock  allocations  for  1994 
and  1995  was  based  in  part  on  a  cost- 
benefit  analysis  prepared  by  NMFS  that 
indicated  a  significant  net  economic 
loss  to  the  Nation  imder  the  proposed 
allocations  for  years  1993  through  1995. 
The  Administrator  urged  the  Council  to 
work  as  expeditiously  as  possible 
toward  some  other  method  of  allocating 
fish  than  either  the  Olympic  system  or 
direct  government  intervention. 
Meanwhile,  he  noted,  preventing 
preemption  by  one  fleet  of  another, 
safeguarding  capital  investments, 
protecting  coastal  communities  that  are 
dependent  on  a  local  fleet,  and 
encouraging  fuller  utilization  of 
harvested  fish  are  desirable  objectives 
that  are  provided  for  under  the 
Magnuson  Act. 

At  its  April  21-26, 1992,  meeting,  the 
Council  considered  the  NMFS’  actions 
and  recommendatioits  and  decided  to 
revise  Amendment  18.  The  Council 
supplemented  its  previous  analysis  of 
allocation  alternatives  for  the  original 
Amendments  18  and  23. 

At  a  special  meeting  to  consider  this 
issue  on  August  4-5, 1992,  the  Council 
again  considered  the  comments  of  its 
advisory  bodies  and  the  public,  adopted 
its  preferred  alternative,  and  submitted 
it  to  NMFS  as  revised  Amendment  18. 
This  action  would  have  allocated 
pollock  in  the  BSAI  for  processing  by 
the  inshore  and  offshore  components, 
respectively,  of  35  percent  and  65 
percent  in  1993,  and  of  37.5  percent  and 
62.5  percent  in  1994  and  1995.  In 
addition,  it  would  have  created  a  ' 
catcher  vessel  operational  area  for  the 
second  season  pollock  fishery  in  the 
years  1993  through  1995,  and  it  would 
have  allowed  vessels  in  the  offshore 
component  that  process  only  (i.e., 
motherships)  to  operate  in  the  CVOA  so 
that  the  catcher  vessels  that  deliver  to 
these  vessels  also  could  operate  in  the 
CVOA. 
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In  September  1992,  the  Council 
submitted  revised  Amendment  18  to 
NMFS  for  review,  approval,  and 
implementation  under  section  304(a)  of 
the  Magnuson  Act. 

On  November  23, 1992,  after  careful 
consideration  of  the  revised 
amendment,  public  comments,  the 
record  developed  by  the  Coimcil,  and 
the  analyses  of  the  potential  effects  of 
the  proposed  amendment.  NMFS 
approved  pollock  allocations  of  35 
percent  for  processing  by  the  inshore 
component  and  65  percent  for 
processing  by  the  offshore  component 
for  the  years  1993  through  1995.  NMFS 
also  approved  the  CVOA,  including  the 
provision  that  motherships  could 
operate  within  that  area,  and  certain 
other  changes  of  the  regulations 
proposed  by  NMFS  to  clarify  the 
regulations  implementing  Amendments 
18  and  23.  The  final  nile  implementing 
these  decisions  became  effective  January 
19. 1993  (57  FR  61326,  December  24. 
1992). 

B.  The  Need  for  and  Development  of 
Amendments  38  and  40 

The  Council  stipulated  (e.g.,  sections 
14.4.11.7,  BSAl  FMP)  that  Amendments 
18  and  23  would  expire  on  December 
31. 1995,  or  earlier  if  replaced  with 
another  management  regime  approved 
by  NMFS.  It  did  so  with  the 
understanding  that  by  December  31, 
1995,  it  would  have  adopted  and  NMFS 
would  have  approved  a  more 
comprehensive  long-term  management 
program  to  address  the 
overcapitalization  and  allocation 
problems  facing  the  industry,  not  only 
for  pollock  and  Pacific  cod,  but  for  all 
groundfish  and  crab  tuider  the  Coimcil’s 
authority. 

The  Coimcil  has  made  some  progress 
on  its  long-term  plan.  For  example,  in 
Jime  1995  it  adopted  a  license-limitation 
programs  for  the  groundfish  and  crab 
fisheries.  However,  the  Coimcil 
estimates  that  it  will  take  2  or  3  more 
years  to  develop  and  implement  a 
comprehensive  management  regime. 
Consequently,  the  Council  decided  it 
would  be  necessary  to  extend  the 
provisions  of  Amendments  18  and  23 
for  an  additional  3  years  to  maintain 
stability  in  the  industry,  facilitate 
further  development  of  the 
'  comprehensive  management  regime, 
and  allow  for  realization  of  the  goals 
and  objectives  of  the  pollock  CDQ 
program.  In  making  this  decision,  the 
Council  continued  the  mandate  it 
established  for  itself  in  1992  when  it 
recognized  that  a  more  permanent 
solution  to  overcapacity  and  preemption 
was  needed. 


The  Council  decided  that  if  the 
provisions  of  Amendments  18  and  23 
expired,  then  the  fishery  would  return 
to  the  “fiee-for-all”  state  it  was  in  before 
Amendments  18  and  23,  and  the  inshore 
sector  again  would  be  faced  with  the 
threat  of  preemption  by  the  large  and 
efficient  offshore  sector.  Thus,  the 
Council  began  the  process  to  extend  the 
provisions  of  Amendments  18  and  23. 

In  June  1994,  the  Council  reaffirmed 
that  its  staff  should  begin  analyzing  the 
impacts  of  the  potentisd  extension  of 
Amendments  18  and  23,  including  the 
CDQ  program  in  the  BSAI.  At  its 
Octol^r  1994  meeting,  the  Council 
identified  this  issue  as  highest  priority 
for  emalysis.  In  December  1994,  the 
Council  presented  a  draft  statement  of 
the  problem  and  reviewed  a  plan  for 
analyzing  the  merits  and  impacts  of  • 
continuing  Amendments  18  emd  23.  It 
also  requested  a  detailed  reexamination 
of  the  CVOA.  Further,  it  identified  the 
treatment  of  vessels  that  fish  with 
longline  gear  and  fieeze  their  catch  for 
possible  reevaluation  under  the 
definitions  of  inshore  and  offshore 
components.  At  its  January  1995 
meeting,  the  Council  reviewed  a 
detailed  outline  for  the  analyses  and 
noted  that  the  formal  analyses  would  be 
presented  at  its  April  1995  meeting,  the 
analyses  would  undergo  public  review 
and  comment,  and  the  Council  would 
make  its  final  decision  in  June  1995.  At 
its  April  1995  meeting,  the  Council 
released  a  draft  EA  and  RIR  of  the 
proposed  reauthorization  of 
Amendments  18  and  23  for  public 
review. 

Finally,  at  its  meeting  in  June  1995, 
the  Council  reviewed  written  comments 
and  considered  testimony  presented  at 
the  meeting  by  the  public  and  its 
advdsory  bodies.  It  voted  unanimously 
to  reauthorize  the  provisions  of 
Amendments  18  and  23  through 
December  31, 1998,  with  two  Ganges. 
First,  it  moved  the  western  boundary  of 
the  CVOA  30  minutes  to  the  east. 
Second,  it  allowed  catcher-processor 
vessels  to  use  the  CVOA  if  the  pollock 
quota  for  processing  by  the  inshore 
sector  had  been  harvested  for  the  year. 

The  Council  decided  to  move  the 
western  boundary  of  the  CVOA  30 
minutes  to  the  east  because  (a)  that  part 
of  the  CVOA  between  168®00'  W.  long, 
and  167'’30'  W.  long,  was  not  being  used 
by  catcher  vessels  delivering  to  inshore 
processors,  (b)  some  operators  of 
catcher-processor  vessels  of  the  offshore 
component  requested  that  they  be 
allowed  to  operate  there,  and  (c)  the 
area  was  not  critical  for  protected 
species. 

In  deciding  to  move  the  western 
boundary,  the  Council  considered  the 


impact  of  this  move  on  the  accounting 
of  chum  salmon  caught  as  bycatch  and 
the  chum  salmon  savings  area 
(§  675.22(h)).  An  analysis  of  chum 
salmon  bycatch  data  led  the  Council  to 
conclude  that  moving  the  western 
boundary  would  have  no  significant 
impact  on  the  controls  governing  chum 
salmon  bycatch. 

Furthermore,  because  the  CVOA  and 
statistical  area  518  (the  Bogoslof 
District)  overlapped,  probably  only  the 
.northern  half  of  the  area  removed  from 
the  CVOA  would  be  open  to  the  offshore 
component.  Roughly  the  southern  half 
of  the  area  is  in  statistical  area  518  and 
is  closed  to  directed  fishing  for  pollock 
under  1995  regulations  (60  FR  8479, 
February  14, 1995),  and  likely  will 
closed  to  directed  fishing  for  pollock  in 
1996, 1997,  and  1998. 

C.  Summary  of  Amendments  38  and  40 

Because  Amendments  18  and  23  were 
due  to  expire  on  December  31, 1995,  the 
June  1995  Council  action  led  to  new 
amendments.  The  provisions  of 
Amendment  18  became  the  basis  of 
Amendment  38,  and  those  of  23  became 
the  basis  of  Amendment  40.  The  only 
significant  difference  between 
Amendments  18  and  23  and 
Amendments  38  and  40  is  that 
Amendment  38  moves  the  western 
boundary  of  the  CVOA. 

Thus,  in  the  BSAI,  the 
apportionments  of  pollock  for  domestic 
processing  in  each  subarea  or  district 
and  each  season  would  be  allocated  35 
percent  for  processing  by  the  inshore 
component  and  65  percent  for 
processing  by  the  offshore  component. 
The  western  border  of  the  CVOA  is 
moved  30  minutes  to  the  east,  from 
168®00'  to  167®30'  W.  long.,  thereby 
reducing  its  area  by  about  15  percent. 
The  CVOA  will  exist  firom  the  start  of 
the  second  season  for  directed  pollock 
fishing  (§  675.23(e))  until  the  quota  of 
polloi^  for  processing  by  the  inshore 
component  has  been  harvested  for  the 
year  or  until  December  31.  Processor 
vessels  of  the  offshore  component 
would  be  allowed  to  conduct  directed 
fishing  operations  for  pollock  in  the 
CVOA  only  when  they  were  operating 
under  a  valid  Community  Development 
Plan.  Processor  vessels  in  the  offshore 
component  that  do  not  catch  groundfish 
would  be  allowed  to  process  pollock  in 
the  CVOA. 

In  the  GOA,  the  apportionment  of 
pollock  for  domestic  processing  in  all 
regulatory  areas  will  be  allocated 
entirely  for  processing  by  the  inshore 
component  after  subtraction  of  an 
amount  that  is  projected  by  the  Director, 
Alaska  Region,  NMFS  (Regional 
Director)  to  be  caught  by  or  delivered  to 
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the  o&hore  component  incidental  to 
directed  fishing  for  other  groundfish 
species.  The  apportionment  of  Pacific 
c^  for  domestic  processing  in  all 
regulatory  areas  will  be  allocated  90 
percent  for  processing  by  the  inshore 
component  and  10  percent  for 
processing  by  the  offshore  component. 

hi  both  amendments  the  definitions  of 
the  terms  “inshore  component”  and 
“offshore  component"  are  clarified. 

Also,  both  amendments  continue  the 
requirement  that  processor  vessels  will 
be  included  with  the  inshore 
component  or  the  offshore  component 
based  upon  a  declaration  by  the  owner 
of  that  vessel  on  the  annual  application 
for  a  Federal  permit  (§§  672.4  and 
675.4). 

Separately,  Amendment  40  changes 
two  sections  of  the  GOA  FMP.  First, 
section  4.3.1.1,  Permit  Requirements,  is 
revised  to  emphasize  that  certain 
permits  are  required  of  participants  in 
the  GOA  groimdfish  fisheries.  These 
requirements  tue  foimd  in  regulations 
implementing  the  GOA  FMP.  Second, 
section  4.3.1.6,  Inshore/offshore 
allocations  of  pollock,  is  amended  by 
revising  the  heading  to  include  Pacific 
cod,  by  rewriting  the  text  for  clarity,  and 
by  noting  that  the  provisions  of  the 
section  will  end  on  December  31, 1998, 
or  earlier  if  replaced  with  another 
management  regime  approved  by 
NMFS. 

Along  the  same  lines.  Amendment  38 
changes  two  sections  of  the  BSAI  FMP. 
First,  section  14.4.1,  Permit 
requirements,  is  also  revised  to 
emphasize  that  certain  permits  are 
required  of  participants  in  the  BSAI 
groimdfish  fisheries,  and  that  these 
requirements  are  found  in  regulations 
implementing  the  BSAI  FMP.  Second, 
section  14.4.11,  Inshore/o&hore 
allocations  of  pollock,  is  rewritten  for 
clarity  and  to  note  that  the  provisions  of 
the  section  will  end  on  December  31, 
1998,  or  earlier  if  replaced  with  another 
management  regime  approved  by 
NMFS.  Further,  Amendment  38  revises 
§  14.4.11.6,  Bering  Sea  Catcher  Vessel 
Operational  Area,  moving  the  western 
boundary  of  the  CVOA  30  minutes 
longitude  to  the  east. 

Regulations  are  also  proposed  to 
continue  the  delay  in  the  opening  of  the 
first  directed  fishery  for  pollock  until 
February  5  for  vessels  used  before 
January  26  to  fish  for  BSAI  or  GOA 
groundfish  or  BSAI  king  or  Tanner  crab. 
The  Council  voted  at  its  June  1994 
meeting  to  change  the  start  of  the  first 
directed  fishery  for  pollock  (the  “A- 
Season”  or  “roe  season”)  for  processing 
by  the  offshore  component  to  January 
26.  It  did  so  to  ensure  optimum  roe 
quality  and  increase  the  associated 


revenues.  It  included  the  delay  to 
February  5  to  discourage  pollock  vessels 
fix)m  shifting  into  other  fisheries  before 
January  26.  NMFS  published  a  final  rule 
to  implement  these  measures  on 
December  16, 1994  (59  FR  64867).  They 
expire  December  31, 1995. 

D.  Summary  of  the  Proposed  Inshore- 
Offshore  Regulations 

The  definitions  of  the  terms  (§§  672.2 
and  675.2)  “inshore  component”  and 
“ofkhore  component”  would  be 
clarified  and  extended  through 
December  31, 1998  and  the  term 
“catcher  vessel  operational  area” 

(CVOA)  would  be  added  for  clarity. 

The  general  prohibitions  against 
vessels  operating  during  any  year  in 
more  than  one  category  of  the  inshore 
component  (§§  672.7(h)(1)  and 
675.7(i)(l))  or  vessels  operating  in  both 
the  inshore  and  offshore  components 
(§§  672.7(h)(2)  and  675.7(i)(2))  would  be 
extended  through  December  31, 1998. 

The  allocations  of  Pacific  cod  and 
pollock  for  processing  by  the  inshore 
and  offshore  components 
(§§672.20(a)(2)(v)  and  675.20(a)(2)(iii)) 
and  specifications  of  cmnual  allocations 
(§§672.20(c)(l)(ii)  and  675.20(a)(3)(i)) 
would  be  extended  through  December 
31, 1998. 

In  the  regulations  governing  the 
CVOA  (§  675.22(g)),  the  western 
boundary  would  be  moved  30  minutes 
to  the  east  to  167“30'  W.  long.  The 
regulations  would  clarify  that  the  CVOA 
will  exist  firom  the  start  of  the  second 
season  for  directed  fishing  for  pollock 
(§  675.23(e))  until  the  quota  of  pollock 
for  processing  by  the  inshore 
component  has  been  harvested  for  the 
year  or  until  December  31.  These 
regulations  would  be  extended  through 
Elecember  31, 1998. 

Regulations  concerning  the  bycatch  of 
chiun  salmon  (§  675.22(h))  refer  to  the 
definition  of  the  CVOA  as  found  at 
§  675.22(g).  Under  these  regulations 
chum  sedmon  caught  in  the  CVOA  as 
bycatch  in  the  nonroe  pollock  fishery 
are  attributed  towards  a  42,000  fish 
bycatch  limit.  The  Council’s  decision  to 
move  the  western  boundary  of  the 
CVOA  and,  thereby,  reduce  its  size 
would  affect  the  area  of  chum  salmon 
accounting.  The  Council  recognized  this 
effect  on  its  program  for  reducing  chum 
salmon  bycatch  and  expressed  its  intent 
to  have  the  chum  salmon  accoimting 
take  place  within  the  revised  boundaries 
of  the  CVOA.  Because,  under  this 
proposed  rule,  the  definition  of  the 
CVOA  would  be  moved  to  §  675,2, 
NMFS  now  proposes  to  amend 
§  675.22(h))  so  it  will  be  consistent  with 
this  change. 


Also,  in  accordance  with  Council 
intent,  NMFS  proposes  to  reimplement 
until  December  31, 1998,  regulations 
governing  delays  in  the  start  of  the  first 
directed  fishing  seasons  for  pollock  for 
processing  by  the  offshore  component 
(§675.23(e)(2)(u)). 

2.  Western  Alaska  Community 
Development  Quota  (CDQ)  PiogFom 

A.  Summary  of  the  History  and 
Provisions  of  the  CDQ  Program 

The  approved  portion  of  Amendment 
18  and  the  final  rule  implementing 
Amendment  18  (57  FR  23321,  June  3, 

1992)  allocated  pollock  for  the  CDQ 
program  only  for  a  temporary  period 
from  1992  through  1995.  The 
amendment  allocated  7.5  percent  of  the 
pollock  total  allowable  catch  for  each 
BSAI  subarea  or  district  to  be  set  aside 
for  the  CDQ  program.  A  regulatory 
amendment  (57  FR  54936,  November 
23, 1992)  implemented  the  CDQ 
program  for  1992  and  1993  by 
specifying  the  process  for  applying  for 
QX^  and  the  required  contents  of  the 
Community  Development  Plan 
applications.  A  subsequent  regulatory 
amendment  (58  FR  32874,  June  14, 

1993)  implemented  the  CDQ  program 
for  1994  and  1995. 

At  its  June  1995  meeting,  the  Coimcil 
reauthorized  the  provisions  of 
Amendment  18  through  December  31, 
1998,  including  the  C^Q  program. 

Much  has  been  learned  about  the  CDQ 
program  since  1992.  NMFS  has  worked 
closely  with  the  State  of  Alaska’s 
Departments  of  Community  and 
Regional  Affairs,  Fish  and  Game,  and 
Commerce  and  Economic  Development, 
as  well  as  the  CDQ  industry,  to  develop 
proposed  changes  to  the  pollock  CE)Q 
regulations. 

B.  Proposed  Changes  to  the  CDQ 
Implementing  Regulations 

This  proposed  rule  extends  the 
definitions  of  “community  development 
plan  (CDP),”  “community  development 
quota,”  “community  development  quota 
program,”  and  “community 
development  quota  reserve”  until 
E)ecember  31, 1998;  and  makes  the 
following  nine  changes  to  the  CDQ 
implementing  regulations  that  have 
been  in  effect,  but  which  expire  on 
December  31, 1995. 

1.  The  phrase  “applicable  through 
December  31, 1995”  at  the  beginning  of 
the  CDQ  regulations  at  part  675.27  is 
proposed  to  be  replaced  by  the  phrase 
“applicable  through  December  31, 
1998”.  This  would  implement  the 
Council’s  recommendation  to 
reauthorize  the  CDQ  program  for  3 
additional  years.  In  addition,  the  phrase 
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“applicable  through  December  31, 

1995“  is  deleted  from  the  beginning  of 
paragraphs  (e)  and  (f)  because  it  is 
unnecessary. 

2.  Introductory  text  is  added  in 
§  675.27  to  describe  the  goals  and 
purpose  of  the  CDQ  program  as  follows: 
to  allocate  GX^  pollock  to  eligible 
Western  Alaska  commimities  to  provide 
the  means  for  starting  or  supporting 
commercial  seafood  activities  that  will 
result  in  ongoing  regionally  based 
commercial  seafood  or  related 
businesses.  This  statement  is  a 
distillation  of  previous  CDQ  proposed 
and  final  rules  that  describe  die  goals 
and  purpose  of  the  CDQ  program  emd  is 
proposed  to  be  added  to  these 
regulations  to  state  precisely  the 
purpose  and  goals  of  this  program. 

3.  Under  current  regulations, 
paragraph  (b)(l)(i)  states  that  the  CDP 
must  include  the  goals  and  objectives  of 
the  CDP.  However,  a  CDP  does  not  have 
goals  and  objectives  that  are  separate 
from  those  of  the  CDQ  program. 
Therefore,  (b)(l)(i)  is  replaced  with  a 
more  correct  statement.  Specifically, 
CDPs  are  project-based  documents,  and 
should  include  a  description  of  the  CDP 
projects  that  are  proposed  to  be  funded 
by  ^e  pollock  allocation  and  how  the 
CDP  projects  satisfy  the  goals  and 
purpose  of  the  CDQ  program. 

4.  Paragraph  (b)(l)tvii]  states  that  a 
CDP  must  include  a  description  of  how 
the  CDP  would  generate  new  capital  or 
equity  for  the  applicant’s  fishing  or 
processing  operations.  However,  an 
applicant  may  have  both  fishing  and 
processing  operations,  so  it  would  be 
more  accurate  to  state  that  a  CDP  must 
include  a  description  of  how  the  CDP 
would  generate  new  capital  or  equity  for 
the  applicant’s  fishing  and/or 
processing  operations. 

5.  Paragraph  (b)(2)(vii),  states  that  a 
CDP  should  include  a  budget  for 
implementing  a  CDP.  This  level  of 
budget  oversight  has  proven  to  be 
inadequate  for  managing  the  CDQ 
program.  This  paragraph  is  proposed  to 
be  expanded,  requiring  a  general  budget 
to  be  included  in  the  ^P  that  would  be 
a  general  account  of  estimated  income 
and  expenditures  for  each  CDP  project 
for  each  year  of  the  life  of  the  project. 

An  annual  budget  would  be  required 
at  (e)(l)(ii),  and  it  would  be  a  detailed 
account  of  the  estimated  income  and 
expenditures  for  each  CDP  project  prior 
to  the  beginning  of  a  calendar  year.  An 
initial  annual  budget  would  be  required 
as  part  of  a  CDP  application.  For  each 
subsequent  year,  the  annual  budget 
would  be  required  to  be  submitt^  to 
NMFS  in  a  report  by  December  15  of  the 
year  preceding  the  year  for  which  the 
annual  budget  applies.  Annual  budgets 


would  be  approved  upon  receipt  by 
NMFS  pnless  subsequently  disapproved 
by  NMFS  in  writing.  The  annual  budget 
would  be  reconciled  in  a  report  to 
NMFS  by  May  15  after  the  year  for 
which  the  annual  budget  applies.  The 
annual  budget  reconciliation  report 
would  list  the  actual  income  and 
expenditures  and  highlight  the  variance 
between  the  estimated  emd  actual 
income/expenditures  for  each  r^iP 
project.  If  the  general  budget  inch'  ied 
imthe  CDP  is  no  longer  valid  du..  to  the 
reconciliation  of  the  annual  budget, 
then  the  general  budget  would  also  be 
required  to  be  revised  and  submitted  to 
NMFS  with  the  annual  budget 
reconciliation  report. 

6.  Paragraph  (b)(3)(ii)(B)  states  that 
the  CDP  must  document  the  legad 
relationship  between  the  CDP  applicant 
and  the  managing  organization.  'This 
implies  that  the  CDP  applicant  and  the 
managing  organization  are  different 
entities.  However,  in  some  cases,  the 
CDP  applicant  is  the  same  as  the 
managing  organization.  Therefore,  this 
paragraph  wovdd  be  changed  to  state 
that  the  CDP  must  document  the  legal 
relationship  between  the  CDP  applicant 
and  the  managing  orgemization  only  if 
the  managing  organization  is  different 
from  the  CDP  applicant. 

7.  The  definition  of  a  CDP  amendment 
under  paragraph  (e)(3)(i)(A)-(C)  has 
required  imnecessary  amendments  to  be 
submitted  to  NMFS.  Under  the  current 
regulations,  paragraph  (e)(3)(i)(B)  states 
that  any  change  to  the  budget  of  a  CDP 
is  a  CDP  amendment.  Minor  changes 
(for  example,  revisions  of  a  CDP’s 
budget  for  office  supplies)  were  not 
meant  to  be  amendments.  Therefore,  the 
existing  paragraphs  at  (e)(3)(i)(A)-{C) 
would  be  deleted  and  paragraphs 
(e)(3)(i)(A)-KF)  would  be  added, 
specifying  in  more  detail  what  would 
constitute  a  CDP  amendment. 

8.  In  1993,  when  the  first  CDP 
amendments  were  received  by  NMFS, 
guidance  at  paragraph  (e)(3)(ii) 
regarding  the  contents  of  a  CDP 
amendment  was  not  sufficient,  and 
more  specific  griidance  was  needed.  The 
existing  requirements  for  the  contents  of 
CDP  amendments  resulted  in  the 
submission  of  CDP  amendments  in 
different  formats  and  lacking  critical 
information,  making  them  difficult  to 
evaluate  and  process.  Therefore,  the 
Regional  Director  provided  guidance  to 
the  Governor  in  a  letter  dat^  November 
3, 1993.  Since  that  date,  all  CDP 
amendments  have  followed  the 
suggested  format  that  was  provided  in 
that  letter.  This  guidance  is  proposed  to 
be  added  at  paragraph  (e)(3)(ii)(A)-{F). 

9.  Currently,  a  CE)Q  management 
organization  is  not  required  to  notify 


NMFS  of  any  change  to  a  CDP  that  does 
not  meet  the  criteria  for  a  CDP 
amendment  at  (e)(3)(i)(A)-{C).  Such 
minor  changes  are  technical 
amendments.  However,  a  CDP  is  a 
working  business  plan  and  must  be  kept 
up-to-date.  NMFS  proposes  to  require 
that  CDQ  groups  notify  the  Governor 
and  NMFS  in  vmting  of  any  technical 
amendments  to  a  CDP  before  any  change 
occurs.  Technical  amendments  would 
be  approved  when  the  CDQ  group 
receives  a  written  notice  fiom  NMFS  of 
the  receipt  of  a  technical  amendment. 

The  notification  should  include  the 
pages  of  the  CDP  with  the  text 
hi^lighted  to  show  additions  and 
deletions,  and  the  amended  pages  of  the 
CDP  would  be  included  for  replacement 
in  the  CDP. 

Environmental  and  Regulatory 
Analyses 

The  Coimcil  prepared  an  EA/RIR/ 

IRFA  for  Amendments  38  and  40  in 
accordance  with  the  National 
Environmental  Policy  Act,  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  and  the  Regulatory  Flexibility 
Act.  A  copy  of  the  EA/RIR/IRFA  may  be 
obtained  from  the  Coimcil  (see 
ADDRESSES). 

The  EA/RIR/IRFA  reviews  events 
leading  up  to  Amendments  18  and  23, 
examines  the  fisheries  since 
Amendments  18  and  23  went  into  effect, 
and  examines  the  alternatives  of  (a) 
letting  the  provisions  of  Amendments 
18  and  23  expire  and  (b)  continuing 
those  provisions  as  Amendments  38  and 
40. 

The  EA/RIR/IRFA  concludes  that  the 
potential  environmental  impacts  of 
Amendments  38  and  40  are  expected  to 
be  consistent  with  those  previously 
predicted  for  Amendments  18  and  23  in 
the  1992  final  supplemental 
environmental  impact  statement.  They 
are  also  consistent  with  the  findings  in 
the  supplemental  analysis  of  September 
1992  regarding  the  probable  impacts  of 
the  CVOA  on  marine  mammals, 
seabirds,  and  prohibited  species.  Total 
removals  of  pollock  and  Pacific  cod  are 
controlled  by  the  total  allowable 
catches,  and  their  monitoring  has  been 
enhanced  recently  to  guard  ageunst 
overruns.  Catches  of  prohibited  species 
and  impacts  on  marine  mammals  are 
expect^  to  be  unchanged.  Section  7 
consultations  by  NMFS  during 
consideration  of  Amendments  18  and  23 
and  again  for  Amendments  38  and  40 
concluded  that  the  groundfish  fisheries 
are  imlikely  to  jeopardize  the  continued 
existence  or  recovery  of  any  endangered 
or  threatened  species. 

For  the  analysis  of  economic  and 
social  impacts  of  Amendments  38  and 
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40  and  the  proposed  regulations,  the 
Council  did  not  attempt  to  redo  the 
previous  cost'benefit  or  distributional 
anedyses;  rather,  the  EA/RIR/IRFA 
provides  a  review  of  the  current  state  of 
the  fisheries  and  identified  significant 
changes  that  would  affect  the  overall 
findings  of  the  previous  analyses.  It  also 
examined  stability  within  the  industry, 
future  tradeoffs  for  affected  industry 
sectors,  and  potential  impacts  on  the 
Coimcil’s  attempts  to  develop  a  more 
comprehensive  plan  for  managing  the 
groundfish,  crab,  and  halibut  fisheries. 

TTie  EA/RIR/IRFA  concluded  that 
reauthorizing  the  provisions  of 
Amendments  18  and  23  would  result  in 
the  same  general  cost-benefit  impacts  as 
projected  in  the  1992  analyses,  ^though 
the  expected  net  losses  to  the  Nation’s 
economy  were  probably  overstated  in 
the  original  analyses,  and  with  changes 
in  pro^ct  recovery  rates  and  prices 
since  1992,  they  were  expected  to  move 
more  towards  neutral. 

The  EA/RIR/IRFA  fovmd  that 
continuation  of  the  inshore-offshore 
program  would  maintain  stability  and 
that  disruption  of  this  stability  could 
have  serious  and  adverse  implications 
for  successful  development  of  a 
comprehensive  management  regime  for 
the  fisheries  (EA/RIR/IRFA,  p.  ^9). 
Continuation  of  the  inshore-offshore 
program  would  negatively  affect 
Ballard-Seattle,  WA;  however,  the 
absence  of  the  program  would  result  in 
negative  social  and  economic  impacts 
on  many  coastal  Alaskan  commimities, 
particularly  in  those  participating  in  the 
CDP  that  have  developed  additional 
infi^tructure  since  1992. 

In  examining  the  community 
development  program,  the  EA/RIR/IRFA 
asked  two  questions:  (a)  Can  the 
development  projects  and  initiative 
imderway  now  be  brought  to  fruition 
without  a  continuation  of  the 
allocation?  and  (b)  Once  the 
development  projects  are  complete,  can 
they  be  sustained  in  the  absence  of  a 
dir^  allocation  of  pollock?  For  the  first 
question,  the  EA/R^IRFA  concluded 
that  the  individual  projects  as  well  as 
the  overall  development  objectives  of 
the  program  would  not  be  realized  if  the 
program  ends  in  1995.  For  the  second 
question,  the  EA/RIR/IRFA  stated  that 
this  was  a  difficult  question  to  answer 
at  this  time  and  it  remained  a  critical 
question,  likely  to  be  answered  within 
the  context  of  the  comprehensive 
rationalization  process. 

Classification 

Section  304(a)(1)(D)  of  the  Magnuson 
Act  requires  NMFS  to  publish 
regulations  proposed  by  a  Coimcil 
within  15  days  of  receipt  of  an  FMP  or 


an  amendment  of  an  FMP  and 
regulations.  At  this  time,  NMFS  has  not 
determined  that  either  Amendment  38 
of  the  BSAI  FMP  or  /Amendment  40  of 
the  GOA  FMP  (which  these  rules  would 
implement)  is  consistent  with  the 
national  standards,  other  provisions  of 
the  Magnuson  Act,  and  other  applicable 
laws.  NMFS,  in  making  that 
determination,  will  take  into  accomit 
the  data,  views,  and  comments  received 
dining  the  conunent  period. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for  the 
piloses  of  E.0. 12868. 

Tne  Coimcil  prepared  an  IRFA  as  part 
of  the  regulatory  impact  review,  which 
describes  the  impact  this  proposed  rule 
would  have  on  small  entities,  if 
adopted.  The  IRFA  analysis  indicates 
that  specific  allocations  to  the  inshore 
and  offshore  components  could  benefit 
small  harvesting  and  processing 
operations  associated  with  one 
component  and,  conversely,  negatively 
impact  small  operations  associated  with 
the  other.  The  magnitudes  of  the 
impacts  are  related  to  the  sizes  of  the 
allocations.  The  continuation  of  specific 
allocations  to  the  inshore  component  as 
well  as  the  specific  allocations  of 
pollock  to  the  CDQ  program  will 
continue  direct  benefits  to  many  small 
jurisdictions  of  Southwest  and  Western 
Alaska.  The  support  industry  benefits 
directly  firom  the  economic  activity  in 
both  the  inshore  and  offshore  sector. 
Probably,  the  loss  in  revenue  associated 
with  one  component  will  be  offset  by 
gains  obtained  frt>m  the  other.  Overall, 
this  proposal  will  impact  more  than  20 
percent  of  those  small  entities,  and 
NMFS  considers  that  amount  to  be  a 
“substantial  number.”  A  copy  of  the 
EA/RIR/IRFA  is  available  fi:om  the 
Council  (see  ADDRESSES). 

This  proposed  rule  contains 
collection-of-information  requirements 
related  to  the  Community  Development 
Quota  Program  that  are  subject  to  the 
PRA.  These  requests  for  collection  of 
information  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
approval.  The  public  reporting  burden 
for  each  year  of  this  collection  is 
estimated  to  average  40  hours  per 
response  for  completing  annual  reports, 
40  hours  per  response  for  completing 
annual  budget  reconciliation  reports,  30 
hours  per  response  for  completing 
substantial  amendments,  and  4  hours 
per  response  for  completing  technical 
amendments.  For  the  first  year  of  the 
CDQ  program,  completion  of  CDP 
applicatiims  is  estimated  to  average  160 
hours  per  response.  For  each  of  the  last 
2  years  of  the  program,  completion  of 
annual  budget  reports  is  expected  to 
average  40  hours  per  response.  OMB 


approval  has  been  obtained  under  OMB 
control  number  0648-0269  for  the  CDQ- 
managing  organization  representative 
requirement  to  inform  NMFS  within  24 
hours  after  the  CDQ  has  been  reached 
and  fishing  ceased.  This  requirement 
has  an  estimated  response  time  of  2 
minutes  per  response. 

All  reporting  burden  estimates 
include  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  these  burden 
estimates,  or  any  other  aspect  of  the  data 
requirements,  including  suggestions  for 
reducing  the  burden,  to  NMFS  and  to 
the  OMB  (see  ADDRESSES). 

List  of  Subjects  in  50  CFR  Parts  672  and 
675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  September  11, 1995. 

Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  672  and  675  are 
proposed  to  be  amended  as  follows: 

PART  672— GROUNDFISH  OF  THE 
GULF  OF  ALASKA 

1.  The  authority  citation  for  50  CFR 
part  672  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  672.2,  the  definitions  of 
“Inshore  component”  and  “Offshore 
component”  are  revised  to  read  as 
follows: 

§672.2  Definitions. 
***** 

Inshore  component  (applicable 
through  December  31, 1998)  means  the 
following  three  categories  of  the  U.S. 
groundfish  fishery  that  process  pollock 
harvested  in  a  directed  fishery  for 
pollock,  or  Pacific  cod  harvested  in  a 
directed  fishery  for  Pacific  cod  in  the 
Gulf  of  Alaska,  or  both: 

(1)  All  shoreside  processing 
operations; 

(2)  Any  processor  vessel  less  than  125 
ft  (38.1  m)  in  length  overall  that 
processes  no  more  than  126  mt  per  week 
in  round-weight  equivalents  of  an 
aggregate  of  those  fish  and  that  is 
declared  to  be  part  of  the  inshore 
component  by  its  owner  in  the  annual 
application  for  a  Federal  Permit  (NOAA 
Form  88-155)  under  §  672.4;  and 

(3)  Any  processor  vessel  that 
processes  tho^  fish  at  a  single 
geographic  location  in  Alas^  State 
waters  (waters  adjacent  to  the  State  of 


Federal  Register  /  Vol.  60,  No.  180  /  Monday,  September  18,  1995  /  Proposed  Rules 


48093 


Alaska  and  shoreward  of  the  EEZ) 
during  a  fishing  year  and  that  is 
declared  to  be  part  of  the  inshore 
component  by  its  owner  in  the  annual 
application  for  a  Federal  Permit  (NOAA 
Form  88-155)  under  §  672.4.  For  the 
purposes  of  this  definition,  NMFS  will 
determine  the  single  geographic  location 
in  a  fishing  year  for  an  individual 
processor  from  the  geographic 
coordinates  the  vessel  operator  reports 
on  the  check-in  notice  (§  672.5(c)(1)  and 
§  675.5(c)(1)  of  this  chapter)  when  ^at 
vessel  first  engages  in  processing  those 
fish. 

***** 

Offshore  component  (applicable 
through  December  31, 1998)  means  all 
processor  vessels  in  the  U.S.  groundfish 
fisheries  not  included  in  the  definition 
of  “inshore  component”  that  process 
pollock  caught  in  directed  fisheries  for 
pollock,  or  Pacific  cod  caught  in 
directed  fisheries  for  Pacific  cod  in  the 
Gulf  of  Alaska,  or  both. 
***** 

3.  In  §  672.7,  paragraph  (h)  heading, 
and  paragraph  (h)(2)  are  revised  to  read 
as  follows: 

§672.7  Prohibitions. 
***** 

(h)  Applicable  through  December  31, 
1998.*  *  * 

(2)  Operate  any  vessel  under  both  the 
“inshore  component”  and  “offshore 
component”  definitions  at  §§  672.2  and 
675.2  of  this  chapter  during  the  same 
fishing  year. 

***** 

§672.20  [Amended] 

4.  In  §  672.20,  the  headings  of 
paragraphs  (a)(2)(v),  (c)(l)(i),  (c)(l)(ii), 
(c)(2)(i)  and  (c)(2)(ii)  are  revised  to  read: 
“Applicable  throu^  December  31, 
1998.". 

PART  675— GROUNDFISH  OF  THE 
BERING  SEA  AND  ALEUTIAN  ISLANDS 
AREA 

5.  The  authority  citation  for  50  CFR 
part  675  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

6.  In  §  675.2,  a  definition  for  “Catcher 
vessel  operational  area”  is  added,  and 
the  definitions  for  “Commimity 
Development  Plan,”  “Commimity 
Development  Quota,”  Community 
Development  Quota  Program,” 
Community  Development  Quota 
Reserve,”  “Inshore  component,”  and 
“Ofishore  component”  are  revised  to 
read  as  follows: 

§675.2  Definitions. 
***** 


Catcher  vessel  operational  area 
(CVOA)  (applicable  through  December 
31, 1998)  means  that  part  of  the  Bering 
Sea  subarea  south  of  56°00'  N.  lat.  and 
between  163®00'  and  167®30'  W.  long. 

Community  Development  Plan  (CDP) 
(applicable  through  December  31, 1998) 
means  a  plan  for  a  specific  Western 
Alaska  community  or  group  of 
communities  approved  by  the  Governor 
of  the  State  of  Alaska  and  recommended 
to  NMFS  under  §  675.27. 

Community  Development  Quota 
(CDQ)  (applicable  through  December  31, 
1998)  means  a  Western  Alaska 
commimity  development  quota  for 
pollock  assigned  to  an  approved  CDP. 

All  CDQs,  in  the  aggregate,  equal  7.5 
percent  of  the  total  allowable  catch 
specified  for  pollock  that  is  placed  in 
reserve  under  §  675.20(a)(3). 

Community  Development  Quota 
Program  (CDQ  program)  (applicable 
through  December  31, 1998)  means  the 
Western  Alaska  Community 
Development  Program  implemented 
under  §675.27. 

Community  Development  Quota 
Reserve  (CDQ  reserve)  (applicable 
through  December  31, 1998)  means  7.5 
percent  of  the  total  allowable  catch 
specified  for  pollock  in  each  subarea  or 
district  that  is  placed  in  reserve  under 
§  675.20(a)(3). 

***** 

Inshore  component  (applicable 
through  E)ecember  31, 1998)  means  the 
following  three  categories  of  the  U.S. 
groundfish  fishery  that  process  pollock 
harvested  in  a  directed  fishery  for 
pollock,  or  Pacific  cod  harvested  in  a 
directed  fishery  for  Pacific  cod  in  the 
Gulf  of  Alaska,  or  both: 

(1)  All  shoreside  processing 
operations; 

(2)  Any  processor  vessel  less  than  125 
ft  (38.1  m)  in  length  overall  that 
processes  no  more  than  126  mt  per  week 
in  round- weight  equivalents  of  an 
aggregate  of  those  fish  and  that  is 
declared  to  be  part  of  the  inshore 
component  by  its  owner  in  the  annual 
application  for  a  Federal  Permit  (NOAA 
Form  88-155)  xmder  §  675.4;  and 

(3)  Any  processor  vessel  that 
processes  those  fish  at  a  single 
geographic  location  in  Alaslm  State 
waters  (waters  adjacent  to  the  State  of 
Alaska  and  shoreward  of  the  EEZ) 
diuing  a  fishing  year  and  that  is 
declared  to  be  part  of  the  inshore 
component  by  its  owner  in  the  annual 
application  for  a  Federal  Permit  (NOAA 
Form  88-155)  imder  §  675.4.  For  the 
purposes  of  this  definition,  NMFS  will 
determine  the  single  geographic  location 
in  a  fishing  year  for  an  individual 
processor  from  the  geographic 


coordinates  the  vessel  operator  reports 
on  the  check-in  notice  (§  672.5(c)(1)  of 
this  chapter  and  §  675.^c)(l))  when  that 
vessel  fii^t  engages  in  processing  those 
fish. 

*  *  *  *  *  * 

Offshore  component  (applicable 
through  Decem^r  31, 1998)  means  all 
processor  vessels  in  the  U.S.  groundfish 
fisheries  not  included  in  the  definition 
of  “inshore  component”  that  pnx^ss 
pollock  caught  in  directed  fisheries  for 
pollock,  or  Pacific  cod  caught  in 
directed  fisheries  for  Pacific  cod  in  the 
Gulf  of  Alaska,  or  both. 
***** 

7.  In  §  675.7,  paragraph  (i)  heading, 
paragraph  (i)(2),  and  paragraph  (j) 
heading  are  revised  to  read  as  follows: 

§675.7  Prohibitions. 
***** 

(1)  Applicable  through  December  31, 
1998.  *  *  * 

(2)  Operate  any  vessel  vmder  both  the 
“inshore  component”  and  “offshore 
component”  definitions  at  §§  672.2  of 
this  chapter  and  675.2  during  the  same 
fishing  year. 

(j)  Applicable  through  December  31, 
1998. 

***** 

8.  In  §  675.20,  the  headings  of 
paragraphs  (a)(2)(iii),  (a)(3)(i),  (a)(3)(ii), 
and  (a)(3)(iii)  are  revised  to  read  as 
follows: 

§675.20  General  limitations. 

(a)  *  *  * 

(2)*  *  * 

(iii)  Applicable  through  December  31, 
1998. 

*****  ^ 

(3) *  *  * 

(i)  Applicable  through  December  31, 
1998.  *  *  * 

(ii)  Applicable  through  December  31, 
1998.  *  *  * 

(iii)  Applicable  through  December  31, 
1998;  application  for  approval  of  a  CDP 
and  CDQ  allocation.  *  *  * 

***** 

9.  In  §  675.22,  paragraphs  (g)  and 
(h)(2)  are  revised  to  read  as  follows: 

§  675.22  Time  and  area  closures. 
***** 

(g)  Catcher  vessel  operational  area 
(applicable  through  December  31, 1998). 
(1)  This  eurea  is  established  annually  for 
directed  fishing  for  pollock  from  the 
beginning  of  the  second  season  of 
dirked  fishing  for  pollock  (defined  at 
§  675.23(e))  until  either  the  date  that 
NMFS  determines  that  the  pollock  quota 
for  processing  by  the  inshore 
component  has  been  harvested  or 
December  31. 
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(2)  Catcher  vessels  may  conduct 
directed  fishing  in  this  area. 

(3)  Processor  vessels  in  the  o^hore 
component  are  prohibited  firom 
conducting  directed  fishing  for  pollock 
in  this  area  imless  they  ard  operating 
under  a  CDP  approved  by  NMFS. 

(4)  Processor  vessels  in  the  ofishore 
component  that  do  not  catch  groundfish 
but  do  process  pollock  caught  in  a 
directed  fishery  for  pollock  may  operate 
within  this  area  to  process  pollock. 

(5)  Processor  vessels  that  catch  or 
process  groundfish  in  directed  fisheries 
for  species  other  than  pollock  may 
operate  within  this  area. 

(h) *  *  * 

(2)  When  the  Regional  Director 
determines  that  42,000  nonchinook 
salmon  have  been  caught  by  vessels 
using  trawl  gear  during  August  15 
through  October  14  in  the  CVOA 
(defined  in  §675.2),  NMFS  will  prohibit 
fishing  with  trawl  gear  for  the  remainder 
of  the  period  September  1  through 
October  14  in  the  Chum  Salmon  Savings 
Area  defined  under  paragraph  (h)(1)  of 
this  section. 

10.  In  §  675.23,  paragraph  (e)(2) 
heading  is  revised  to  read  as  follows: 

$675.23  Seasons. 

***** 

(e)  *  •  * 

(2)  Applicable  through  December  31, 
1998.  *  *  * 

***** 

11.  In  §  675.27,  the  section  heading  is 
revised,  introductory  text  is  added,  and 
paragraphs  (b)(l)(i),  (b)(l)(vii), 

(b)(2)(vu),  (b)(3)(ii)(B),  (e),  and  the 
heading  of  paragraph  (f)  are  revised  to 
read  as  follows: 

$  675.27  Western  Alaska  Community 
Development  Quota  Program  (applicable 
through  December  31, 1998). 

The  goals  and  pxirpose  of  the  CDQ 
program  are  to  allocate  CDQ  pollock  to 
eligible  Western  Alaska  communities  to 
provide  the  means  for  starting  or 
supporting  commercial  seafood 
activities  that  will  result  in  ongoing 
regionally  based  commercial  seafood  or 
related  businesses. 
***** 

(b)  *  •  * 

(1)  *  ‘  * 

(i)  A  description  of  the  CDP  projects 
that  are  proposed  to  be  funded  by  the 
pollock  allocation  and  how  the  CDP 
projects  satisfy  the  goals  and  purpose  of 
the  CDQ  program; 
***** 

(vii)  Description  of  how  the  CDP 
would  generate  new  capital  or  equity  for 
the  applicant’s  fishing  and/or 
processing  operations; 

***** 


(2)  *  *  * 

(vii)  A  general  budget  for 
implementing  the  CDP.  A  general 
budget  is  a  general  account  of  estimated 
income  and  expenditures  for  each  CDP 
project  that  is  described  at  paragraph 
(b)(l)(i)  of  this  section  for  the  total 
number  of  ccdendar  years  that  the  CDP 
is  in  effect.  An  anniud  budget  is 
required  to  be  submitted  with  a  CDP  as 
described  at  paragraph  (e)(l)(ii)  of  this 
section; 

***** 

(3)  *  *  * 

(ii)  *  *  * 

(B)  Documentation  of  a  legal 
relationship  between  the  CDP  applicant 
and  the  managing  organization  (if  the 
managing  organization  is  different  fiom 
the  CDP  applicant),  which  clearly 
describes  the  responsibilities  and 
obligations  of  each  party  as 
demonstrated  through  a  contract  or 
other  legally  binding  agreement;  and 
***** 

(e)  Monitoring  ofCDPs — (1)  CDP 
reports.  The  following  reports  must  be 
submitted  to  NMFS. 

(i)  Armual  progress  reports.  CDP 
applicants  are  required  to  submit  annual 
progress  reports  to  the  Governor  by  June 
30  of  the  year  following  a  CDQ 
allocation.  Annual  progress  reports  will 
include  information  describing  how  the 
CDP  has  met  its  milestones,  goals,  and 
objectives.  On  the  basis  of  those  reports, 
the  Governor  will  submit  an  annusd 
progress  report  to  NMFS  and 
recommend  whether  CDPs  should  be 
continued.  NMFS  must  notify  the 
Governor  in  writing  within  45  days  of 
receipt  of  the  Governor’s  annual 
progress  report,  accepting  or  rejecting 
the  annual  progress  report  and  the 
Governor’s  recommendations  on 
multiyear  CDQ  projects.  If  NMFS  rejects 
the  Governor’s  annual  progress  report, 
NMFS  will  retiim  it  for  revision  and 
resubmission.  The  report  will  be 
deemed  approved  if  NMFS  does  not 
notify  the  Governor  in  writing  within  45 
days  of  the  report’s  receipt. 

(ii)  Annual  budget  report.  An  annual 
budget  report  is  a  detailed  estimation  of 
income  and  expenditures  for  each  CDP 
project  as  described  in  paragraph 
(b)(l)(i)  of  this  section  for  a  calendar 
year.  The  first  aimual  budget  report 
shall  be  included  in  the  CDP.  Each 
additional  annual  budget  report  must  be 
submitted  to  NMFS  by  December  15 
preceding  the  year  for  which  the  annual 
budget  applies.  Aimual  budget  reports 
are  approved  upon  receipt  by  NMFS 
unless  disapproved  in  writing  by 
December  31.  If  disapproved,  the  annual 
budget  report  may  be  revised  and 
resubmitted  to  NI^S.  NMFS  will 


approve  or  disapprove  a  resubmitted 
annual  budget  report  in  writing. 

(iii)  Annual  budget  reconciliation 
report.  A  CDQ  group  must  reconcile 
each  annual  budget  by  May  15  of  the 
year  following  the  year  for  which  the 
annual  budget  applied.  Reconciliation  is 
an  accoimting  of  the  annual  budget’s 
estimated  income  and  expenditures 
with  the  actual  income  and 
expenditures,  including  the  variance  in 
dollars  and  variance  in  percentage  for 
each  CDP  project  that  is  described  in 
paragraph  (b)(l)(i)  of  this  section.  If  a 
general  budget  as  described  at  paragraph 
(b)(2)(vii)  of  this  section  is  no  longer 
correct  due  to  the  reconciliation  of  an 
aimual  budget,  then  the  general  budget 
must  also  be  revised  to  reflect  the 
annual  budget  reconciliation,  and  the 
revised  general  budget  must  be  included 
in  the  annual  budget  reconciliation 
report. 

(2)  If  an  applicant  requests  an  increase 
in  CDQ  allocation  imder  a  multiyear 
CDP,  the  applicant  must  submit  a  new 
CDP  application  for  review  by  the 
Governor  and  approval  by  NMFS  as 
described  in  paragraphs  (b)  and  (c)  of 
this  section. 

(3)  Substantial  amendments.  A  CDP  is 
a  working  business  plan  and  must  be 
kept  up-to-date.  Substantial 
amenc^ents  to  a  CDP  will  require 
written  notification  to  the  Governor  and 
subsequent  approval  by  the  Governor 
and  NMFS  before  any  change  in  a  CDP 
can  occur.  The  Governor  may 
recommend  to  NMFS  that  the  request 
for  an  amendment  be  approved.  NMFS 
may  notify  the  Governor  in  writing  of 
approval  or  disapproval  of  the 
amendment  within  30  days  of  receipt  of 
the  Governor’s  recommendation.  The 
Governor’s  recommendation  for 
approval  of  an  amendment  will  be 
deemed  approved  if  NMFS  does  not 
notify  the  Governor  in  writing  within  30 
days  of  receipt  of  the  Governor’s 
recommendation.  If  NMFS  determines 
that  the  CDP,  if  changed,  would  no 
longer  meet  the  criteria  under  paragraph 
(d)  of  this  section,  or  if  any  of  die 
requixements  under  this  section  would 
not  be  met,  NMFS  shall  notify  the 
Governor  in  writing  of  the  reasons  why 
the  amendment  cannot  be  approved. 

(i)  For  the  purposes  of  this  section, 
substantial  amendments  are  defined  as 
changes  in  a  CDP,  including,  but  not 
limited  to,  the  following: 

(A)  Any  change  in  the  applicant 
communities  or  replacement  of  the 
managing  organization; 

(B)  A  (mange  in  the  CDP  applicant’s 
harvesting  or  prcxmssing  partner; 

(C)  Fimding  a  CDP  project  in  excess 
of  $100,000  that  is  not  part  of  an 
approved  general  budget; 
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(D)  More  than  a  20  percent  increase  in 
the  annual  budget  of  €ui  approved  CDP 
project; 

(E)  More  than  a  20  percent  increase  in 
actual  expenditures  over  the  approved 
annual  budget  for  administrative 
operations;  or 

(F)  The  Governor  recommends  to 
NMFS  that  the  following  is  a  substantial 
amendment: 

(1)  A  material  change  in  the 
contractual  agreement(s)  between  the 
C3DP  applicant  and  their  harvesting  or 
processing  partner;  or 

[2]  A  material  change  in  a  CDP 
project. 

(ii)  Notification  of  an  amendment  to  a 
CDP  shall  include  the  following 
information: 

(A)  The  backgroimd  and  justification 
for  the  amendment  that  explains  why 
the  proposed  amendment  is  necessary 
and  appropriate; 

(6)  An  explanation  of  why  the 
proposed  change  to  the  CDP  is  an 
amendment  according  to  paragraph 
(e)(3)(i)  of  this  section; 

(C)  A  description  of  the  proposed 
amendment,  explaining  all  chemges  to 
the  CDP  that  result  from  the  proposed 
amendment; 

(D)  A  comparison  of  the  original  CDP 
text  with  the  text  of  the  proposed 
changes  to  the  CDP,  and  the  changed 
pages  of  the  CDP  for  replacement  in  the 
CDP  binder; 


(E)  Identification  of  any  NMFS’ 
findings  that  would  need  to  be  modified 
if  the  amendment  is  approved  along 
with  the  proposed  mo^fied  text; 

(F)  A  description  of  how  the  proposed 
amendment  meets  the  requirements  of 
the  CDQ  regulations  in  this  section. 

Only  those  CDQ  regulations  that  are 
affected  by  the  proposed  amendment 
need  to  be  discussed. 

(4)  Technical  amendments.  Any 
change  to  a  CDP  that  is  not  a  substantial 
amendment  as  defined  at  paragraph 
(e)(3)(i)  of  this  section,  is  a  technical 
amendment.  It  is  the  responsibility  of 
the  CDQ  group  to  coordinate  with  the 
Governor  to  ensure  that  a  proposed 
technical  amendment  does  not  meet  the 
definition  for  a  substantial  amendment. 
Technical  amendments  require  written 
notification  to  the  Governor  and  NMFS 
before  the  change  in  a  CDP  occurs.  A 
technical  amendment  will  be  approved 
when  the  CDQ  group  receives  a  written 
notice  from  NK^S  announcing  the 
receipt  of  the  technical  amendment.  The 
Governor  may  recommend  to  NMFS  in 
writing  that  a  technical  amendment  be 
disapproved  at  any  time.  NMFS  may 
disapprove  a  technical  amendment  in 
writing  at  any  time  with  the  reasons 
therefor.  Notification  shorild  include: 

(i)  The  pages  of  the  CDP  with  the  text 
highlighted  to  show  deletions  and 
additions;  and 


(ii)  The  changed  pages  of  the  CDP  for 
replacement  in  the  CDP  binder. 

(5)  It  is  the  responsibility  of  the  CDQ- 
managing  organization  to  cease  fishing 
operations  once  its  respective  CDQ 
poUock  allocation  has  been  reached. 
Total  pollock  harvests  for  each  CDP  will 
be  determined  by  observer  estimates  of 
total  catch  and  catch  composition  as 
reported  on  the  daily  observer  catch 
message.  The  CDQ-managing 
organization  must  arrange  for  processors 
to  transmit  a  copy  of  the  observer  daily 
catch  message  to  it  in  a  maimer  that 
allows  the  QX^managing  organization 
to  inform  processors  to  cease  fishing 
operations  before  the  CDQ  allocation 
has  been  exceeded.  CDQ^managing 
organization  representatives  must  also 
inform  NMFS  within  24  hours  after  the 
CDQ  has  been  reached  and  fishing  has 
ceas^.  If  NMFS  determines  that  &e 
observer,  the  processor,  or  the  CE)Q- 
managing  organization  failed  to  follow 
the  procedures  described  in  paragraph 
(h)  of  this  section  for  estimating  the  total 
harvest  of  pollock,  or  violated  any  other 
regulation  in  this  part,  NMFS  reserves 
the  right  to  estimate  the  total  pollock 
harvest  based  on  the  best  available  data. 

(f)  Suspension  or  termination  of  a 
CDP. 

***** 

[FR  Doc.  95-23029  Filed  9-13-95;  12:03  pm] 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Southwest  Washington  Provinciai 
Advisory  Committee  Meeting  Notice 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Southwest  Washington 
Provincial  Advisory  Committee  will 
meet  on  October  3  and  4, 1995,  in 
Woodland,  Washington,  at  the  Oak  Tree 
Restaurant,  near  Exit  No.  21  on 
Interstate  5.  The  meeting  will  begin  at 
9  a.m.  and  continue  until  4:30  p.m. 

Meeting  purpose  is  to  assess 
watershed  health  conditions  within  the 
Cowlitz,  Lewis,  Wind  River,  and  White 
Salmon  Basins.  The  Advisory 
Committee  will  apply  this  information 
in  advising  Federal  land  managers  on 
implementing  the  President’s  Northwest 
Forest  Plan.  Agenda  items  to  be  covered 
include:  (1)  Basin  Health  Assessment 
findings,  (2)  Basin  Goals  and  Objectives, 
(3)  Forest  Program  priorities,  (4)  Public 
Open  Forum,  (5)  Forest  Monitoring 


Program,  and  (6)  Committee  Progress 
Assessment. 

All  Southwest  Washington  Provincial 
Advisory  Committee  meetings  are  open 
to  the  public.  Interested  citizens  are 
encouraged  to  attend.  The  “open  forum” 
provides  opportunity  for  the  public  to 
bring  issues,  concerns,  and  discussion 
topics  to  the  Advisory  Committee.  The 
“open  forum”  is  scheduled  near  the 
conclusion  of  this  meeting.  Interested 
speakers  will  need  to  register  prior  to 
the  open  forum  period.  The  committee 
welcomes  the  public’s  written 
comments  on  committee  business  at  any 
time. 

FOR  FURTHER  INFORMATION  CONTACT: 

Direct  questions  regarding  this  meeting 
to  Mark  Maggiora,  Public  Affairs,  at 
(360)  750-5007,  or  write  Forest 
Headquarters  Office,  Gifford  Pinchot 
National  Forest,  6926  E.  Fourth  Plain 
Blvd.,  PO  Box  8944,  Vancouver,  WA 
98668-8944. 

Dated:  September  11, 1995. 

J.  Sharon  Heywood, 

Deputy  Forest  Supervisor. 

[FR  Doc.  95-23084  Filed  9-15-95;  8:45  am] 
BILLING  CODE  3410-11-M 


ASSASSINATION  RECORDS  REVIEW 
BOARD 

Notice  of  Formal  Determinations 

SUMMARY:  The  Assassination  Records 
Review  Board  (Review  Board)  met  in  a 
closed  meeting  on  August  28th  and 

Review  Board  Determinations 


August  29th,  1995,  and  made  formal 
determinations  on  the  release  of  records 
under  the  President  John  F.  Kennedy 
Assassination  Records  Collection  Act  of 
1992  (JFK  Act).  By  issuing  this  notice 
the  Review  Board  complies  with  the 
section  of  the  JFK  Act  that  request  the 
Review  Board  to  publish  the  results  of 
its  decisions  on  a  document-by¬ 
document  basis  in  the  Federal  Register 
within  14  days  of  the  date  of  the 
decision. 

FOR  FURTHER  INFORMATION  CONTACT: 

T.  Jeremy  Gunn,  Acting  General  Counsel 
and  Associate  Director  for  Research  and 
Analysis,  Assassination  Records  Review 
Board,  Second  Floor,  600  E  Street,  NW., 
Washington,  DC  20530,  (202)  724-0088, 
fax  (202)  724-0457. 

SUPPLEMENTARY  INFORMATION:  'This 
notice  complies  with  the  requirements 
of  the  President  John  F.  Kennedy 
Assassination  Records  Collection  Act  of 
1992,  44  U.S.C.  2107.9(c)(4)(A)  (1992), 
On  August  28th  and  August  29th,  1995, 
the  Review  Board  made  formal 
determinations  on  records  it  reviewed 
imder  the  JFK  Act.  These 
determinations  are  listed  below.  The 
assassination  records  are  identified  by 
the  record  identification  number 
assigned  in  the  President  John  F. 
Kennedy  Assassination  Records 
Collection  database  maintained  by  the 
National  Archives.  For  each  document, 
the  niunber  of  releases  of  previously 
redacted  information  is  noted  as  well  as 
the  number  of  sustained  postponements. 


Record  No. 

ARRB  re¬ 
leases 

_ 

Sustained 

postpone¬ 

ments 

Status  of  document 

Next  review 
date 

FBI  Documents 

124-10035-10168  . 

8 

0 

Open  in  Full . 

n/a 

124-10037-10020  . 

1 

0 

Open  in  Full . 

n/a 

124-10076-10024  . 

8 

0 

Open  in  Full . 

n/a 

124-10085-10330  . 

1 

2 

Postponed  in  Part  . 

08/28/2005 

124-10085-10333  . 

2 

1 

Post(x>ned  in  Part  . 

08/28/2005 

124-10104-10238  . 

8 

Open  in  Full . 

n/a 

124-10157-10384  . 

8 

Open  in  Full . 

n/a 

124-10171-10238  . 

1 

Open  in  Full . 

n/a 

124-10191-10089  . 

3 

Open  in  Full . 

n/a 

124-10242-10180 . . . 

1 

O^n  in  Full . 

n/a 

124-10263-10085 .  . . . 

1 

0 

Ojsen  in  Full . 

n/a 

CIA  Documents 

- 1 - 1 - r 


104-10004-10257 

104-10015-10010 


11 

1 


3  Postponed  in  Part 
0  Open  in  Full . 


12/1995 

n/a 
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Review  Board  Determinations— Continued 


Record  No. 

ARRB  re- 
'  leases 

Sustained 

postpone¬ 

ments 

Status  of  document 

Next  review 
date 

104-10015-10017 . . . . . 

7 

■HI 

Open  in  FuH . 

104-10015-10026 . . . 

4 

Open  in  Full 

104-10015-10040  . 

2 

Open  in  Full 

104-10015-10046 . . . . 

0 

1 

PnstfWMrl  in  Pert 

12/1 .005 

104-10015-10050  . 

1 

0 

Open  in  Full . 

104-16015-10055  . 

2 

0 

Oj^n  in  Full 

104-10015-10059 . . . 

1 

1 

Postponed  in  Part  . 

12/1005 

104-10015-10060 . 

2 

0 

Open  in  Full  ..  . 

104-10015-10063  . 

3 

0 

Open  in  Full . 

104-1 001 5-1 00f?e . 

1 

0 

Open  in  Full 

104-10015-10067  . 

4 

0 

Open  in  Full  . . . 

104-10015-10069  . . . 

4 

0 

Oj^n  in  Full 

104-10015-10071  . . . 

1 

0 

Open  in  Full . 

104-10015-10072 . . . 

0 

Ojsen  in  Full  .. 

104-10015-10075  . 

0 

Ojpen  in  Full . 

104-10015-10077 . 

0 

Open  in  Full 

104-10015-10078 . . . 

0 

Open  in  Full . 

104-10015-10081  . . . 

1 

Postponed  in  Part  . 

12/1995 

104-10015-10082  . 

3 

Open  in  Full . 

104-10015-10086  . 

7 

Open  in  Full . 

104-10015-10095  . . . 

1 

Open  in  Full . 

104-10015-10098 . . . 

4 

Open  in  Full . 

104-10015-10099 . . . 

1 

Open  in  Full . 

104-10015-10101  . . . 

2 

Open  in  FuH . 

104-10015-10102 . . . . . 

1 

Open  in  Full . 

104-10015-10104  . . . 

0 

2 

Postponed  in  Part  . 

12/1995 

104-10015-10105 . . . . . 

0 

1 

Postponed  in  Full  . 

2017 

104-10015-10106 . . . 

2 

0 

Open  in  Full . 

104-10015-10109 . 

1 

0 

Ojsen  in  Full . 

n/a 

104-10015-10111  . . 

1 

'  3 

Postponed  in  Pad  . 

12/1995 

104-10015-10115  . . 

2 

Postponed  in  Pad  . 

12/1995 

104-10015-10117  . 

2 

Postjvined  in  Pad  . 

12/1995 

104-10015-10122  . 

1 

Postponed  in  Pad  . 

12/1995 

104-10015-10128  . 

1 

0 

Open  in  FuH . 

n/a 

104-1001.5-101.82 . 

1 

2 

Postponed  in  Pad  . 

12/1995 

104-10015-10136  . 

1 

0 

Open  in  Full . 

n/a 

104-10015-10139  . . . . . 

1 

1 

Postponed  in  Pad  . 

12/1995 

104-10015-10141  . 

2 

1 

Postponed  in  Pad  .  , . 

12/1995 

104-10015-10152  . 

1 

Postponed  in  Pad  . 

12/1995 

104-10015-10156 . . . 

5 

1 

PnstjvwMd  in  Pad 

12/1995 

104-10015-10161  . 

1 

2 

Postponed  in  Pad  . 

12/1995 

104-10015-10162  . . . 

1 

3 

Postjxtned  in  Pad  . 

12/1995 

Dated:  September  12, 1995. 

David  G.  Marwell, 

Executive  Director. 

[FR  Doc.  95-23013  Filed  9-15-95;  8:45  am] 
BILUNQ  CODE  6820-TD-M 

DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

[Docket  No.  950911228-6228-01] 

The  American  Community  Survey 

AGENCY:  Bureau  of  the  Census, 
Commerce. 

ACTION:  Notice  of  consideration. 

SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  the  Census  is  considering 
a  proposal  to  conduct  The  American 
Community  Survey  imder  the  authority 
of  Title  13,  United  States  Code,  Sections 


182  and  225.  On  the  basis  of 
information  and  recommendations 
received  by  the  Bureau  of  the  Census, 
the  data  have  significant  application  to 
the  needs  of  other  government  agencies 
and  the  public.  The  survey  will  provide 
data  for  small  areas  and  small 
subpopulations  that  are  necessary  to 
evaluate  a  continuous  measiurement 
system  to  collect,  on  a  continual  basis, 
data  that  have  traditionally  been 
collected  only  once  every  ten  years  in 
the  decennial  census.  These  data  are  not 
publicly  available  fix»m  nongovernment 
or  other  governmental  sources. 

DATES:  Any  suggestions  or 
recommendations  concerning  the 
proposed  siurvey  should  be  submitted  in 
writing  by  October  18, 1995. 

ADDRESSES:  Director,  Bureau  of  the 
Census,  Washington,  DC  20233. 


FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  S.  McGinn,  Chief,  Continuous 
Measurement  Office,  U.S.  Census 
Bureau,  on  (301)  763-8327. 

SUPPLEMENTARY  INFORMATION:  The 
Census  Biireau  is  authorized  to  conduct 
surveys  necessary  to  furnish  current 
data  on  subjects  covered  by  the  major 
census  authorized  by  Title  13,  United 
States  Code.  The  data  from  this  stuvey 
will  determine  the  feasibility  of  a 
continuous  measurement  system  that 
provides  socioeconomic  data  on  a 
continual  basis  throughout  the  decade 
for  small  areas  and  small 
subpopulations.  C\irrently,  the 
decennial  census  is  the  only  soiurce  of 
data  available  for  small  area  levels  and. 
therefore,  these  data  are  collected  only 
once  every  ten  years.  A  continuous 
measurement  system  also  would 
provide  a  mechanism  for  identifying 
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and  sampling  subpopulation  groups  for 
future  surveys  which  will  be  of  great 
benefit  to  the  Federal  Statistical  System 
and  provide  data  needed  by  other 
agencies. 

This  survey  will  be  a  full-scale 
implementation  of  continuous 
measurement  in  six  test  sites.  The 
survey  will  also  include  a  national 
sample  to  test  response  rates  and  the 
Census  Bmeau’s  ability  to  obtain 
telephone  numbers  for  nonresponse 
households.  The  data  collected  in  this 
survey  will  be  within  the  general  scope 
and  nature  of  those  inquiries  covered  in 
the  decennial  census  every  ten  years. 

The  Censiis  Bureau  will  select  the 
housing  units  for  the  survey  fiom  a 
sample  of  six  sites  selected  to  test  full 
continuous  measurement  operations 
and  a  sample  fiom  designated  areas 
around  the  country  to  obtain  mail 
response  rates.  The  Bureau  will  mail 
questionnaires  to  the  households 
covered  by  this  survey  and  require  the 
submission  as  soon  as  possible  after 
receipt.  Participation  of  the  selected 
households  will  be  mandatory  in 
accordance  with  the  provisions  of  Title 
13. 

This  survey  was  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  for  public  use,  in  accordance 
with  the  Paperwork  Reduction  Act, 
Public  Law  96-511,  as  amended,  and 
was  given  approval  number  0607-0810. 
A  previous  notice  was  published  in  the 
Federal  Register  on  Jime  15, 1995, 
Volume  60,  Number  115,  page  31447, 
informing  the  public  of  this  submission 
and  inviting  public  comment.  We  will 
provide  copies  of  the  forms  upon 
written  request  to  the  Director,  Bureau 
of  the  Census,  Washington,  DC  20233. 

Based  upon  the  foregoing,  I  have 
directed  that  a  test  be  conducted  for  the 
pvirpose  of  collecting  these  data  for 
evaluation  of  the  procedures  related  to 
a  continuous  measurement  operation. 

Dated:  September  12, 1995. 

Martha  Farnsworth  Riche, 

Director,  Bureau  of  the  Census. 

IFR  Doc.  95-23085  Filed  9-15-95;  8:45  am) 
BIUJNG  CODE  3S10-07-P 


Bureau  of  Export  Administration 
[Docket  No.  2101-01] 

In  the  Matter  of:  Francesco  Grazi,  Chez 
Pietro  Grazi,  V  Cantonale,  6532 
Castione,  Ticino,  Switzerland, 
Respondent;  Final  Decision  and  Order 

On  August  22, 1995,  the 
Administrative  Law  Judge  (ALJ)  entered 
his  Recommended  Division  and  Order 
in  the  above-referenced  matter.  The 


Recommended  Decision  and  Order,  a 
copy  of  which  is  attached  hereto  and 
made  a  part  hereof,  has  been  referred  to 
me  for  final  action.  The  Respondent 
failed  to  respond  to  the  charges  in  this 
matter.  After  describing  the  facts  of  the 
case  and  his  findings  based  on  those 
facts,  the  ALJ  foimd  that  the 
Respondent,  Francesco  Gra2d,  on  two 
separate  occasions  violated  Section 
787.2  of  the  Export  Administration 
Regulations  (EAR).  The  Respondent 
caused,  aided,  abetted,  counselled,  or 
induced  a  third  party  to  reexport  U.S.- 
origin  commodities  fiom  Switzerland  to 
Bulgaria,  without  obtaining  the  reexport 
authorization  required  by  Section  774.1 
of  the  EAR. 

The  ALJ  found  that  the  appropriate 
penalty  for  the  violations  should  be  that 
the  Respondent  and  all  successors, 
assignees,  officers,  representatives, 
agents  and  employees  be  denied  for  a 
period  of  fifteen  years  fiom  this  date  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  in  the  United  States  or 
abroad  involving  commodities  or 
technical  data  exported  or  to  be 
exported  fiom  the  United  States  and 
subject  to  the  Export  Administration 
Reflations. 

Based  on  my  review  of  the  entire 
record,  I  AFFIRM  the  Recommended 
Decision  and  Order  of  the 
Administrative  Law  Judge. 

This  constitutes  final  agency  action  in 
this  matter. 

Dated:  September  4, 1995. 

William  A.  Reiqsch, 

Under  Secretory  for  Export  Administration. 

Recommended 

On  January  14, 1992,  the  Office  of 
Export  Enforcement,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce  (Department),  issued  a 
Charging  Letter  alleging  that  Francesco 
Grazi  (Grazi)  committed  two  violations 
of  Section  787.2  of  the  Export 
Administration  Regulations  (currently 
codified  at  15  C.F.R.  Parts  768-799 
(1995))  (the  Regulations),  issued 
pursuant  to  the  Export  Administration 
Act  of  1979,  as  amended  (50  U.S.C.A. 
app.  §§  2401-2420  (1991,  Supp.  1993, 
and  Pub.  L.  No.  103-277,  July  5, 1994)) 
(the  Act).^  As  established  in  the  Status 
Report  the  Department  filed  in  this 
matter  on  May  1, 1992,  the  Qiarging 
Letter  was  served  on  Grazi  on  or  about 
April  21, 1992.  Grazi  has  not  answered 
or  otherwise  responded  to  the 


’  The  Act  expired  on  August  20, 1994.  Executive 
Order  12924  (59  FR  43437,  August  23, 1994) 
continued  the  Regulations  in  effect  under  the 
International  Emergency  Economic  Powers  Act  (50 
U.S.C  8S 1701-1706  (1991)). 


allegations  set  forth  in  the  Charging 
Letter.  On  June  19, 1995, 1  issued  an 
Order  directing  that  the  Department 
make  its  submission  pursuant  to  Section 
788.8  of  the  Regulations  by  August  18, 
1995.  In  accordance  with  that  Order,  the 
Department  made  the  submission 
required  by  Section  788.8  of  the 
Regulations  on  August  18, 1995. 

Background 

The  January  14, 1992  Charging  Letter 
alleges  that,  on  two  separate  occasions, 
on  or  about  January  14, 1987  and  on  or 
about  May  8, 1987,  Grazi  caused,  aided, 
abetted,  counseled,  or  induced  a  third 
party  to  reexport  U.S.-origin 
commodities  from  Switzerland  to 
Bulgaria  without  first  obtaining  the 
reexport  authorization  required  by 
Section  774.1  of  the  Regulations. 
Schedule  A  to  the  Charging  Letter, 
which  was  attached  thereto  and 
incorporated  by  reference  therein, 
identified  the  approximate  date  of 
reexport  fiom  Switzerland,  the 
commodity  involved,  the  Samata  S'.A. 
(Samata)  Purchase  Order  number,  the 
Air  Waybill  number  for  the  export  fiom 
the  United  States,  and  the  Fincosid  ^ 
Order  Number. 

Finding 

On  the  basis  of  the  Department’s 
submission  and  all  of  the  supporting 
evidence  presented,  I  have  determined 
that  Grazi  committed  the  violations 
alleged  in  the  Charging  Letter  issued 
against  him  on  January  14, 1992. 

For  those  violations,  the  Department 
urges  as  a  sanction  that  Grazi’s  export 
privileges  be  denied  for  15  years.  In 
light  of  the  nature  of  the  violations,  I 
concur  in  the  Department’s 
recommendation. 

Accordingly,  it  is  therefore  ordered. 

First,  that  all  outstanding  individual 
validated  licenses  in  which  Grazi 
appears  or  participates,  in  any  manner 
or  capacity,  are  hereby  revoked  and 
shall  be  returned  forthwith  to  the  Office 
of  Exporter  .Services  for  cancellation. 
Further,  all  of  Grazi’s  privileges  of 
participating,  in  any  manner  or 
capacity,  in  any  special  licensing 
procedure,  including,  but  not  limited  to, 
distribution  licenses,  are  hereby 
revoked. 

Second,  that  Francesco  Grazi,  Chez 
Pietro  Grazi,  V  (Cantonale,  6532 
Castione,  Ticino,  Switzerland,  and  all  of 


2  At  the  time  of  the  alleged  violations,  Grazi  was 
the  president  of  Fincosid  SA,  a  Swiss  company.  A 
Charging  Letter  was  also  issued  against  Fincosid. 
On  April  2, 1992,  in  responding  to  the 
Administrative  Law  Judge’s  March  4, 1992  Order, 
the  Department  advised  the  Administrative  Law 
Judge  that  it  had  learned  that  Fincosid  no  longer 
exists  and,  therefore,  withdrew  the  Charging  Letter 
issued  to  Fincosid. 
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his  successors,  assigns,  officers, 
representatives,  agents,  and  employees, 
shall,  for  a  period  of  15  years  from  the 
date  of  final  agency  action,  be  denied  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  in  the  United  States  or 
abroad  involving  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  and 
subject  to  the  Regulations. 

A.  Without  limiting  the  generality  of 
the  foregoing,  participation,  either  in  the 
United  States  or  abroad,  shall  include 
participation,  directly  or  indirectly,  in 
any  manner  or  capacity:  (i)  As  a  party 
or  as  a  representative  of  a  party  to  any 
export  license  application  submitted  to 
the  Department;  (ii)  in  preparing  or 
filing  with  the  Department  any  export 
license  application  or  request  for 
reexport  authorization,  or  any  document 
to  be  submitted  therewith;  (iii)  in 
obtaining  from  the  Department  or  using 
any  validated  or  general  export  license, 
reexport  authorization,  or  other  export 
control  document;  (ivj  in  carr3dng  on 
negotiations  with  respect  to,  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing 
of,  in  whole  or  in  part,  any  commodities 
or  technical  data  exported  or  to  be 
exported  from  the  United  States  and 
subject  to  the  Regulations;  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data. 

B.  After  notice  and  opportunity  for 
comment  as  provided  in  Section 
788.3(c)  of  the  Regulations,  any  person, 
firm,  corporation,  or  business 
organization  related  to  the  respondent 
by  affiliation,  ownership,  control,  or 
position  of  responsibility  in  the  conduct 
of  trade  or  related  services  may  also  be 
subject  to  the  provisions  of  this  Order. 

C.  As  provided  by  Section  787.12(a)  of 
the  Regulations,  without  prior 
disclosure  of  the  facts  to  and  specific 
authorization  of  the  Office  of  Exporter 
Services,  in  consultation  with  the  Office 
of  Export  Enforcement,  no  person  may 
directly  or  indirectly,  in  any  manner  or 
capacity:  (i)  Apply  for,  obtain,  or  use 
any  license.  Shipper’s  Export 
Declaration,  bill  of  lading,  or  other 
export  control  document  relating  to  an 
export  or  reexport  of  commodities  or 
technical  data  by,  to,  or  for  another 
person  then  subject  to  an  order  revoking 
or  denying  his  export  privileges  or  then 
excluded  from  practice  before  the 
Bureau  of  Export  Administration;  or  (ii) 
order,  buy,  receive,  use,  sell,  deliver, 
store,  dispose  of,  forward,  transport, 
finance,  or  otherwise  service  or 
participate:  (a)  In  any  transaction  which 
may  involve  any  commodity  or 
technical  data  exported  or  to  be 


exported  from  the  United  States;  (b)  in 
any  reexport  thereof;  or  (c)  in  any  other 
transaction  which  is  subject  to  the 
Export  Administration  Regulations,  if 
the  person  denied  export  privileges  may 
obtain  any  benefit  or  have  any  interest 
in,  directly  or  indirectly,  any  of  these 
transactions. 

Third,  that  a  copy  of  this  Order  shall 
be  served  on  Grazi  and  the  Deptirtment 
in  accordance  with  section  778.16(b)(2) 
of  the  Regulations. 

Fourth,  that  this  Order,  is  affirmed  or 
modified,  shall  become  effective  upon 
entry  of  the  final  action  by  the  Under 
Secretary  for  Export  Administration,  in 
accordance  with  the  Act  (50  U.S.C.A. 
app.  §  2412(c)(1)  and  the  Reg\ilations 
(15  CFR  788.23). 

To  be  considered  in  the  30  day  statutory 
review  process  which  is  mandated  by  Section 
13(c)  of  the  Act,  submissions  must  be 
received  in  the  Office  of  the  Under  Secretary 
for  Export  Administration,  U.S.  Department 
of  Ck)mmerce,  14th  &  Constitution  Ave., 

N.W.,  Room  3898B,  Washington,  D.C.,  20230, 
within  12  days.  Replies  to  the  other  party’s 
submission  are  to  be  made  within  the  *■ 
following  8  days.  15  CFR  788.23(b).  50  FR 
53134  (1985).  Pursuant  to  Section  13(c)(3)  of 
the  Act,  the  order  of  the  final  order  of  the 
Under  Secretary  may  be  appealed  to  the  U.S. 
Court  of  Appeals  for  the  District  of  Columbia 
within  15  days  of  its  issuance. 

Dated:  August  22, 1995. 

Edward  J.  Kuhlmann, 

Administrative  Law  Judge. 

gp  Doc.  95-23059  Filed  9-15-95;  8:45  am) 
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Bureau  of  Export  Administration  9-18 

[Docket  No.  1107-07] 

in  the  Matter  of:  Herman  Van 
Croonenburg,  Urb.  Ei  Paraiso,  Parc. 
145— Viiia  Favorita,  E-29680 
Estepona — Maiaga,  Spain; 

Respondent;  Finai  Decision  and  Order 

On  August  22, 1995,  the 
Administrative  Law  Judge  (ALJ)  entered 
his  Recommended  Decision  and  Order 
in  the  above-referenced  matter.  The 
Recommended  Decision  and  Order,  a 
copy  of  which  is  attached  hereto  and 
made  a  part  hereof,  has  been  referred  to 
me  for  final  action. 

After  describing  the  facts  of  the  case 
and  his  findings  based  on  those  facts, 
the  ALJ  found  that  the  Respondent  on 
four  separate  occasions  reexported  U.S.- 
origin  commodities  from  Switzerland  to 
Austria,  without  obtaining  the  reexport 
authorization  required  by  Section  774.1 
of  the  Export  Administration 
Regulations. 

The  ALJ  recommended  that  the 
appropriate  penalty  for  the  violations 


should  be  that  the  Respondent  and  all 
successors,  assignees,  officers, 
representatives,  agents  and  employees 
be  denied  for  a  period  of  fifteen  years 
from  this  date  all  privileges  of 
participating,  directly  or  indirectly,  in 
any  manner  or  capacity,  in  any 
transaction  in  the  United  States  or 
abroad  involving  commodities  or 
technical  data  exported  or  to  be 
exported  from  the  United  States  and 
subject  to  the  Export  Administration 
Regulations. 

Based  on  my  review  of  the  record  in 
this  proceeding,  I  AFFIRM  the 
Recommended  Elecision  and  Order  of 
the  Administrative  Law  Judge. 

This  constitutes  final  agency  action  in 
this  matter. 

Dated:  September  4, 1995. 

Willianr  A.  Reinsch, 

Under  Secretary  for  Export  Administration. 

Recommended  Decision  and  Order 

On  August  30, 1991,  the  Office  of 
Export  Enforcement,  Bureau  of  Export 
A(hninistration,  U.S.  Depeutment  of 
Commerce  (Department),  issued  a 
Charging  Letter  alleging  that  Herlhan 
Anton  van  Croonenburg  (van 
Croonenburg)  committed  four  violations 
of  Section  787.6  of  the  Export 
Administration  Regulations  (currently 
codified  at  15  CFR  Parts  768-799 
(1995))  (the  Regulations),  issued 
pursuant  to  the  Export  Administration 
Act  of  1979,  as  amended  (50  U.S.C.A. 
app.  §  §  2401-2420  (1991,  Supp.  1993, 
and  Pub.  L.  No.  103-277,  July  5, 1994)) 
(the  Act).^  On  November  4, 1991,  van 
Croonenburg  answered  the  Charging 
Letter,  but  did  not  request  a  hearing.^ 

On  September  6, 1991,  this  matter 
was  consohdated  with  several  other 
related  matters  and  has  proceeded 
through  the  administrative  process  since 
that  time.  On  March  22, 1995, 1  issued 
an  Order  urging  the  parties  to  begin 
settlement  discussions  and  directed  the 
parties  to  report- to  me  regarding  the 
progress  of  those  discussions.  On  April 
5, 1995,  in  accordance  with  that  Order, 
the  Department  wrote  to  van 
Croonenburg  to  determine  if  he  was 
interested  in  pursuing  a  possible 
settlement  in  this  matter.  To  date,  van 
Croonenbiirg  has  not  responded  to  the 
Department’s  offer  to  discuss  a  possible 
settlement.  However,  settlement 
discussions  in  several  of  the  other 


'  The  Act  expired  on  August  20, 1994.  Executive 
Order  12924  (59  FR  43437,  August  23, 1994) 
continued  the  Regulations  in  effect  under  the 
International  Emergency  Economic  Powers  Act  (50 
U.S.C.  §§1701-1706  (1991)). 

2  Indeed,  other  than  his  answer,  van  Croonenburg 
has  not  filed  any  pleadings  or  responded  eithdr  to 
any  of  my  Orders  or  any  of  the  Department’s 
pleadings  in  this  matter. 
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related  matters  were  successful.  On  June 
19, 1995,  following  the  submission  of 
settlement  proposals  in  these  other 
related  procee^gs,  I  issued  an  Order 
directing  the  Department  to  file  the 
submission  reqidred  under  Section 
788.14  of  the  Itegulations  by  August  18, 
1995  against  van  Croonenburg.  In 
accordance  with  that  Order,  ^e 
Department  made  the  submission 
required  by  Section  788.14  of  the 
Relations  on  August  18, 1995. 

Background 

The  August  30, 1991  Charging  Letter 
alleges  that,  on  four  separate  occasions 
between  on  or  about  September  2, 1986 
and  on  or  about  June  8, 1987,  van 
Croonenburg,  in  his  capacity  as 
President  of  Marli  S.A.  (Marli),^ 
reexported  U.S.-oiigin  commodities 
fiom  Switzerland  to  Austria  without 
first  obtaining  the  reexport 
authorization  required  by  Section  774.1 
of  the  Regulations.  Schedule  A  to  the 
Charging  Letter,  which  was  attached 
thereto  and  incorporated  by  reference 
therein,  identifies  the  approximate  date 
of  reexport  hum  Switzerland  to  Austria, 
the  commodity  involved,  the  Samata 
S.A.  (Samata)  Purchase  Order  number, 
the  House  Air  Waybill  number  for  the 
exports  fiom  Switzerland  to  Austria  that 
were  made  by  air. 

Finding 

On  the  basis  of  the  Department’s 
submission  and  all  of  the  supporting 
evidence  presented,  I  have  determined 
that  van  Croonenburg  committed  the 
violations  alleged  in  the  Charging  Letter 
issued  against  him  on  August  30, 1991. 

For  those  violations,  the  Department 
urges  as  a  sanction  that  van 
Croonenburg ’s  export  privileges  be  * 
denied  for  15  years.  In  light  of  the 
natiue  of  the  violations,  I  concur  in  the 
Department’s  recommendation. 

Accordingly,  it  is  therefore  ordered. 

First,  that  all  outstanding  individual 
validated  licenses  in  which  van 
Croonenbiirg  appears  or  participates,  in 
any  maimer  or  capacity,  are  hereby 
revoked  and  shall  be  returned  forthwith 
to  the  Office  of  Exporter  Services  for 
cancellation.  Further,  all  of  van 
Croonenbvug’s  privileges  of 
participating,  in  any  manner  or 
capacity,  in  any  special  licensing 
procedure,  including,  but  not  limited  to, 
distribution  licenses,  are  hereby 
revoked. 


3  A  Charging  Letter  was  also  issued  against  Marli. 
However,  on  January  6, 1992,  after  several  attempts 
to  serve  Marli  has  failed,  the  Department  withdrew 
that  Charging  Letter  after  it  determined  that  Marli 
had  ceased  to  exist  See  Notice  of  Withdrawal  of 
Charging  Letter,  filed  January  6, 1992. 


Second,  that  Herman  van 
Croonenburg,  Urb.  El  Paraiso,  Parc. 

145 — ^Villa  Favorita,  E-29680 
Estepona — Malaga,  Spain,  and  all  of  his 
successors,  assigns,  officers, 
representatives,  agents,  and  employees, 
shall,  for  a  period  of  15  years  from  the 
date  of  final  agency  action,  be  denied  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  in  the  United  States  or 
abroad  involving  any  commodity  or 
technical  data  exported  or  to  be 
exported  fiom  the  United  States,  and 
subject  to  the  Regulations. 

A.  Without  limiting  the  generality  of 
the  foregoing,  participation,  either  in  the 
United  States  or  abroad,  shall  include 
participation,  directly  or  indirectly,  in 
any  manner  or  capacity:  (i)  As  a  party 
or  as  a  representative  of  a  party  to  any 
export  license  application  submitted  to 
the  Department;  (ii)  in  preparing  or 
filing  with  the  Department  any  export 
license  application  or  request  for 
reexport  authorization,  or  any  document 
to  be  submitted  therewith;  (iii)  in 
obtaining  fi'om  the  Department  or  using 
any  validated  or  general  export  license, 
reexport  authorization,  or  other  export 
control  document;  (iv)  in  carrying  on 
negotiations  with  respect  to,  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing 
of,  in  whole  or  in  part,  any  commodities 
or  technical  data  exported  or  to  be 
exported  fiom  the  United  States  and 
subject  to  the  Regulations;  and  (v)  in 
financing,  forwaMing,  transporting,  or 
other  servicing  of  su^  commodities  or 
technical  data. 

B.  After  notice  and  opportimity  for 
comment  as  provided  in  Section 
788.3(c)  of  the  Regulations,  any  person, 
firm,  corporation,  or  business 
organization  related  to  the  respondent 
by  affiliation,  ownership,  control,  or 
position  of  responsibility  in  the  conduct 
of  trade  or  related  services  may  also  be 
subject  to  the  provisions  of  this  Order. 

C.  As  provided  by  Section  787.12(a)  of 
the  Regulations,  without  prior 
disclosure  of  the  facts  to  and  specific 
authorization  of  the  Office  of  Exporter 
Services,  in  consultation  with  the  Office 
of  Export  Enforcement,  no  person  may 
directly  or  indirectly,  in  any  manner  or 
capacity:  (i)  Apply  for,  obtain,  or  use 
any  license.  Shipper’s  Export 
Declaration,  bill  of  lading,  or  other 
export  control  document  relating  to  an 
export  or  reexport  of  commodities  or 
technical  data  by,  to,  or  for  another 
person  then  subject  to  an  order  revoking 
or  denying  his  export  privileges  or  then 
excluded  from  practice  before  the 
Bureau  of  Export  Administration;  or  (ii) 
order,  buy,  receive,  use,  sell,  deliver, 
store,  dispose  of,  forward,  transport. 


finance,  or  otherwise  service  or 
participate:  (a)  In  any  transaction  which 
may  involve  any  commodity  or 
teclmical  data  exported  or  to  be 
exported  firom  the  United  States;  (b)  in 
any  reexport  thereof;  or  (c)  in  any  other 
transaction  which  is  subject  to  the 
Export  Administration  Regulations,  if 
the  person  denied  export  privileges  may 
obtain  any  benefit  or  have  any  interest 
in,  directly  or  indirectly,  any  of  these 
transactions. 

Third,  that  a  copy  of  this  Order  shall 
be  served  on  van  Croonenburg  and  the 
Department  in  accordance  with  Section 
788.16(b)(2)  of  the  Regulations. 

Fourth,  that  this  Order,  as  affirmed  or 
modified,  shall  become  effective  upon 
entry  of  the  final  action  by  the  Under 
Secretary  for  Export  Administration,  in 
accordance  with  the  Act  (50  U.S.C.  A. 
app.  §  2412(c)(1))  and  the  Regulations 
(15  CFR  788.23). 

To  be  considered  in  the  30  day  statutory 
review  process  which  is  mandated  by  Section 
13(c)  of  the  Act,  submissions  must  be. 
received  in  the  Office  of  the  Under  Secretary 
for  Export  Administration,  U.S.  Department 
of  Commerce,  14th  &  Constitution  Ave.,  NW., 
Room  389B,  Washington,  DC  20230,  within 
12  days.  Replies  to  the  other  party’s 
submission  are  to  be  made  within  the 
following  8  days.  15  CFR  788.23(b),  50  FR 
53134  (1985).  Prusuant  to  Section  13(c)(3)  of 
the  Act,  the  order  of  the  final  order  of  the 
Under  Secretary  may  be  appealed  to  the  U.S. 
Court  of  Appeals  for  the  District  of  Columbia 
within  15  days  of  its  issuance. 

Dated:  August  22, 1995. 

Edward  J.  Kuhlmann, 

Administrative  Law  Judge. 

[FR  Doc.  95-23060  Filed  9-15-95;  8:45  am] 


Grant  of  Authority  For  Subzone  Status, 
Brother  Industries  (U.S.A.)  Inc. 
(Typewriters  and  Word  Processors) 
Bartlett,  Tennessee 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18, 1934,  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  “To 
provide  for  the  establishment*  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,”  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
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zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  me  Board’s  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  firom  the  City 
of  Memphis,  Tennessee,  grantee  of 
Foreign-Trade  Zone  77,  for  authority  to 
establish  special-purpose  subzone  status 
for  the  typewriter  and  word  processor 
manufachuing  facilities  of  Brother 
Industries  (U.S. A.)  Inc.,  located  in 
Bartlett,  Tennessee,  was  filed  by  the 
Board  on  November  22, 1994,  and 
notice  inviting  public  comment  was 
given  in  the  Federal  Register  (FTZ 
Docket  38-94,  59  FR  62709, 12/6/94); 
and. 

Whereas,  the  Board  has  foimd  that  the 
requirements  of  the  FTZ  Act  and 
Board’s  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  77B)  at  the  Brother 
Industries  (U.S.A.)  Inc.  facilities  in 
Bartlett,  Tennessee,  at  the  locations 
described  in  the  application,  subject  to 
the  FTZ  Act  and  the  Board’s  regulations, 
including  §  400.28. 

Signed  at  Washington,  DC,  this  11th  day  of 
September  1995. 

Susan  G.  Esserman, 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Attest: 

John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

(FR  Doc.  95-23119  Filed  9-15-95;  8:45  am) 
BILUNQ  CODE  3510-OS-P 


[Docket  51-G5] 

Foreign-Trade  Zone  167 — Green  Bay, 
Wl  Application  for  Subzone  Status 
Robin  Manufacturing  U.S.A.,  Inc.,  Plant 
(Intemai-Gombustion  Engines) 

Hudson,  Wl 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  Brown  County,  Wisconsin, 
grantee  of  FTZ  167,  requesting  special- 
purpose  subzone  status  for  the  small 
internal-combustion  engine 
manufacturing  plant  of  Robin 
Manufacturing  U.S. A.,  Inc.  (RMI)  (a 
joint  venture  between  Polaris  Industries, 
Inc.  (Minneapolis,  MN),  and  Fuji  Heavy 
Industries  (Japan)),  located  in  Hudson, 
Wisconsin.  Ibe  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 


regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  September 
5, 1995. 

The  RMI  plant  (2  acres/56,000  sq.ft.) 
is  located  at  1201  Industrial  Road  in 
Hudson  (St.  Croix  County),  Wisconsin, 
some  15  miles  east  of  Minneapolis — St. 
Paul,  Minnesota,  The  facility  (19 
employees)  is  used  to  produce  spark- 
ignition  internal  combustion  engines 
(up  to  500  cc  in  size)  for  recreational 
vehicles  such  as  golf  carts  and  all- 
terrain  vehicles  (up  to  100,000  units  per 
year).  The  company  also  plans  to 
manufacture  industrial  engines  (up  to 
1,000  cc)  for  farm,  lawn,  and  garden 
equipment  (HTS#  8407.32.20, 
8407.33.30).  Currently  all  of  the  engines’ 
components  are  sourced  abroad 
including:  crankcases,  cylinder  heads, 
manifolds,  balancer  shafts,  connecting 
rods,  pistons,  rocker  arms,  intake/ 
exhaust  valves,  bearings  and  housings, 
flywheels,  pulleys,  gaskets,  magnetos, 
fasteners,  housings,  fuel  pumps, 
electrical  components,  and  spark  plugs 
(1995  duty  rate  range:  0.2 — ^9.3%).  The 
application  indicates  that  50  percent  of 
all  parts  (by  value)  will  be  puitdiased 
from  U.S.  suppliers  within  three  years 
after  approval  of  subzone  status. 

Zone  procedures  would  exempt  RMI 
firom  Customs  duty  payments  on  the 
foreign  components  used  in  export 
production.  On  its  domestic  sales,  RMI 
would  be  able  to  choose  the  lower  duty 
rates  that  apply  to  finished  engines 
(duty  firee,  2.5%)  for  the  foreign 
components  noted  above.  The 
application  indicates  that  the  savings 
firom  zone  procedures  would  help 
improve  the  plant’s  international 
competitiveness. 

In  acconlance  with  the  Board’s 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Bo^. 

Public  comment  on  the  application  is 
invited  fiom  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board’s 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  November  17, 1995.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  to  December  4, 1995. 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  (Commerce  District 

Office,  108  Federal  Building,  110 

South  Fourth  Street,  Minneapolis,  MN 

55401. 

Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 


Department  of  Commerce.  Room 
3716, 14th  Street  &  Pennsylvania 
Avenue,  NW,  Washington,  DC  20230. 
Dated:  September  11, 1995. 

John  ).  Da  Ponte,  Jr., 

Executive  Secretary 

(FR  Doc.  95-23118  Filed  9-15-95;  8:45  ami 
BHXNIQ  CODE  3S10-08-P 


National  Oceanic  and  Atmospheric 
Administration 

[I.D.  090795q 

Pacific  Rshery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Pacific  Fishery 
Management  Council  (Council)  will 
convene  a  public  meeting  of  its  salmon 
stock  review  tetuns. 

DATES:  The  meeting  will  begin  on 
September  28, 1995,  at  10  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Natural  Resoiurce  Building,  1111 
Washington  Street,  SE,  Room  630, 
Olympia,  WA. 

Ck>uncil  address:  Pacific  Fishery 
Management  Council,  2130  SW  Fifth 
Avenue,  Suite  224,  Portland,  OR  97201. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Coon,  Fishery  Management  Coordinator 
(Salmon);  telephone:  (503)  326-6352. 
SUPPLEMENTARY  INFORMATION:  The 
primary  purpose  of  this  meeting  is  to 
initiate  a  review  of  the  status  of  some 
stocks  of  Puget  Sound  and  Quillayute 
Chinook,  and  Strait  of  Juan  de  Fuca 
coho.  This  review  is  required  under  the 
Council’s  salmon  fishery  management 
plan  when  a  stock  fails  to  meet  its 
spawning  escapement  objective  for  3 
consecutive  years. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Lawrence  D.  Six,  Executive  Director,  at 
(503)  326-6352  at  least  5  days  prior  to 
the  meeting  date. 

Dated:  September  12, 1995. 

Richard  W.  Surdi, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

[FR  Doc.  95-23121  Filed  9-15-95;  8:45  am] 
BILLma  CODE  3S10-22-F 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Increase  of  a  Guaranteed  Access  Level 
for  Certain  Wool  Textile  Products 
Produced  or  Manufactured  In  the 
Dominican  Republic 

September  12, 1995. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACHON:  Isstiing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
guaranteed  access  level. 

EFFECTIVE  DATE:  September  19, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
^ota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

On  the  request  of  the  Government  of 
the  Dominican  Republic,  the 
Government  of  the  United  States  has 
agreed  to  increase  the  ciurent 
guaranteed  access  level  (GAL)  for 
Category  442. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION;  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994).  Also 
see  60  FR  17321,  published  on  April  5, 
1995. 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

September  12, 1995. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  March  30, 1995,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  the  Dominican  Republic 
and  exported  during  the  twelve-month 


period  which  began  on  january  1, 1995  and 
extends  through  December  31, 1995. 

Effective  on  September  19, 1995,  you  are 
directed  to  increase  the  guaranteed  access 
level  for  Category  442  to  105,000  dozen. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  foils  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

(FR  Doc.  95-23061  Filed  9-15-95;  8:45'am] 
BILUNQ  CODE  3S10-OR-^ 


Import  Charges  for  Certain  Cotton 
Textile  Products  Produced  or 
Manufactured  in  Malaysia 

September  12, 1995. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(GITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  applying 
charges  to  1994  levels. 

EFFECTIVE  DATE:  September  19, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ross  Arnold,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

Based  on  investigations  conducted  by 
the  Government  of  the  United  States, 
CITA  has  determined  that  in  1994 
textile  products,  produced  or 
manufactured  in  Malaysia  and  entered 
into  the  United  States  with  the  incorrect 
country  of  origin,  were  transshipped  in 
circxunvention  of  the  Bilateral  Textile 
Agreement,  effected  by  exchange  of 
notes  dated  January  12  and  28, 1994, 
between  the  Governments  of  the  United 
States  and  Malaysia.  Consultations  were 
held  between  the  Governments  of  the 
United  States  and  Malaysia  on  this 
matter  on  June  6-7, 1994.  Accordingly, 
in  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  charge  the 
following  amovmts  to  the  1994  quota 
levels,  as  notified  to  the  Textiles 
Monitoring  Body,  piusuant  to  the 
Uruguay  Round  Agreements  Act  and  the 
Uruguay  Roimd  Agreement  on  Textiles 
and  Clothing  (ATC),  for  the  categories 
listed  below.  The  1994  level  for 
Category  339  is  currently  filled. 
Therefore,  charges  in  the  amount  of 
12,835  dozen  will  be  applied  to  the 
1995  limit  for  Category  339. 


Category 

Amount  to  be  charged 

339  . . 

12,835  dozen. 

341  . 

4,455  dozen. 

The  U.S.  Government  is  taking  this 
action  pursuant  to  the  January  12  and 
28, 1994  Agreement. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994).  Also 
see  58  FR  65580,  published  on 
December  15, 1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pinsuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  ATC,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  12, 1995. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  To  facilitate 
implementation  of  the  Bilateral  Textile 
Agreement,  effected  by  exchange  of  notes 
dated  January  12  and  28, 1994,  between  the 
Governments  of  the  United  States  and 
Malaysia,  I  request  that,  effective  on 
September  19, 1995,  you  charge  the  following 
amounts  to  the  following  categories  for  the 
period  which  began  on  January  1, 1994  and 
extended  through  December  31, 1994  (see  the 
directive  dated  December  9, 1993),  as 
notified  to  the  Textiles  Monitoring  Body, 
pursuant  to  the  Uruguay  Roimd  Agreements 
Act  and  the  Uruguay  Round  Agreement  on 


Textiles  and  Clothing: 

Category 

Amount  to  be  charged 

339  . 

12,835  dozen. 

341  . 

4,455  dozen. 

This  letter  will  be  published  in  the  Federal 
Register. 

Sincerely, 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

(FR  Doc.  95-23063  Filed  9-15-95;  8:45  am] 
BILUNQ  CODE  3510-DR-M 
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Adjustment  of  Import  Limits  for  Certain 
Wool  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
the  Philippines 

September  12, 1995. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing 
limits. 

EFFECTIVE  DATE:  September  19, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
^ota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6713.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  482-3740. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limits  for  Categories  443, 
647/648  and  659-H  are  being  increased 
for  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994).  Also 
see  60  FR  17334,  published  on  April  5, 
1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pmrsuant 
to  it  are  not  designed  to  implement  edl 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Roimd 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  A^eements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

September  12, 1995. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissionen  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  March  30, 1995,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  dire^ve 


concerns  im^rarts  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products 
and  silk  blend  and  other  vegetable  fiber 
apparel,  produced  or  manufoctured  in  the 
Philippines  and  exported  during  the  twelve- 
month  period  beginning  on  January  1, 1995 
and  extending  through  December  31, 1995. 

Effective  on  September  19, 1995,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  imder  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 


Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  limit' 

Levels  in  Group 

1 

443  . . . 

41 ,888  numbers. 

647/648  . . 

973,502  dozen. 

659-H  2 . 

1,223,903  kilo- 

grams. 

^The  limits  have  not  been  adjusted  to  ac¬ 
count  for  any  imports  exported  after  Decerrv 
ber  31,  1994. 

2  Category  659-H;  only  HTS  numbers 
6502.00.ki^,  6504.00.9015,  6504.00.9060, 
6505.90.5090,  6505.90.6090,  6505.90.7090 
and  6505.90.8090. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

[FR  Doc.  95-23062  Filed  9-15-95;  8:45  am] 
BILUNQ  CODE  3510-OR-F 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 

ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director,  Information 
Resources  Group,  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  17, 1995. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  SW.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202—4651,  or  should 
be  electronic  mailed  to  the  internet 
address  #FIRB@ed.gov,  or  should  be 
faxed  to  202-708-9346. 


FOR  FURTHER  INFORMATION  CONTACT: 

Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Department  of  Education  (ED) 
provide  interested  Federal  agencies  and 
the  pubUc  an  early  opportimity  to 
comment  on  information  collection 
requests.  The  Office  of  Management  and 
Budget  (OMB)  may  amend  or  waive  the 
reqviirement  for  public  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
piupose  of  the  information  collection, 
violate  State  or  Federal  law,  or 
substantially  interfere  with  any  agency’s 
abiUty  to  perform  its  statutory 
obligations.  The  Director  of  the 
Information  Resources  Group,  publishes 
this  notice  containing  proposed 
information  collection  requests  at  the 
begiiming  of  the  Departmental  review  of 
the  information  collection.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  ^  invites  public  comment  at 
the  address  specific  above.  Copies  of 
the  requests  are  available  horn  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  maimer,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  Uie  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  September  12, 1995. 

Gloria  Parker, 

Director,  Information  Resources  Group. 
Office  of  Postsecondary  Education 
Type  of  Review:  Extension 
Tike:  Addendum  to  Federal  District 

PLUS  Loan  Promissory  Note  Endorser 
Frequency:  One  Time 
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Affected  Public:  Individuals  or 
households 
Reporting  Burden: 

Responses:  34,000 
Burden  Hours:  17,000 
Recordkeeping  Burden: 

Recordkeepers:  0 
Burden  Hoins:  0 

Abstract:  Applications  for  Federal 
Direct  PLUS  Loans  who  have  adverse 
credit  may  obtain  endorsers.  The 
information  collected  on  this  form  is 
used  to  check  credit  of  endorsers.  The 
respondents  are  endorsers. 

Office  of  Postsecondary  Education 

Type  o/ Review;  Extension 
Title:  Federal  Direct  PLUS  Loan 
Application  and  Promissory  Note 
Frequency:  One  Time 
Affected  Public:  Individuals  or 
households 
Reporting  Burden: 

Responses:  135,000 
Burden  Hours:  67,000 
Recordkeeping  Burden: 

Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  This  information  is  used  to 
determine  applicant  eligibility  for 
Federal  Direct  PLUS  Loans.  The 
respondents  are  parents  applying  for 
benefits. 

Office  of  Postsecondary  Education 

Type  of  Review:  Extension 
Title:  Federal  Direct  Stafford/Ford  Loan 
and  Federal  Direct  Unsubsidized 
Stafford/Ford  Loan  Promissory  Note 
and  Disclosiue 
Frequency:  One  Time 
Affected  Pubiic:  Individuals  or  ' 
households 
Reporting  Burden: 

Responses:  2,757,000 
Burden  Hours:  459,316 
Recordkeeping  Burden: 

Recordkeepers:  0 
Biuden  Hours:  0 

Abstract:  This  information  is  used  to 
determine  eligibility  for  Federal 
Direct  Stafford/Ford  Loans  and/or 
Federal  Direct  Unsubsidized  Stafford/ 
Ford  Loans.  The  respondents  are 
students  applying  for  benefits. 

IFR  Doc.  95-23035  Filed  9-15-95;  8:45  am) 
nUINQ  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  EQ9&-a8-000,  et  al.] 

Central  Termoelectrica  Buenos  Aires 
S.A.,  et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

September  11, 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Central  Termoelectrica  Buenos  Aires 
S.A. 

(Docket  No.  EG95-8&-000] 

On  August  30, 1995,  Central 
Termoelectrica  Buenos  Aires  S.A., 

Avda.  Espana  3301,  (1107)  Capital 
Federal,  Buenos  Aires,  Argentina,  filed 
with  the  Federal  Energy  Regulatory 
Conunission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Section 
32(a)(1)  of  the  Public  Utility  Holding  • 
Company  Act  of  1935,  as  amended  % 
Section  711  of  the  Energy  Policy  Act  of 
1992.  The  applicant  is  a  corporation  that 
seeks  exempt  wholesale  generator  status 
with  regard  to  its  eligible  facility  imder 
construction  in  Buenos  Aires, 

Argentina.  The  facility  will  consist 
initially  of  one  200  MW  simple  cycle 
combustion  turbine  generator,  fueled  by 
oil  or  gas.  In  a  second  phase,  the  facility 
will  be  converted  to  combined  cycle 
operation  and  enlarged  to  320  MW.  The 
facility  will  include  such 
interconnection  components  as  are 
necessary  to  interconnect  the  facility 
with  the  utility  grid. 

Comment  date:  September  29, 1995, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Entergy  S.A. 

(Docket  No.  EG95-89-0001 

On  August  30, 1995,  Entergy  S.A., 
c/o  Entergy  Power  Group,  Three 
Financial  Centre,  Suite  210,  900  South 
Shackleford  Road,  Little  Rock,  Arkansas 
72211,  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Section 
32(a)(1)  of  the  Public  Utility  Holding 
Company  Act  of  1935,  as  amended  % 
Section  711  of  the  Energy  Policy  Act  of 
1992.  The  applicant  is  a  corporation  that 
is  engaged  directly  and  indirectly  and 
exclusively  in  owning  and  operating 
natural  gas/oil-fired  generating  units 
located  in  and  around  the  greater 
metropolitan  area  of  Buenos  Aires, 


Argentina.  The  total  installed  generating 
capacity  of  the  facilities  currently  in 
operation  is  1260  MW. 

Comment  date:  September  29, 1995, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Entergy  Power  Development 
Corporation 

(Docket  No.  EG95-90-0001 
On  September  1, 1995,  Entergy  Power 
Development  Corporation,  Thrro 
Financial  Centre,  Suite  210, 900  South 
Shackleford  Road,  Little  Rock,  Arkansas 
72211,  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Section 
32(a)(1)  of  the  Public  Utility  Holding 
Company  Act  of  1935,  as  amended  % 
Section  711  of  the  Energy  Policy  Act  of 
1992. 

The  applicant  is  a  corporation  that  is 
engaged  directly  or  indirectly  and 
exclusively  in  owning  or  operating,  or 
both  owning  and  operating,  several 
electric  power  facilities.  The  applicant 
has  previously  been  found  to  1^  an 
exempt  wholesale  generator.  This 
application  is  occasioned  by  the 
applicant’s  intended  acquisition  of  an 
indirect  ownership  interest  in  an 
eligible  facility  imder  construction  in 
Buenos  Aires,  Argentina.  The  facility 
will  consist  initially  of  one  200  MW 
simple  cycle  combustion  turbine 
generator,  fueled  by  oil  or  gas.  In  a 
second  phase,  the  facility  will  be 
converted  to  combined  cycle  operation 
and  enlarged  to  320  MW.  The  facility 
will  include  such  interconnection 
components  as  are  necessary  to 
interconnect  the  facility  with  the  utility 
grid. 

Comment  date:  September  29, 1995, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  Northeast  Utilities  Service  Company 
(Docket  No.  ER95-1686-0001 
Take  notice  that  Northeast  Utilities 
Service  Company  (NUSCO)  on 
September  1, 1995,  tendered  for  filing 
revisions  to  its  Long-Term  Firm,  Short- 
Term,  Non-Firm  and  Network 
Transmission  Tariffs.  NUSCO  states  that 
the  revised  tariffs  reflect  the 
Conunission’s  fixed  charge  methodology 
and  satisfy  the  comparability  standards 
contained  in  the  Commission’s  Open 
Access  NOPR,  Docket  No.  RM95-i. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  all  customers  with  ' 
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whom  it  has  entered  into  service 
agreements  under  its  transmission 
tariffs,  to  parties  in  the  ongoing 
compliance  proceeding  in  Docket  No. 
EC90-10-007  and  to  the  state 
commissions  in  each  of  the  six  New 
England  states  and  New  York. 

NUSCO  requests  that  the  Tariffs 
become  effective  on  November  1, 1995. 

Comment  date:  September  2'5, 1995, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

5.  Entergy  Power  Holding  I,  Ltd. 

(Docket  No.  EG95-91-0001 

On  September  1, 1995,  Entergy  Power 
Holding  I,  Ltd.,  Three  Financial  Centre, 
Suite  210, 900  South  Shackleford  Road, 
Little  Rock,  Arkansas  72211,  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Section 
32(a)(1)  of  the  Public  Utility  Holding 
Company  Act  of  1935,  as  amended  by 
section  711  of  the  Energy  PoUcy  Act  of 
1992. 

The  applicant  is  a  corporation  that  is 
engaged  directly  or  indirectly  and 
exclusively  in  owning  or  operating,  or 
both  owning  and  operating,  several 
electric  power  facilities.  The  applicant 
has  previously  been  found  to  be  an 
exempt  wholesale  generator.  This 
application  is  occasioned  by  the 
applicant’s  intended  acquisition  of  an 
indirect  ownership  interest  in  an 
eligible  facility  under  construction  in 
Buenos  Aires,  Argentina.  The  facility 
will  consist  initially  of  one  200  MW 
simple  cycle  combustion  turbine 
generator,  fueled  by  oil  or  gas.  In  a 
second  phase,  the  facility  will  be 
converted  to  combined  cycle  operation 
and  enlarged  to  320  MW.  The  facility 
will  include  such  interconnection 
components  as  are  necessary  to 
interconnect  the  facility  with  the  utility 
grid. 

Comment  date:  September  29, 1995, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

6.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  No.  ER95-1 589-000] 

Take  notice  that  on  August  18, 1995, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG)  tendered  for  filing 
a  letter  advising  the  Commission  why 
no  termination  notice  was  filed  in  the 
agreement  scheduled  to  terminate  on 
June  30, 1995,  between  NYSEG  and  the 
New  York  Power  Authority. 


Comment  date:  September  25, 1995, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

7.  Northern  States  Power  Company 
(Minnesota);  Northern  States  Power 
Company  (Wisconsin) 

[Docket  No.  ER95-1662-000] 

Take  notice  that  on  August  31, 1995, 
Northern  States  Power  Company- 
Minnesota  (NSP-M)  and  Northern 
States  Power  Company-Wisconsin 
(NSP-W)  jointly  tender  and  request  the 
Commission  to  accept  a  Transmission 
Service  Agreement  which  provides  for 
50  MW  of  Reserved  Transmission 
Service  to  Wisconsin  Power  and  Light 
Company.  The  source  party  is  Otter  Tail 
Power  Company  and  the  recipient  party 
is  Wisconsin  Power  and  Light  Company. 

NSP  requests  that  the  Commission 
accept  for  filing  the  Transmission 
Service  Agreement  effective  as  of 
August  5, 1995.  NSP  requests  a  waiver 
of  the  Commission’s  notice 
requirements  pursuant  to  Part  35  so  the 
Agreement  may  be  accepted  for  filing 
effective  on  the  date  requested. 

Comment  date:  September  25, 1995, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

8.  Illinois  Power  Company 

[Docket  No.  ER95-1 663-000] 

Take  notice  that  on  August  31, 1995, 
Illinois  Power  Company  (IPC),  tendered 
for  filing  an  Interchange  Agreement 
between  IPC  and  Wisconsin  Power  and 
Light  Compariy  (WP&L).  IPC  states  that 
the  purpose  of  this  agreement  is  to 
provide  for  the  selling  of  capacity  and 
energy  by  IPC  to  WP&L. 

Comment  dote:  September  25, 1995, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

9.  Northern  States  Power  Company 
(Minnesota) 

[Docket  No.  ER95-1664-000] 

Take  notice  that  on  August  31, 1995, 
Northern  States  Power  Company 
(Minnesota)  (NSP),  tendered  for  filing  a 
Supplemental  Power  Agreement  among 
NSP,  the  City  of  Glencoe  (City)  and  the 
Central  Minnesota  Municipal  Power 
Agency  (CMMPA)  dated  July  30, 1995. 
This  agreement  allows  CMh^A  to 
purchase  additional  power  and  energy 
from  NSP  on  behalf  of  the  City. 

NSP  requests  that  the  Commission 
accept  for  filing  this  agreement  effective 
as  of  December  1, 1995. 

Comment  date:  September  25, 1995, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


10.  Public  Service  Company  of  New 
Hampshire 

[Docket  No.  ER95-1^5-000] 

Take  notice  that  on  August  31, 1995, 
Public  Service  Company  of  New 
Hampshire  (PSNH)  pursiiant  to  Section 
205  of  the  Federal  Power  Act,  filed 
proposed  changes  to  charges  for 
decommissioning  Seabrook  Unit  1  to  be 
collected  imder  PSNH  Federal  Energy 
Regulatory  Commission  Rate  Schedules 
Nos.  133, 134, 135  and  142.  These 
charges  are  recovered  imder  a  formula 
rate  that  is  not  changed  by  the  filing. 

The  proposed  adjustment  in  charges  is 
necessitated  by  a  ruling  of  the  New 
Hampshire  Nuclear  Decommissioning 
Finance  Committee  adjusting  the 
funding  requirements  for 
decommissioning  Seabrook  Unit  1. 

PSNH  has  requested  an  effective  date 
of  November  1, 1995  for  the  adjusted 
charges. 

Comment  date:  September  25, 1995, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

11.  Great  Bay  Power  Corporation 

[Docket  No.  ER95-1666-000] 

Take  notice  that  on  August  31, 1995, 
Great  Bay  Power  Corporation  (Great 
Bay),  tendered  for  filing  a  service 
agreement  between  Phibro  Inc.  and 
Great  Bay  for  service  linder  Great  Bay’s 
Tariff  for  Short  Term  Sales.  This  Tariff 
was  accepted  for  filing  by  the 
Commission  on  November  11, 1993,  in 
Docket  No.  ER93-924-000.  The  service 
agreement  is  proposed  to  be  effective 
September  1, 1995. 

Comment  date:  September  25, 1995, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

12.  Wisconsin  Electric  Power  Company 
[Docket  No.  ER95-1667-(XX)] 

Take  notice  that  on  August  31. 1995, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  Electric  Service  Agreement  between 
itself  and  Central  Illinois  Light 
Company  (CILCo).  The  Electric  Service 
Agreement  provides  for  service  under 
Wisconsin  Electric’s  Coordination  Sales 
Tariff. 

Wisconsin  Electric  requests  an 
effective  date  of  sixty  days  from  date  of 
filing.  Copies  of  the  filing  have  been 
served  on  CILCo,  the  Public  Service 
Commission  of  Wisconsin  and  the 
Michigan  Public  Service  Commission. 

Comment  date:  September  25, 1995, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 
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13.  Northeast  Utilities  Service  Qnnpaiiy 

(Docket  No.  ER95-1668-000] 

Take  notice  that  on  August  31, 1995, 
Northeast  Utilities  Service  Company 
tendered  for  filing:  (1)  a  Notice  of 
Termination  of  Transmission  Tariff  No. 

4;  and  (2)  a  request  for  waiver  of 
compliance  filing. 

Comment  date:  September  25, 1995, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

14.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER95-1669-000] 

Take  notice  that  on  August  31, 1995, 
Virginia  Electric  and  Power  Company 
(the  Company),  tendered  for  filing  a 
letter  agreement  implementing  the  rate 
schedules  included  in  the 
Interconnection  and  Operating 
Agreement  between  the  Company  and 
Old  Dominion  Electric  Cooperative. 

Copies  of  the  filing  were  served  upon 
Old  Dominion  Electric  Cooperative,  the 
Virginia  State  Corporation  Commission 
and  the  North  Carolina  Utilities 
Commission. 

Comment  date:  September  25, 1995, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

15.  Virginia  Electric  and  Power 
Ccnnpany 

[Docket  No.  ER95-1670-000] 

Take  notice  that  on  August  31, 1995, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
Service  Agreement  between 
Consolidated  Edison  Company  of  New 
York,  Inc.  and  Virginia  Power,  dated 
August  31, 1994,  imder  the  Power  Sales 
Tariff  to  Eligible  Purchasers  dated  May 
27, 1994,  Under  the  tendered  Service 
Agreement  Virginia  Power  agrees  to 
provide  services  to  Consolidated  Edison 
Company  of  New  York,  Inc.  under  the 
rates,  terms  and  conditions  of  the  Power 
Sales  Tariff  as  agreed  by  the  parties 
pursuant  to  the  terms  of  the  applicable 
Service  Schedules  included  in  the 
Power  Sales  Tariff. 

Copies  of  the  filing  were  served  upon 
the  New  York  Public  Service 
Commission,  the  Virginia  State 
Corporation  Commission  and  the  North 
Carolina  Utilities  Commission. 

Comment  date:  September  25, 1995, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

16.  The  Washington  Water  Power 
Company 

[Docket  No.  ER95-1671-000] 

Take  notice  that  on  August  31, 1995, 
The  Washington  Water  Power  Company 
(WWP),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 


pursuant  to  18  CFR  35.13,  a  signed 
service  agreement  under  FERC  Electric 
Tariff  Voliime  No.  4  with  TransCanada 
Northridge  Power  Ltd.  along  with  a 
Certificate  of  Concurrence  with  respect 
to  exchanges.  WWP  requests  waiver  of 
the  prior  notice  requirement  and 
requests  an  effective  date  of  September 
1, 1995. 

Comment  date:  September  25, 1995, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

17.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ER95-1672-000] 

Take  notice  that  on  August  31, 1995, 
Northern  Indiana  Public  Service 
Company  (Northern),  pursuant  to 
Section  35.13  of  the  Federal  Energy 
Regulatory  Conunission’s  Rules  and 
Regulations,  18  CFR  35.13,  tendered  for 
filing  an  executed  Service  Agreement 
between  Northern  Indiana  Public 
Service  Company  and  Heartland  Energy 
Services,  Inc.  (Heartland).  Under  this 
Service  Agreement,  Northern  Indiana 
Public  Service  Company  agrees  to 
provide  services  to  Heartland  imder 
Northern  Indiana  Public  Service 
Company’s  Power  Sales  Tariff,  which 
was  accepted  for  filing  by  the 
Commission  and  made  effective  by 
Order  dated  August  17, 1995  in  Docket 
No.  ER95-1222-000. 

Comment  date:  September  25, 1995, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

18.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ER95-1673-000] 

Take  notice  that  on  August  31, 1995, 
Northern  Indiana  Public  Service 
Company  (Northern),  pursuant  to 
Section  35.13  of  the  Federal  Regulatory 
Commission’s  Rules  and  Regulations,  18 
CFR  35.13,  tendered  for  filing  an 
executed  Service  Agreement  between 
Northern  Indiana  Public  Service 
Company  and  Michigan  South  Central 
Power  Agency  (the  Agency).  Under  this 
Service  Agreement,  Northern  Indiana 
Public  Service  Company  agrees  to 
provide  services  to  the  Agency  under 
Northern  Indiana  Public  Service 
Company’s  Power  Sales  Tariff,  which 
was  accepted  for  filing  by  the 
Commission  and  made  effective  by 
Order  dated  August  17, 1995  in  Docket 
No.  ER95-1222-000. 

Comment  date.-^eptember  25, 1995, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


19.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ER95-1674-0001 
Take  notice  that  on  August  31, 1995, 
Northern  Indiana  Public  Service 
Company  (Northern),  pursuant  to 
Section  35.13  of  the  Federal  Energy 
Regulatory  Commission’s  Rules  and 
R^ulations,  18  CFR  35.13,  tendered  for 
filing  an  executed  Service  Agreement 
between  Northern  Indiana  Public 
Service  Company  and  NorAm  Energy 
Services,  Inc.  (NES).  Under  this  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  agrees  to  provide 
services  to  NES  under  Northern  Indiana 
Public  Service  Company’s  Power  Sales 
Tariff,  which  was  accepted  for  filing  by 
the  Commission  and  made  effective  by 
Order  dated  August  17, 1995  in  Docket 
No.  ER95-1222-000. 

Comment  date:  September  25, 1995, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

20.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ER95-1675-000] 

Take  notice  that  on  August  31, 1995, 
Northern  Indiana  Public  Service 
Company  (Northern),  pursuant  to 
Section  35.13  of  the  Federal  Energy 
Regulatory  Commission’s  Rules  and 
Regulations,  18  CFR  35.13,  tendered  for 
filing  an  executed  Service  Agreement 
between  Northern  Indiana  Public 
Service  Company  and  Enron  Power 
Marketing,  Inc.  (EPU),  Under  this 
Service  Agreement,  Northern  Indiana 
Public  Service  Company  agrees  to 
provide  services  to  EPU  under  Northern 
Indiana  Public  Service  Company’s 
Power  Sales  Tariff,  which  was  accepted 
for  filing  by  the  Commission  and  made 
effective  by  Order  dated  August  17, 

1995  in  Docket  No.  ER95-1222-000. 

Comment  date:  September  25, 1995, 
in  accordance  with  Standard  Paragraph 
E'at  the  end  of  this  notice. 

21.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ER95-1676-000] 

Take  notice  that  on  August  31, 1995, 
Northern  Indiana  Public  Service 
Company  (Northern),  pursuant  to 
Section  35.13  of  the  Federal  Energy 
Regulatory  Commission’s  Rules  and 
Regulations,  18  CFR  35.13,  tendered  for 
filing  an  executed  Service  Agreement 
between  Northern  Indiana  Public 
Service  Company  and  Qtizens  Lehman 
Power  Sales  (Citizens).  Under  this 
Service  Agreement,  Northern  Indiana 
Public  Service  Company  agrees  to  ^ 
provide  services  to  Citizens  under 
Northern  Indiana  Public  Service 
Company’s  Power  Sales  Tariff,  which 
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was  accepted  for  filing  by  the 
Commission  and  made  effective  by 
Order  dated  August  17, 1995  in  Docket 
No.  ER95-1222-000. 

Comment  date:  September  25, 1995, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

22.  Northern  Indiana  Public  Service 
Company 

(Docket  No.  ER95-1677-0001 

Take  notice  that  on  August  31, 1995, 
Northern  Indiana  Public  Service 
Company  (Northern),  pursuant  to 
Section  35.13  of  the  Federal  Energy 
Regulatory  Commission’s  Rules  and 
Reflations,  18  CFR  35.13,  tendered  for 
filing  an  executed  Service  Agreement 
between  Northern  Indiana  Public 
Service  Company  and  Tennessee  Power 
Company  (TPCO).  Under  this  Service 
Agreement,  Northern  Indiana  Public 
Service  agrees  to  provide  services  to 
TPCO  tmder  Nordiem  Indiana  Public 
Service  Company’s  Power  Sales  Tariff, 
which  was  accepted  for  filing  by  the 
Commission  and  made  efiective  by 
Order  dated  August  17, 1995  in  Docket 
No.  ER95-1222-000. 

Comment  date:  September  25, 1995, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

23.  Commonwealth  Edison  Company 
[Docket  No.  ER95-1680-0001 

Take  notice  that  on  August  29, 1995, 
Commonwealth  Edison  Company 
(ComEd)  submitted  two  Service 
Agreements,  establishing  Heartland 
Energy  Services  (Heartland),  and  Catex 
Vitol  Electric,  L.L.C.  (Catex  Vitol),  as 
customers  imder  the  terms  of  ComEd’s 
Transmission  Service  Tariff  FTS-1 
(FTS-1  Tariff).  The  Commission  has 
previously  designated  the  FTS-1  Tariff 
as  FERC  Electric  Tariff,  Original  Voliune 
No.  4. 

ComEd  requests  an  effective  date  of 
August  4,  and  August  14, 1995, 
respectively,  and  accordingly  seeks 
waiver  of  the  Commission’s  notice 
requirements.  Copies  of  this  filing  were 
served  upon  Heartland,  Catex  Vitol  and 
the  Illinois  Commerce  Commission. 

Comment  date:  September  25, 1995, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

Standard  Paragraph 
-  E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 


should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  95-23064  Filed  9-15-95;  8:45  am] 
BIU3NQ  CODE  C717-01-P 


[Project  No.  11142-000  Maine] 

Consolidated  Hydro  Maine,  Inc.,  Notice 
of  Availability  of  Draft  Environmental 
Assessment 

September  12, 1995. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission’s  (Commission’s) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  F.R.  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  new  license  for  the 
Estes  Lake  Hydroelectric  Project,  located 
in  the  townships  of  Sanford  and 
Alfiredin  York  County,  Maine  and  has 
prepared  a  Draft  Environmental 
Assessment  (DEA)  for  the  project.  In  the 
DEA,  the  Commission’s  staff  has 
analyzed  the  potential  environmental 
impacts  of  the  existing  project  and  has 
concluded  that  approval  of  the  project, 
with  appropriate  environmental 
protection  or  enhancement  measures, 
would  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  3104,  of  the  Commission’s  offices 
at  941  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426. 

Any  comments  should  be  filed  within 
45  days  from  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E.,  Washington,  D.C.  20426.  Please 
affix  “Estes  L^e  Hydroelectric  Project 
No.  11142”  to  all  comments.  For  further 
information,  please  contact  Frankie 
Green  at  (202)  501-7704. 

Lois  D.  Cadiell, 

Secretary 

(FR  Doc.  95-23021  Filed  9-15-95;  8:45  am] 
BILUNQ  CODE  STir-OI-M 


[Docket  No.  0796-66-000] 

Algonquin  Gas  Transmission  ^ 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

September  12, 1995. 

Take  notice  that  on  September  1, 

1995,  Algonquin  Gas  Transmission 
Company  (Algonquin)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  following 
tariff  sheet,  with  a  proposed  effective 
date  of  October  1, 1995: 

Eighth  Revised  Sheet  No.  1101 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  reflect  a  change  in 
Algonquin’s  index  of  purchasers. 

Algonquin  states  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission’s  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
19, 1995.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  W  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  95-23020  Filed  9-15-95;  8:45  am] 
BILUNQ  CODE  6717-01-M 

pocket  No.  TM96-1-118-001] 

Arkansas  Western  Pipeline  Co.;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

September  12, 1995. 

Take  notice  that  on  September  6, 
1995,  Arkansas  Western  Pipeline 
Company  (AWP)  tendered  for  filing  a 
corrected  hard  copy  of  First  Revis^ 
Sheet  No.  4  to  its  FERC  Gas  Tariff  First 
Revised  Volume  No.  1. 

AWP  states  that  the  purpose  of  this 
filing  is  to  file  a  corrected  hard  copy  of 
the  tariff  sheet  (originally  filed  on 
August  28, 1995)  to  implement  for  the 
first  time  an  ACA  charge  in  its  rates. 
Specifically,  the  hard  copy  of  the  ACA 
filing  erroneously  omitt^  the  word 
“any”  in  the  following  sentence,  which 
appears  at  the  bottom  of  the  First 
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Revised  Sheet  No.  4:  “All  rates 
exclusive  of  any  fuel  usage  and 
applicable  shrinkage  of  zero  percent 
(0%).” 

Any  person  desiring  to  protest  the 
subject  filing  should  file  a  protest  with 
the  Federal  Energy  Regulatory 
Commission,  825  Nordi  Capitol  Street, 
N.E.,  Washington,  D.C.  20426,  in 
accordance  with  Section  385.211  of  the 
Commission’s  Rvdes  of  Practice  and 
Procedme  (18  CFR  385.211).  All  such 
protests  should  be  filed  on  or  before 
September  19, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  meike 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Conunission  and  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  95-23026  Filed  9-15-95;  8:45  am) 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP95-400-001] 

Distrigas  of  Massachusetts 
Corporation;  Notice  of  Tariff  Fiiing 

September  12, 1995. 

Take  notice  that  on  September  6, 

1995,  Distrigas  of  Massachusetts 
Corporation  (DOMAC)  tendered  for 
filing  pursuant  to  Part  154  of  the 
regulations  of  the  Federal  Energy 
Regulatory  Commission  (Commission) 
compliance  tariff  sheets  as  specified  in 
the  letter  order  issued  in  this  proceeding 
on  August  28, 1995. 

DOMAC  states  that  copies  of  the  filing 
were  served  upon  all  of  DOMAC’s 
customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Section  385.211  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  All  such 
protests  should  be  filed  on  or  before 
September  19, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 

Secretoiy. 

(FR  Doc.  95-23023  Filed  9-15-95;  8:45  am] 

BILUNQ  CODE  6n7-01-M 


[Docket  No.  TM96-1-4-000] 

Granite  State  Gas  Transmission  Inc.; 
Notice  of  Change  fn  Annual  Charge 
Adjustment 

September  12, 1995. 

Take  notice  that  on  September  6, 

1995,  Granite  State  Gas  Transmission, 

Inc.  (Granite  State)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 

Third  Revised  Volume  No.  1,  the 
revised  tariff  sheets  listed  below 
containing  changes  in  rates  for 
effectiveness  on  Octolier  1, 1995: 

Fifth  Revised  Sheet  No.  21  ' 

Sixth  Revised  Sheet  No.  22 
Fifth  Revised  Sheet  No.  22 

According  to  Granite  State,  the 
revised  tariff  sheets  are  submitted  to 
reflect  the  Annual  Charge  Adjustment 
authorized  for  the  1996  fiscal  year  in  its 
transportation  rate  schedules. 

Granite  State  further  states  that  copies 
of  its  filing  have  been  mailed  to  its 
customers  and  the  regulatory 
commissions  of  the  States  of  Msdne, 
Massachusetts  and  New  Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Wash^gton, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  19, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  95-23024  Filed  9-15-95;  8:45  am] 
BILLING  CODE  S717-01-M 


[Docket  No.  RP95-1 85-008] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  In  FERC  Gas 
Tariff 

September  12, 1995. 

Teike  notice  that  on  September  5, 

1995,  Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing  to  become 
part  of  the  Northern’s  FERC  Gas  Tariff, 
Fifth  Revised  Volume  No.  1,  the 
following  tariff  sheet,  proposed  to  be 
effective  September  1, 1995: 

First  Revised  Sheet  No.  105 


Northern  states  that  such  tariff  sheet 
is  being  submitted  in  compliance  with 
the  Commission’s  “Order  on 
Rehearing’’,  issued  August  3, 1995,  in 
Docket  No.  RP95-185-002,  to  clarify  the 
tariff  provision  addressing  turnback  of 
TFF  capacity. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  must  be  filed 
on  or  before  September  19, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protesteints  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  95-23022  Filed  9-15-95;  8:45  am] 
BILUNG  CODE  e717-01-M 


[Docket  Nos.  ES95-37-001  and  ES95-37- 
002] 

Texas>New  Mexico  Power  Company 
and  Texas  Generating  Company  II;  ^ 
Notice  of  Amended  Application 

September  12, 1995. 

Take  notice  that  on  September  8, 

1995,  Texas-New  Mexico  Power 
Company  (TNP)  and  Texas  Generating 
Company  II  (TGC  II)  filed  amendments 
the  application  filed  in  Docket  No. 
ES95-3 7-000.  Such  amendments 
provide  explanations  of  both  an  existing 
credit  agreement  which  was  authorized 
by  the  Commission  in  Docket  No.  ES94- 
12-000  et  al.'  and  an  amended  credit 
agreement  which  TNP  and  TGC  U  are 
proposing  to  enter  into.  The 
amendments  differentiate  between  the 
two  agreements,  as  well  as  noting  the 
anticipated  benefits  to  be  realized  by 
entry  into  the  proposed  amended  credit 
agreement.  TNP  notes  that  entry  into  the 
amended  credit  agreement  will  allow 
the  refinancing  of  currently  outstanding 
long-term  debt  with  debt  imder  the 
amended  credit  agreement  which  will 
bear  a  cost  lower  than  the  existing  long¬ 
term  debt.  TNP  also  notes  that  its  long¬ 
term  debt  is  not  anticipated  to  be  of 
investment  grade  until  1998  and  would 
therefore  have  a  cost  higher  than  the 


>  66  FERC  1  62,054  (1994). 
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debt  imder  the  amended  credit 
agreement.  In  addition  to  savings  to  be 
realized  through  the  refinancing  the 
existing  long-term  debt,  TNP  finther 
notes  that,  under  the  terms  of  the 
amended  credit  agreement,  it  will  also 
realize  cost  savings  as  compared  to 
borrowings  under  the  present  credit 
agreement  which  would  be  replaced  by 
the  proposed  credit  agreement. 

TNP  and  TGC  n  also  note  that  the 
proposed  credit  agreement  is,  in 
essence,  an  extension  of  the  existing 
credit  agreement  for  an  additional  two 
years  but  under  terms  that  are  simpler 
and  more  favorable  than  the  terms  of  the 
existing  credit  agreement. 

TNP  and  TGC  11  also  submitted 
amended  Exhibit  C,  Balance  Sheet; 
Exhibit  D,  Income  Statement;  and  E, 
Statement  of  Cash  Flows  and 
Computation  of  Interest  Coverage,  for 
the  twelve  months  ended  June  30, 1995, 
as  well  as  supplemental  information  on 
TNP’s  anticipated  financial  condition. 
The  amendments  also  corrected  a 
reference  to  TGC  II  in  the  original  filing 
which  should  have  been  a  reference  to 
TNP. 

TNP  and  TGC  11  also  request 
Commission  action  by  September  25, 
1995,  instead  of  September  15, 1995  as 
originally  requested. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426  in  accordance  with  Rules 
211  and  214  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  20, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  partiers  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  95-23027  Filed  9-15-95;  8:45  am] 
BILUNQ  CODE  e717-01-M 


[Docket  No.  TM95-2-76-000] 

Wyoming  Interstate  Company,  Ltd.; 
Notice  of  Filing 

September  12, 1995. 

Take  notice  that  on  August  30, 1995, 
Wyoming  Interstate  Company,  Ltd. 
(WIC)  filed  of  the  following  tariff  sheets 


to  its  FERC  Gas  Tariff,  with  an  effective 
date  of  September  1, 1995: 

First  Revised  Volume  No.  1 
First  Revised  Sheet  No.  5.1 
Second  Revised  Volume  No.  2 
First  Revised  Sheet  No.  4A 
Fourth  Revised  Sheet  No.  5 

WIC  proposes  to  reduce  its  current 
Fuel  G^  and  Unaccoimted-for  Gas 
(“FL&U”)  percentage  fi^om  one  percent 
to  a  new  level  of  zero  percent.  This 
filing  is  a  non-annual  filing  pursuant  to 
Section  24  of  WIC’s  First  Revised 
Volume  No.  1  and  Article  31  of  WIC’s 
Second  Revised  Volume  No.  2.  Since 
the  December  1, 1994  effective  date  of 
the  current  FL&U  percentage  WIC  states 
it  has  experienced  a  FL&U  percentage  of 
less  than  one  percent  on  its  system  and 
a  change  at  this  time  will  result  in  WIC’s 
transportation  customers  receiving  the 
benefit  of  a  lower  FL&U  percentage 
dxmng  the  winter  heating  season. 

WIC  states  that  copies  of  this  filing 
were  served  on  its  customers  and  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  WasUngton, 
D.C.  20426,  in  accordance  with  Sevens 
385.214  or  385.211  of  the  Commission’s 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  19, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  95-23025  Filed  9-15-95;  8:45  am] 
BiLUNQ  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[AD-FRL-6296-8] 

Access  to  Confidential  Business 
Infonnation  Under  the  Clean  Air  Act 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  The  EPA  has  authorized  the 
Cahfomia  Air  Resources  Board  (CARB) 
access  to  information  that  has  been,  or 
will  be,  submitted  to  the  EPA  under 


Section  114  of  the  Clean  Air  Act  (CAA), 
as  amended. 

Some  of  the  information  may  be 
claimed  to  be  confidential  business 
information  (CBI)  by  the  submitter. 

DATES:  Access  to  confidential  data 
submitted  to  the  EPA  will  occur  no 
sooner  than  ten  days  after  issuance  of 
this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Doris  Maxwell,  Document  Control 
Officer,  Office  of  Air  Quality  Planning 
and  Standards  (MD-13),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  Norfii  Carolina 
27711,  (919)  541-5312. 

SUPPLEMENTARY  INFORMATION:  The  EPA 
is  issviing  this  notice  to  inform  all 
submitters  of  information  imder  Section 
114  of  the  CAA  that  the  EPA  may 
provide  the  above-mentioned  State 
agency  access  to  these  materials  on  a 
need-to-know  basis. 

In  accordance  with  40  CFR  2.301(h), 
the  EPA  has  determined  that  CARB 
requires  access  to  CBI  concerning 
consiuner  and  commercial  products 
submitted  to  the  EPA  imder  Section 
183(e)  and  Section  114  of  the  CAA  in 
order  to  carry  out  its  duties  under 
California  environmental  protection 
laws  and  the  CAA.  Some  of  the 
information  may  be  claimed  or 
determined  to  be  CBI.  The  CARB  will  be 
required  to  sign  a  nondisclosure 
agreement  and  will  be  briefed  on 
appropriate  security  procedures  before 
being  permitted  access  to  CBI.  All  CARB 
access  to  CAA  CBI  will  take  place  at 
CARB’s  facilities.  The  CARB  will  have 
appropriate  procedvures  and  facilities  in 
place  to  safeguard  the  CAA  CBI  to 
which  CARB  has  access. 

Clearance  for  access  to  CAA  CBI  is 
scheduled  to  expire  on  September  30, 
1998. 

Dated:  September  11, 1995. 

Mary  Nichols, 

Assistant  Administrator  for  Air  and 
Radiation. 

[FR  Doc.  95-23110  Filed  9-15-95;  8:45  am] 
BILUNQ  CODE  8660-S0-P 


[FRL-8297-2] 

Jack’s  Creek/Sitkin  Smelting 
Superfund  Site  de  Minimis  Settlement; 
Proposed  Administrative  Settlement 
Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

AGENCY:  United  States  Environmental 
Protection  Agency. 

ACTION:  Request  for  public  comment. 

summary:  The  United  States 
Environmental  Protection  Agency  is 
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proposing  to  enter  into  a  de  minimis 
settlement  pursuant  to  Section  122(g)(4) 
of  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended,  (CERCLA),  42 
U.S.C.  9622(g)(4).  This  proposed 
settlement  is  intended  to  resolve  the 
liability  under  CERCLA  of  Joseph  Smith 
and  Sons,  Inc.  (“Joseph  Smith”),  for 
response  costs  incurred  by  the  United 
States  Environmental  Protection  Agency 
at  the  Jack’s  Creek/Sitkin  Smelting 
Superfund  Site,  Maitland  Coimty, 
Pennsylvania. 

DATES:  Comments  must  be  provided  on 
or  before  October  18, 1995. 

ADDRESS:  Comments  should  be 
addressed  to  the  Docket  Clerk,  United 
States  Environmental  Protection 
Agency,  Region  m,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania, 
19107,  and  should  refer  to:  In  Re:  Jack’s 
Creek/Sitkin  Smelting  Superfund  Site, 
Maitland  County,  Pennsylvania,  U.S. 

EPA  Docket  No.  ni-94— 40-DC. 

FOR  ADDITIONAL  INFORMATION  CONTACT: 
Daniel  Isales  (215)  597—4774,  or  Pamela 
Lazos  (215)  597-8504,  United  States 
Environmental  Protection  Agency, 

Office  of  Regional  Coimsel,  (3RC22),  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania,  19107. 

Notice  of  De  Minimis  Settlement 

In  accordance  with  Section  122(i)(l) 
of  CERCLA,  42  U.S.C.  9622(i)(l),  and 
Section  7003(d)  of  the  Solid  Waste 
Disposal  Act,  42  U.S.C.  6973(d),  notice 
is  hereby  given  of  a  proposed 
administrative  settlement  concerning 
the  Jack’s  Creek/Sitkin  Smelting 
Superfund  Site  in  Maitland  Covmty, 
Pennsylvania.  The  administrative 
settlement  was  signed  by  the  United 
States  Environmental  Protection 
Agency,  Region  IB’s  Regional 
Administrator  on  June  30, 1995  and  is 
subject  to  review  by  the  public  pursuant 
to  this  Notice.  The  agreement  is  also 
subject  to  the  approval  of  the  Attorney 
General,  United  States  Department  of 
Justice  or  her  designee  and  for  the  grant 
of  a  covenant  not  to  sue  for  damages  to 
natural  resources,  is  also  subject  to 
agreement  in  writing  by  the  Apartment 
of  the  Interior  (“DOI”). 

The  settling  party  has  agreed  to  pay 
$14,066.18  to  United  States 
Environmental  Protection  Agency 
toward  EPA  CERCLA  response  costs  and 
$506.25  to  DOI  for  damages  to  natural 
resources,  subject  to  the  contingency 
that  the  Environmental  Protection 
Agency  may  elect  not  to  complete  the 
settlement  based  on  matters  brought  to 
its  attention  dining  the  public  comment 
period  established  by  tlds  Notice. 


EPA  is  entering  into  this  agreement 
imder  the  authority  of  Sections  122(g) 
and  107  of  CERCLA,  42  U.S.C.  9622(^ 
and  9607.  Section  122(g)  of  CERCLA,  42 
U.S.C.  9622(g),  authorizes  early 
settlements  with  de  minimis  parties  to 
allow  them  to  resolve  their  liabilities 
imder,  inter  alia.  Section  107  of 
CERCLA,  42  U.S.C.  9607,  to  reimbmse 
the  United  States  for  response  costs 
inciured  in  cleaning  up  Superfund  sites 
without  incurring  substantial 
transaction  costs.  The  grant  of  a 
covenant  not  to  sue  for  damages  to 
natural  resources  by  DOI  to  those  parties 
paying  their  share  of  such  allocated 
costs  is  subject  to  agreement  in  writing 
by  DOI  pursuant  to  Section  122(j)  of 
CERCLA,  42  U.S.C.  9622(j). 

The  Environmental  Protection  Agency 
will  receive  written  comments  upon  this 
proposed  administrative  settlement  for 
thirty  (30)  days  horn  the  date  of 
publication  of  this  Notice.  Moreover, 
pursuant  to  Section  7003(d)  of  the  Solid 
Waste  Disposal  Act,  42  U.S.C.  6973(d), 
the  public  may  request  a  meeting  in  the 
affected  area.  A  copy  of  the  proposed 
Administrative  Order  on  Consent  can  be 
obtained  from  the  Environmental 
Protection  Agency,  Region  III,  Office  of 
Regional  Coimsel,  (3RC20),  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania,  19107  by  contacting 
Daniel  Isedes  at  (215)  597—4774  or 
Pamela  Lazos  at  (215)  597-8504. 

W.T.  Wisniewski, 

Acting  Regional  Administrator,  EPA  Region 

m. 

[FR  Doc.  95-23109  Filed  9-15-95;  8:45  am] 
BILUNG  CODE  8560-«(M> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Approved  by  Office  of  Management 
and  Budget 

September  11, 1995. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1980,  Pub. 
L.  96-511.  For  further  information 
contact  Shoko  B.  Hair,  Federal 
Communications  Commission,  (202) 
418-1379. 

Federal  Communications  Commission 

OMB  Control  No. :  3060-0106. 
Expiration  Date:  08/31/98. 

Title:  Reports  of  Overseas 
Telecommunications  Traffic — Section 
43.61. 


Estimated  Annual  Burden:  2,370  total 
annual  hours;  14.81  hours  per  response; 
160  respondents. 

Description:  The  telecommunications 
traffic  data  report  is  an  annual  reporting 
requirement  imposed  on  common 
carriers  engaged  in  the  provision  of 
overseas  telecommunications  services. 
The  reported  data  is  useful  for 
international  planning,  facility 
authoriza^on,  monitoring  emerging 
developments  in  communications 
services,  analyzing  market  structxues, 
tracking  the  balance  of  payments  in 
international  communications  services, 
and  market  analysis  purposes.  The 
reported  data  enables  the  Commission 
to  fulffll  its  regulatory  responsibilities. 
OMB  Control  No.:  3060-0511. 

Expiration  Date:  08/31/98. 

Title:  ARMIS  Access  Report,  FCC 
Report  43-04. 

Estimated  Annual  Burden:  172,500 
total  annual  hours;  1150  hours  per 
response;  150  respondents. 

Description:  The  Access  Report  is 
needed  to  administer  our  accoimting, 
jurisdictional  separations  and  access 
charge  rules,  and  to  analyze  revenue 
requirements  and  rates  of  return  and  to 
collect  finemcial  and  operating  data  from 
all  Tier  1  local  exchange  carriers. 

OMB  Control  No.:  3060-0512. 

Title:  ARMIS  Quarterly  Report. 

Estimated  Annual  Burden:  132,000 
total  annual  hours;  220  hours  per 
response;  150  respondents. 

Description:  The  Quarterly  Report  is 
needed  to  administer  the  accounting, 
jurisdictional  separations  and  access 
charge  rules,  and  to  analyze  revenue 
requirements  and  rates  of  return  and  to 
collect  financial  and  operating  data  from 
£dl  Tier  1  local  exchange  carriers. 

Federal  Ckiinmunications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  95-23008  Filed  9-15-95;  8:45  am] 
BILUNQ  CODE  6712-01-F 

[Report  No.  AUC-95-06] 

Auction  Notice  and  Filing 
Requirements  for  493  BTA 
Authorizations  for  Multipoint 
Distribution  Service  in  the  2  GHz  Band, 
Scheduled  for  November  13, 1995 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Public  notice. 

SUMMARY:  This  Public  Notice,  released 
September  5, 1995,  announced  the 
auction  and  filing  requirements  for  the 
493  BTA  authorizations  for  the 
Multipoint  and/or  Multichannel 
Distribution  Service  (MDS)  in  the  2  GHz 
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Band,  scheduled  to  begin  November  13, 
1995.  The  Public  Notice  included,  as  an 
Appendix,  an  upfront  payment 
schedule.  On  September  12, 1995,  the 
PCX’s  Wireless  Telecommimications 
Bureau  issued  another  Public  Notice 
with  a  revised  upfront  payment 
schedule,  which  differed  slightly  from 
September  5, 1995  Appendix  and- 
supersedes  the  schedule  previously 
published.  Both  the  September  5, 1995 
and  the  September  12, 1995  Public 
Notices  should  be  read  together.  These 
Public  Notices  are  directed  toward  the 
Commission’s  goal  of  efficiently 
distributing  the  unused  MDS  spectnun 
through  competitive  bidding,  and  are 
designed  to  assist  prospective  bidders  in 
preparing  for  the  upcoming  MDS' 
auction. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
FCC  auction  contractor,  Tradewinds 
International,  Inc.,  at  (202)  637-FCCl 
(637-3221). 

The  complete  text  of  the  Public  Notice 
dated  September  5, 1995  follows.  Copies 
of  this  item  is  available  for  public 
inspection  in  Room  207,  2033  M  Street, 
NW.,  Washington,  DC  and  may  also  be 
obtained  from  the  FCC  copy  contractor, 
ITS,  Inc.  at  (202)  418-0620,  and  the  FCC 
auction  contractor,  Tradewinds 
International,  Inc,  at  (202)  637-FCCl 
(637-3221). 

Report  No.  AUC-95-06,  Auction  No.  6, 
September  5, 1995 

I.  Introduction 

»  On  Monday,  November  13, 1995,  the 
Federal  Communications  Commission 
(FCC  or  Commission)  will  commence  a 
simultaneous  multiple  round  auction 
for  493  authorizations  to  provide  single 
channel  Multipoint  Distribution  Service 
(MDS)  and  Multichannel  Multipoint 
Distribution  Service  (MMDS), 
collectively  referred  to  as  MDS.  The 
frequencies  allocated  to  MDS  are  as 
follows:  2150-2156  MHz  (designated  as 
Channel  1);  2156-2162  MHz  (designated 
as  Channel  2)  or  2156-2160  (designated 
as  Channel  2A);  2596-2602  MHz,  2608- 
2614  MHz,  2620-2626  MHz,  and  2632- 
2638  MHz  (designated  as  Channels  El, 
E2,  E2,  and  E4,  respectively);  2602-2608 
MHz,  2614-2620  MHz,  2626-2632  MHz, 
and  2638-2644  MHz  (designated  as 
Channels  Fl,  F2,  F3  and  F4, 
respectively);  2650-2656  Nffiz,  2662- 
2668  MHz,  and  2674-2680  MHz 
(designated  as  Channels  Hi,  H2  and  H3, 
respectively).  In  1992,  the  frequency 
spectrum  of  2160-2162  MHz  was 
reallocated  to  emerging  technologies, 

.  and  thus,  any  subsequent  MDS  use  of 
these  2  MHz  will  be  secondary.  The 
authorizations  to  be  auctioned  will 
authorize  the  construction  of  facilities  to 


provide  service  on  the  usable  MDS 
channels  within  the  493  Basic  Trading 
Area  (BTAs'  and  BTA-like  areas  in  the 
United  States.  A  channel  is  usable  if  the 
proposed  station  design  is  in 
compliance  with  the  ^mmission’s 
interference  standards.  The  channels 
allocated  to  MDS,  when  supplemented 
Avith  leased  channels  from  the 
Instructional  Television  Fixed  Service 
(ITFS),  are  generally  used  to  provide 
multichaimel  video  programming 
service  (popularly  referred  to  as 
“wirless  cable”)  to  subscribers. 

In  each  of  the  493  BTAs,  one 
authorization  will  be  offered  for  bid. 
Bidders  should  note  that  MDS  is  a 
service  heavily  encumbered  with 
previously  authorized  and  proposed 
MDS  and  ITFS  facilities.  Most  of  the 
thirteen  MDS  channels  have  already 
been  authorized  in  the  largest 
metropolitan  areas,  especially  in  the 
eastern  half  of  the  United  States.  Given 
the  limited  amoimt  of  usable  MDS 
spectrum  remaining  and  the  presence  of 
incumbents  in  most  BTAs,  each 
prospective  bidder  should  carefully 
evaluate  the  BTAs  in  which  it  is 
interested  prior  to  the  commencement 
of  bidding.  The  attached  Appendix  lists 
the  market  munber,  authorization 
munber  and  population  of  each  BTA,  as 
well  as  the  upfront  payment  amount 
associated  with  each  BTA  and  reduced 
upfront  payment  amoimt  for  eligible 
small  businesses. 

The  precise  schedule  for  bidding  in 
the  first  week  of  the  auction  will  be 
annoimced  approximately  two  weeks 
prior  to  the  start  of  the  auction.  Unless . 
otherwise  announced,  bidding  will  be 
conducted  on  each  business  day  until 
bidding  has  stopped  on  ail  BTA  service 
areas.  Bidding  in  this  auction  will  only 
be  permitted  from  remote  locations, 
either  electronically  (by  computer)  or 
telephonically. 

Tnose  wishing  to  participate  in  the 
auction  must  submit  a  “short-form”  - 
application  on  FCC  Form  175-M  in 
accordance  with  the  Commission’s  rules 
and  instructions  in  this  Public  Notice 
and  in  the  Bidder  Information  Package. 
Applicants  should  be  aware  that  the 
FCC  Form  175-M  is  a  revised  form 
specifically  for  this  MDS  auction  and 
will  be  the  only  form  accepted  for  filing. 
The  FCC  Form  175-M  must  be  received 
no  later  than  5:30  p.m.  Eastern  Daylight 
Time  on  Tuesday,  October  10, 1995,  and 
must  be  received  either  electronically  or 
manually  pursuant  to  the  instructions 
set  forth  in  the  Bidder  Information 
Package.  Applicants  for  the  MDS 
auction  are  encouraged  to  file  their  FCC 
Form  175-M  electronically.  Applicants 
should  also  be  aware  that  only  &ose 
applicants  who  file  applications 


electronically  will  be  permitted  the 
option  to  bid  electronically.  Applicants 
who  file  their  applications  manually 
will  only  be  permitted  to  bid 
telephonically.  Limited  instructions 
regarding  electronic  filing  are  contained 
in  this  Public  Notice.  More  detailed 
instructions  on  electronic  filing  will  be 
contained  in  the  Bidder  Information 
Package.  Applicants  whose  FCC  Forms 
175-M  have  been  accepted  will  be 
required  to  submit  an  upfront  payment 
(in  U.S.  dollars)  to  be  eligible  to 
participate  in  the  auction.  As  detailed  in 
Section  n.B.  of  this  Public  Notice,  the 
upfront  payment  must  be  made  by  wire 
transfer  or  cashier’s  check  payable  to  the 
“Federal  Communications  Commission” 
or  “FCC”  and  must  be  received  on  or 
before  Monday,  October  30, 1995,  at  the 
Mellon  Bank  in  Pittsburgh, 
Pennsylvania.  No  other  form  of  payment 
will  be  accepted. 

A.  Bidder  Information  Package 

Prospective  bidders  who  have  already 
contacted  the  FCC  Auction  Hotline 
expressing  an  interest  in  MDS  will 
receive  the  Bidder  Information  Package 
for  the  MDS  auction  approximately  ten 
to  fifteen  business  days  from  the 
issuance  of  this  Public  Notice.  Other 
prospective  applicants  may  obtain  the 
Bidder  Information  Package  for  the  MDS 
auction  by  contacting  Tradewinds 
International,  Inc.,  at  (202)  637-FCCl 
(637-3221). 

The  FCC  recently  issued  a  Report  and 
Order  (WT  Docket  No.  95-69,  60  Fed. 
Reg.  38,276  (July  26, 1995))  establishing 
fair  and  reasonable  fees  for  Bidder 
Information  Packages.  Although  all 
prospective  applicants  who  request  a 
Bidder  Information  Package  will  receive 
their  first  copy  of  this  package  for  free, 
additional  copies  will  be  provided  at  a 
cost  of  $16.00  per  package  (including 
postage).  Payment  for  additional  Bidder 
Information  Packages  may  be  made  by 
Visa/Master  Card  or  check  payable  to 
the  “Federal  Communications  • 

Commission”  or  “FCC”  and  mailed  to 
Tradewinds  International,  Inc. 

The  Bidder  Information  Package  will 
contmn  the  following  information: 

1.  A  list  of  BTA  authorizations  to  be 
offered  simultaneously: 

2.  Detailed  procedures,  terms  and 
conditions  of  the  auction; 

3.  Detailed  instructions  regarding  the 
completion  and  filing  of  the  FCC  Form 
175-M,  including  instructions  on 
electronic  filing  apd  remote  access  of 
FCC  Form  175-M  applications  filed 
with  the  Commission; 

4.  Electronic  and  telephone  bidding 
procedures; 

5.  All  applications/forms  needed  to 
participate  in  the  FCC  Auction: 
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a.  A  short-form  application  to 
participate  in  the  auction  (FCC  Form 
175-^)  for  bidders  who  intend  to  file 
manually.  Additionally,  a  supplemental 
form  (FCC  Form  175-S)  will  be 
included  for  those  who  wish  to  apply 
for  more  than  five  markets. 

b.  An  FCC  Remittance  Advice  Form 
(FCC  Form  159)  to  be  submitted  by  each 
bidder  with  its  upfront  payment,  and  by 
each  winning  bidder  with  its  down 
payment,  final  payment  and  installment 
payments,  if  applicable  (as  described 
below),  includi^  instructions  on  filling 
out  the  form  and  samples  of  completed 
FCC  Form  159s; 

c.  A  registration  form  to  participate  in 
the  FCC’s  Auction  Seminar  to  be  held  at 
the  FCC’s  auction  fadUty  in 
Washington,  D.C  on  Tuesday,  October 
24, 1995.  This  seminar  is  only  for 
applicants  whose  FCC  Forms  175-M 
have  been  filed; 

d.  An  order  form  for  the  purchase  of 
remote  electronic  bidding  software; 

6.  Wire  transfer  instructions; 

7.  A  partial  bibliography  of  auction 
spedfic  FCC  rules  and  relations; 

8.  The  Report  and  Order  in  MM 
Docket  No.  94-131  and  PP  Docket  No. 
93-253,  FCC  95-230  (released  Jime  30, 
1995),  smnmarized  at  60  Fed.  Reg. 

36,524  (July  17, 1995)  (MDS  Report  and 
Order),  which  modified  the  MDS 
application  process  and  adopted 
competitive  bidding  procedures  for 
MDS.  This  MDS  Report  and  Order 
contains  the  amended  part  21  rules 
pertaining  to  MDS  and  a  draft 
application  for  an  MDS  authorization 
(FCC  Form  304  or  “long-form” 
application)  to  be  submitted  after  the 
auction  by  winning  bidders  to  obtain  a 
station  license; 

9.  An  FCC  Licensee  Qualification 
Report  (FCC  Form  430),  which  must  be 
submitted  after  the  auction  by  winning 
bidders  as  part  of  their  Form  304  long- 
form  applications  or  statements  of 
intention;  and 

*  10.  Other  general  auction  information. 
B.  Relevant  Authority 

Prospective  Bidders  must  familiarize 
themselves  thoroughly  with  the 
procedmes,  terms  and  conditions 
(collectively,  “Terms”)  contained  in  the 
Second  Report  and  order  in  PP  Docket 
No.  93-253,  9  FCC  Red  2348  (1994),  59 
Fed.  Reg.  22,980  (May  4, 1994),  Second 
Memorandiun  Opinion  and  Order  in  PP 
Docket  No.  93-253, 9  FCC  Red  7245 
(1994),  59  Fed.  Reg.  44,272  (Aug.  26, 
1994);  the  Erratmn  to  the  Second 
Memorandum  Opinion  and  Order  in  PP 
Docket  No.  93-253  (Oct.  19, 1994);  and 
the  MDS  Report  and  Order  (collectively 
referred  to  as  “the  Relevant  Orders”). 
The  rules  contained  in  the  Relevant 


Orders,  this  Public  Notice,  and  Terms  in 
the  Bidder  Information  Package  are  not 
negotiable.  Prospective  bidders  shoxild 
review  these  auction  documents 
thoroughly  prior  to  the  auction  to  make 
certain  that  they  imderstand  all  of  the 
provisions  and  are  willing  to  be  bound 
by  all  of  the  Terms  before  participating 
in  the  auction. 

Potential  bidders  should  also  be 
aware  of  several  items  pending  before 
the  Commission  that  anect  MDS. 

Thirteen  petitions  for  reconsideration 
have  been  filed  requesting  that  the 
Commission  reconsider  and/or  clarify 
certain  aspects  of  the  MDS  Report  and 
Order.  In  addition,  niunerous  members 
of  the  wireless  cable  industry  have  filed 
a  request  for  a  declaratory  ruling  asking 
that  the  Commission  examine  current 
MDS  and  ITFS  operational  requirements 
that  were  adopted  before  digital 
compression  technology  was 
envisioned,  and  reinterpret  them 
appropriately  for  digital  operations. 
Further,  the  Commission  has  annoimced 
the  opening  of  an  ITFS  filing  window 
firom  Octoter  16-20, 1995.  Prospective 
bidders  should  consider  the  impact  of 
these  pending  matters  in  their  valuation 
of  the  BTA  service  areas  before 
submitting  any  bids  in  the  auction. 

The  information  contained  in  this 
Public  Notice  and  in  the  Bidder 
Information  Package  may  be  amended  or 
supplemented  by  the  Commission  at 
any  time.  The  Commission  will  issue 
Public  Notices  to  convey  the  new  or 
supplemental  information  to 
prospective  bidders.  It  is  the 
responsibility  of  all  prospective  bidders 
to  remain  ciuront  with  all  FCC  rules  and 
with  all  Public  Notices  pertaining  to  this 
auction.  Copies  Of  FCC  dociunents, 
including  Ftiblic  Notices,  may  be 
obtained  for  a  fee  by  calling 
International  Transcription  Service,  Inc. 
at  (202)  857-3800.  Additionally, 
prospective  bidders  may  retrieve  some 
of  these  documents  fr-om  the  FCC 
Internet  node  via  anonymous 
FTP@fcc.gov. 

n.  Bidder  Eligibility 

In  order  to  be  eligible  to  bid  in  the 
MDS  auction,  bidders  must  (i)  satisfy 
the  Commission’s  eligibility 
requirements;  (ii)  submit  a  short-form 
application  on  FCC  Form  175-M  (and 
Form  175-S  if  necessary);  and  (iii)  remit 
an  upfr'ont  payment  in  compliance  with 
applicable  FCC  rules  and  regulations. 

To  meet  the  eligibility  requirements  for 
participation  in  this  auction, 
prospective  bidders  must  be  qualified  to 
receive  a  BTA  authorization  and  an 
MDS  station  license.  See  47  C.F.R. 

§  21.923.  All  prospective  applicants 
should  review  carefully  each  of  the 


rules  contained  in  subparts  A,  B,  C,  D, 

E  and  K  of  Part  21  of  the  Commission’s 
rules,  as  amended  by  the  MDS  Report 
and  Order,  as  well  as  Subparts  I  and  Q 
of  Part  1  of  the  Commission’s  rules. 

Bidders  that  qualify  as  small 
businesses  or  as  small  business 
consortia  are  eligible  for  reduced 
upfront  payments  (see  Section  n.B), 
bidding  cr^ts  of  15%  (a  discount  on 
the  winning  bid  price)  and  installment 
payments  (which  allow  eligible  winning 
bidders  to  pay  the  net  amount  of  their 
winning  bids  in  installments).  Small 
businesses  are  entities  that,  together 
with  their  affiliates,  have  average  anniial 
gross  revenues  that  are  not  more  than 
$40  million  for  the  preceding  three 
calendar  years.  See  47  C.F.R.  §§  21.960 
and  21.961  for  eligibility  criteria  md 
other  terms  pertaining  to  reduced 
upfront  payments,  bidding  credits  and 
installments  payments.  These  special 
measures  available  to  small  businesses 
in  the  MDS  auction  are  also  discussed 
in  the  Bidder  Information  Package. 

Winning  bidders  claiming  eligibility 
as  small  businesses  should  note  that 
they  will  be  reqmred  to  file  supporting 
dociunentation  to  establish  that  they 
qualify  as  small  businesses.  See  47 
C.F.R.  §  21.960(e).  Winning  bidders 
claiming  eligibility  as  small  businesses 
may  be  subject  to  audits  by  the 
Commission  to  confirm  bidder 
eligibility.  See  47  C.F.R.  §  21.960(f)  and 
(g)- 

A.  Short-Form  Application  (FCC  Form 
175-M) 

In  order  to  be  eligible  to  bid, 
applicants  must  submit  an  FCC  Form 
175-M  application  to  the  Commission. 
This  application  must  be  received  by 
the  FCC  no  later  than  5:30  p.m.  Eastern 
Daylight  Time  on  Tuesday,  October  10, 
1995.  Late  applications  will  not  be 
accepted.  Applications  may  be 
submitted  electronically,  by  hand 
delivery,  by  certified  U.S.  mail  (return 
receipt  requested)  or  by  private  courier. 
Applicants  should  consult  the  detailed 
application  procedmes  provided  in  the 
Bidder  Information  Package  before 
submitting  their  FCC  Form  175-M. 

1.  Completion  of  Form  175-M 

Because  of  the  significance  of  the  FCC 
Form  175-M  application  to  the  auction, 
it  is  important  to  take  note  of  the 
following  requirements.  Applicants  will 
be  required  to  complete  all  the  items  on 
the  FCC  Form  175-M.  Applicants  should 
carefully  review  §§  1.2105(a)(2),  21.952 
and  21.960(e)  of  the  Commission’s  rules 
prior  to  completing  FCC  Form  175-M.  In 
completing  an  FCC  Form  175-M, 
applicants  should  note  the  following: 
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a.  Applicants  should  apply  for  all 
authorizations  for  which  they  seek 
bidding  eligibility.  Bids  will  not  be 
accept^  for  authorizations  for  which  a 
applicant  has  not  applied  on  its  FCC 
Form  175-M. 

b.  For  “Auction  Niunber,”  applicants 
filing  manually  should  enter  “6”. 

c.  Applicants  will  be  required  to 
create  a  ten-digit  FCXI  Account  Nmnber, 
which  the  Commission  will  use  to 
identify  and  track  applications. 
Applicants  must  create  this  FCC 
Account  Number  by  using  their 
taxpayer  identification  number  (TIN) 
with  a  prefix  of  “O"  (i.e.,  0123456789). 

If,  and  only  if,  an  applicant  does  not 
have  a  taxpayer  identification  niunber, 
the  applicant  may  use  its  ten-digit  area 
code  and  telephone  number  (i.e., 
5552345678).  Each  applicant  must  use 
this  same  nmnber  when  submitting 
additional  information  or  material 
regarding  its  application,  including  on 
its  FCC  Form  159  (FCC  Remittance 
Advice)  accompanying  any  required 
auction  deposits  or  payments  submitted 
to  the  Commission.  This  nmnber  also 
must  be  used  whenever  an  applicant 
writes,  calls,  or  otherwise  inquires  about 
its  application.  Qualified  bidders  will 
need  this  number  to  participate  in  the 
auction. 

d.  Applicants  must  indicate  on  their 
FCC  Form  175-M,  if  applicable,  their 
status  as  a  rural  telephone  company, 
minority-owned  business,  women- 
owned  business  and/or  small  business. 
See  47  C.F.R.  §§  l,2110(b),  21.961.  The 
indication  of  applicants’  status  as  a  rural 
telephone  company,  minority-owned 
business  or  woman-owned  business  is 
for  statistical  purposes  only.  In  Item 
#10,  by  checking  the  appropriate  box  to 
indicate  status  as  a  small  business,  an 
applicant  certifies  that  it  is  eligible  for 
the  special  measines  available  to  small 
businesses,  i.e.,  that,  together  with  its 
affiliates,  the  applicant  has  annual  gross 
revenues  of  less  than  $40  million.  See 
47  C.F.R.  §§  21.960,  21.961(b).  All 
applicants  should  pay  particular 
attention  to  the  provisions  of  47  C.F.R. 

§§  1.2110,  21,960  and  21.961,  relating  to 
designed  entities. 

e.  Applicants  must  identify  on  the 
FCC  Form  175-M  the  market  number  for 
each  authorization  on  which  they  seek 
bidding  eligibility.  The  market  number 
for  each  BTA  is  listed  in  the  attached 
Appendix.  The  upfit)nt  payment 
amounts  for  each  BTA  are  also  included 
in  this  Appendix  so  that  applicants  can 
calculate  upfront  payments  amounts 
required  to  be  eligible  to  bid  on  the 
largest  combination  of  “activity”  or 
“bidding”  units  on  which  the  applicants 
anticipate  being  active  in  any  single 
roimd  of  bidding.  See  Section  II.B  below 


and  the  MDS  Report  and  Order  for 
detailed  information  about  upfront 
payments.  Applicants  should  note  that 
the  BTAs  in  the  attached  Appendix 
have  been  oiganized  within  the 
corresponding  Major  Trading  Area 
IMTA).  BTA  service  areas  are  based  on 
Rand  McNally  1992  Commercial  Atlas  & 
Mariceting  Guide,  123rd  Edition,  at 
pages  38-39.  Rand  McNally  organizes 
the  50  states  and  the  District  of 
Columbia  into  487  BTAs.  Six  additional 
BTA-like  areas  will  be  licensed 
separately.  They  are: 

(1)  American  Samoa; 

(2)  Guam; 

(3)  Northern  Mariana  Islands; 

(4)  Mayagiiez/Aguadilla-Ponce,  Puerto 
Rico.  Consisting  of  the  following 
municipos:  Adjimtas,  Aguada, 

Aguadilla,  Anasco,  Arroyo,  Cabo  Rojo, 
Coama,  Guanica,  Guayama,  Guayanilla, 
Hormigueros,  Isabela,  Jayuya,  Juana 
Diaz,  Lajeis,  Las  Marias,  Mayaguez, 
Maricao,  ^^unago,  Moca,  Patillas, 
Penuelas,  Ponce,  Quebradillas,  Rincon, 
Sabana  Grande,  Salinas,  San  German, 
Santa  Isabel,  Villalba,  and  Yauco; 

(5)  San  Juan,  Puerto  Rico  (including 
all  other  municipos  not  included  in 
Maya^ez/Aguadilla-Ponce);  and 

(6)  United  States  Virgin  Islands. 

f.  Applicants  must  list  the  name(s)  of 
the  person(s)  authorized  to  represent 
them  at  the  auction  (up  to  a  maximum 
of  three).  Only  those  individuals  listed 
on  the  Form  175-M  will  be  authorized 
to  submit  and  withdraw  high  bids  for 
the  applicant  during  the  auction. 

g.  Applicants  should  read  the 
“certifications”  on  the  FCC  Form  175- 
M  carefully  before  submitting  their 
application.  Applicants  who  file  their 
FCC  Form  175-M  applications 
electronically  will  not  be  required  to 
transmit  an  original  or  electronic 
signature.  However,  similar  to  a 
manually  filed  FCC  Form-M,  upon 
submission,  the  certifying  official  has 
made  the  representation  that  he/she  is 
an  authorized  representative  of  the 
applicant  for  the  authorization(s) 
selected,  and  that  he/she  has  read  the 
instructions  and  the  certifications  and 
that  all  matters  and  things  stated  in  the 
application  and  attachments,  including 
exhibits,  are  true  and  correct.  These 
certifications  help  to  ensure  a  fair  and 
competitive  auction  and  require,  among 
other  things,  disclosure  of  certain 
information  on  agreements  or 
arrangements  concerning  the  auction. 
Submission  of  a  false  certification  to  the 
Commission  may  result  in  penalties, 
including  monetary  forfeitures,  BTA 
authorization  and/or  station  license 
forfeitures,  and  ineligibility  to 
participate  in  future  auctions,  and/or 
criminal  prosecution. 


h.  If  the  Commission  wishes  to 
communication  with  the  applicant  by 
mail,  telephone  or  fax,  sucm 
communications  will  be  directed  to  the 
contact  person  identified  on  the  FCC 
Form  175-M.  A  space  has  been 
provided  for  both  a  telephone  number 
and  a  fax  nmnber.  All  written 
communications  will  be  directed  to  the 
applicant  at  the  address  specified  on  the 
FCC  Form  175-M.  (Applicants  must 
provide  a  street  addr^;  P.O.  Box 
addresses  should  not  be  used.) 

i.  Applicants  must  attach  an  exhibit 
providing  the  name,  citizenship  and 
address  of  all  partners,  if  the  applicant 
is  a  partnership;  of  a  responsible  officer 
or  director,  if  the  applicant  is  a 
corporation;  of  the  trustee,  if  the 
applicant  is  a  trust;  or,  if  the  applicant 
is  none  of  the  foregoing,  list  the  name, 
address  and  citizenship  of  a  principal  or 
other  responsible  person. 

j.  Applicants  must  attach  an  exhibit 
identif^g  all  parties  with  whom  they 
have  entered  into  any  consortiiun 
arrangements,  joint  ventures, 
partnerships  or  other  agreements  or 
imderstandings  which  relate  in  any  way 
to  this  auction. 

k.  Microfiche  copies  of  the  FCC  Form 
175-M  and  175-S  are  required  for  all 
manual  submissions  in  excess  of  five 
pages.  For  this  auction,  the  FCC  will 
allow  submission  of  a  3.5”  diskette,  in 
lieu  of  microfiche,  which  contains 
ASCn  text  (.TXT)  files  of  all  exhibit 
documentation  attached  to  the  FCC 
Form  175-M. 

2.  Electronic  Filing  of  FCC  Form  175- 
M  Applications 

The  Commission  recently 
implemented  a  remote  access  system  to 
allow  applicants  to  submit  their  FCC 
Form  175-M  applications  electronically. 
The  remote  access  system  for  initial 
filing  of  the  FCC  Fonn  175-M 
applications  will  generally  be  available 
24  hours  p>er  day  beginning  at 
approximately  the  same  time  as  the 
release  of  the  Bidder  Information 
Package.  FCC  Form  175-M  applications 
that  are  filed  electronically  using  this 
remote  access  system  must  be  submitted 
and  confirmed  by  5:30  p.m.  Eastern 
Daylight  Time  on  Tuesday,  October  10, 
1995.  Late  applications  or  unconfirmed 
submissions  of  electronic  data  will  not 
be  accepted.  The  electronic  filing 
process  consists  of  an  initial  filing 
period  and  a  resubmission  period  to 
make  minor  corrections.  (See  Paragraph 
5.  Procedures  after  FCC  Form  175-M 
Applications  are  Filed  and  Process  for 
Minor  Corrections  below.)  Detailed 
filing  instructions  will  be  provided  in 
the  Bidder  Information  Package. 
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Those  applicants  who  wish  to  file 
their  FCC  Form  175-M  electronically  or 
review  other  FCC  Form  175-M 
applications  on-line  will  need  the 
following  hardware  and  software. 

Hardware  Requirements 

•  CPU:  Intel  80386  or  above  (80486  or 
faster  recommended). 

•  RAM:  8MB  RAM  (more 
recommended  if  you  have  multiple 
applications  open). 

•  Hard  Disk:  10MB  available  disk 
space. 

•  1.44MB  3.5"  Floppy  Drive  (to 
install  the  remote  system). 

•  Modem:  v.32bis  14.4kbps  Hayes 
compatible  Modem. 

•  Moniton  VGA  or  above. 

•  Mouse  or  other  pointing  device. 

•  Three  1.44MB  Floppy  Disks. 

Software  Requirements 

•  FCC-provided  application  software 
(will  be  available  via  Internet  or  the  FCC 
Bulletin  Board  Service). 

•  PPP  Asynchronous 
Communications  Package  that  is 
Winsock  vl.l  compliant  (tested — 
Trumpet  v2.0b,  NetManage  Chaneleon 
v4.1,  Wollongong  Pathway  Access  for 
Windows  v3.2.^ 

•  Microsoft  Windows  3.1  or  above,  or 
Microsoft  Windows  for  WorkGroups 
v.3.11  or  above.^ 

Applicants  who  wish  to  file  their  FCC 
Form  175-M  applications  electronically 
through  the  FCC  Remote  Access  System 
must  first  download  the  FCC-provided 
application  software  firom  either  the 
Internet  or  the  FCC  Bulletin  Board 
System.  Applicants  should  note  that 
previous  versions  of  the  Remote  FCC 
Form  175  software  will  not  work. 
Applicants  must  download  the  version 
specific  to  this  auction,  FCCl75v3.exe.  . 

Internet  Access 

In  order  to  download  the  compressed 
file  fiom  Internet,  you  will  need  to  have 
access  to  the  Internet  and  an  ftp  client 
software  as  follows: 

FTP:  The  following  instructions  are  for  the 
command  line  version  of  ftp. 

(1)  Connect  to  the  FCC  ftp  server  by 
typing  ftp  fcc.gov. 

(2)  At  the  user  name  prompt,  type 
anonymous  (Enter). 

(3)  At  the  password  prompt,  type  your 
Intemei  e-mail  address  [Enter]. 

(4)  To  allow  the  file  to  be  downloaded 
type:  binary  (Enter). 

(5)  Change  your  current  directory  to 
the  FCC175  directory  by  typing:  cd/pub/ 
Auctions/MDS/BTAyFCCl75  (Enter). 


'  The  FCC  is  in  the  process  of  testing  Windows95. 
Contact  the  FCC  Technical  Support  Hotline  at  (202) 
414-1260. 


(6)  Use  the  get  command  to  download 
files  from  the  FCC  ftp  server  by  typing: 
get  F175V3.EXE  (Enter).' 

(7)  If  you  wish  to  exit,  type:  bye 
(Enter). 

Gopher:  gopher.fcc.gov  or  use  any 
gopher  to  get  to  “all  the  gophers  in  the 
world”  then  ‘U.S.’  then  ‘DC’  then  ‘FCC’. 
World  Wide  Web:  ftp://fcc.gov. 

Dial — In  Access  to  the  FCC  Auction 
Bulletin  Board  System  (BBS) 

The  FCC  Auction  Bulletin  Board 
System  provides  dial-in  access  for  the 
FCC-provided  application  software.  In 
order  to  access  the  FCC  Auction  BBS, 
use  a  communications  package  that  can 
handle  at  least  xmodem  protocol  (e.g., 
pcAnyWhere,  Telix,  Procomm)  to  dial 
in  to  (202)  682-5851.  Use  the  settings  of 
8  data  bits,  no  parity  and  1  stop  bit 
(8.N,1). 

For  New  Users  Follow  Steps  1-6, 
Otherwise  Go  to  Step  7 

(1)  Type  New,  (Enter).  If  the  word 
ANSI  is  blinking,  type  Y  for  yes.  If  the 
word  ANSI  is  not  blinking,  type  N  for 
No. 

(2)  Type  in  your  first  and  last  name 
and  press  (Enter).  This  will  be  your 
login  name. 

(3)  Type  in  your  Telephone  number 
and  press  (Enter). 

(4)  Type  in  your  Fax  number  and 
press  (Enter). 

(5)  Type  in  what  you  want  your 
password  to  be  and  press  (Enter). 

(6)  Retype  the  password  for 
verification  and  press  (Enter). 

Once  the  Account  Is  Generated 

(7)  Type  M  for  MDS  Auction  Files  and 
press  (Enter). 

(8)  Type  P  for  Programs  and 
Applications  and  press  (Enter). 

(9)  Move  the  cursor  to  the  file  named 
F175V3.EXE  and  type  (Control]-D  (hold 
the  Ctrl  key  down  and  press  the  D  key) 
for  Download  and  press  (Enter). 

(10)  Type  the  letter  representing  the 
transfer  protocol  desired  and  press 
(Enter).  How  the  file  is  downloaded  and 
where  it  gets  downloaded  depends  on 
the  transfer  protocol  package  used. 

(11)  Repeat  steps  10  and  11  to 
download  additional  files,  or  press  X 
and  (Enter)  to  Exit  the  screen. 

To  Exit 

(12)  Type  X  to  Exit  and  press  (Enter) 
apd  continue  to  do  so  until  asked  if  you 
want  to  Exit  the  BBS.  Press  Y  for  Yes. 
when  asked  to  verify  your  leaving. 

The  FCC-provided  application 
software  available  through  Internet  and 
the  Auction  BB.S  will  be  in  a  self- 
extracting  compressed  file  format.  Once 
the  compressed  file  has  been 


downloaded,  you  will  need  to  generate 
the  installation  disks. 

To  generate  the  installation  disks, 
type  F175V3.EXE/!  and  press  (Enter). 

The  extracted  files  will  be  executable 
programs  for  submitting  and  reviewing 
FCC  Form  175-M  applications  along 
with  a  README.TXT  file.  The  text  file 
will  provide  instructions  for  installing 
the  software  on  the  applicant’s  personal 
computer.  For  technical  assistance  in 
downloading,  extracting,  installing  or 
using  the  FCC  application  software 
contact  the  FCC  'Technical  Support 
Hotline  at  (202)  414-1260. 

3.  Manual  Filing  of  FCC  Form  175-M 

For  those  applicants  who  file 
manually,  whether  mailed,  hand 
delivered  or  sent  by  private  courier, 
applications  must  be  addressed  to: 
Office  of  the  Secretary,  Attn:  Auction  6 
Short-Form  Processing,  Federal 
Communications  Commission,  1919  M 
Street,  NW,,  Room  222,  Washington,  DC 
20554. 

Applications  will  not  be  accepted  if 
delivered  to  any  other  location. 
Applicants  who  wish  to  file  manually 
should  note  that  the  FCC  Form  175-M 
has  been  revised  specifically  for  this 
auction.  Only  the  revised  FCC  Form 
175-M  will  ^  accepted  for  filing. 
Additionally,  applicants  should  be 
aware  that  if  they  file  manually  they 
will  only  be  permitted  to  submit  their 
bids  telephonically.  Electronic  bidding 
is  reserved  for  parties  who  submit  their 
applications  electronically. 

4.  Application  Fee 

No  application  fee  need  accompany 
the  FCC  Form  175-M  for  the  auction. 

5.  Procedmes  After  FCC  Form  175-M 
Applications  Are  Filed  and  Procedmes 
for  Minor  Corrections 

After  the  deadline  for  filing  the  FCC 
Form  175-M  applications  has  passed, 
the  Commission  will  process  all 
applications  to  determine  whether  they 
are  acceptable  for  filing.  The 
Commission  will  issue  a  Public  Notice 
listing  all  applications  which  are 
accepted  for  filing,  rejected,  and  those 
which  have  minor  defects  that  may  be 
corrected,  'The  Public  Notice  will  also 
announce  the  deadline  for  filing 
corrected  applications.  As  described 
more  fully  in  the  Commission’s  general 
auction  rules  and  in  the  MDS  Report 
and  Order,  applicants  may  make  minor 
corrections  to  their  FCC  Form  175-M 
applications.  Applicants  will  not  be 
permitted  to  m^e  major  modifications 
to  their  applications,  b  particular, 
failure  to  sign  a  manually  filed  FCC 
Form  175-M  cannot  be  corrected  and 
will  cause  the  application -to  be 
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dismissed  and  the  applicant  to  be 
ineligible  to  participate  in  the  auction. 

See  47  C.F.R.  §§  1.2105(b);  21.952(c). 
Applicants  who  file  their  FCC  Form 
175-M  application  electronically  will 
not  be  required  to  transmit  an  original 
or  electronic  signature. 

After  the  deadline  for  resubmitting 
corrected  applications,  the  Commission 
will  release  another  Public  Notice 
annoimcing  all  applications  that  have 
been  accepted  for  filing,  including 
applicants  who  have  corrected  defective 
applications. 

B.  Upfront  Payments 

In  order  to  be  eligible  to  bid  in  the 
auction,  applicants  must  submit  an 
upfront  payment  together  with  an  FCC 
Remittance  Advice,  FCC  Form  159.  The 
upfront  payment  will  be  due  on 
Monday,  (Dctober  30, 1995.  A  sample 
FCC  Form  159  and  further  instructions 
for  making  auction  payments  will  be 
included  in  the  Bidder  Information 
Package. 

All  payments  must  be  made  in  U.S. 
dollars,  must  be  in  the  form  of  a  wire 
transfer  or  cashier’s  check,  and  must  be 
made  payable  to  the  “Federal 
Commimications  Commission’’  or 
“FCC.’’  No  other  form  of  payment  will 
be  accepted.  Cashier’s  checks  must  be 
drawn  on  a  financial  institution  whose 
deposits  are  insured  by  the  Federal 
Deposit  Insiuance  Corporation  (FDIC). 
All  payments  whether  by  wire  transfer 
or  cashier’s  check,  must  be  made  to  the 
Mellon  Bank  by  Pittsbmgh, 
Pennsylvania.  Payments  made  by 
cashier’s  check  must  be  received  by 
11:59  p.m.  Eastern  Standard  Time, 
Monday,  October  30, 1995.  Payments 
made  by  wire  transfer  must  be  received 
by  3:00  p.m.  Eastern  Standard  Time, 
Monday,  October  30, 1995.  Bidders 
making  payments  by  wire  transfer 
should  allow  sufficient  time  for  the  wire 
transfer  to  be  confirmed. 

Failure  to  deliver  the  upfi'ont  payment 
in  a  timely  manner  will  result  in 
dismissal  of  the  application  and 
inability  to  participate  in  the  auction. 

A  bidder  should  calculate  its  upfront 
payment  on  the  basis  of  the  largest 
combination  of  “activity”  or  “bidding” 
units  on  which  the  bidder  anticipates 
being  active  in  any  single  roimd  of 
bidding.  (The  number  of  bidding  units 
associated  with  any  particular  BTA 
equals  the  amount  of  the  upfitint 
payment  for  that  BTA,  as  set  forth  in  the 
attached  Appendix.  These  upfiront 
payments  were  calculated  by  the 
Commission,  taking  into  accoimt  the 
population  and  the  approximate  amount 
of  usable  spectrum  in  each  BTA.)  The 
combination  of  bidding  luiits  on  which 
a  bidder  is  active  in  a  round  equals  the 


sum  of  the  bidding  units  associated  with 
the  BTAs  on  which  the  bidder  has 
submitted  a  bid,  or  on  which  the  bidder 
is  the  standing  high  bidder.  The  upfront 
payment  submitt^  by  each  applicant  is 
not  attributed  to  specific  BTA  service 
areas  but  instead  will  define  the  largest 
combination  of  bidding  units  on  which 
the  applicant  will  be  permited  to  bid  in 
any  single  round  of  bidding.  Thus,  if  an 
applicant  submits  a  $100,000  total 
upfront  payment,  the  applicant  could  be 
active  in  any  single  roimd  on  two  BTA 
service  areas  v\rith  50,000  bidding  units 
each,  on  five  BTAs  with  20,000  bidding 
units  each,  on  ten  BTAs  with  10,000 
bidding  units  each,  or  on  any 
combination  of  BTAs  for  which  the  siun 
of  associated  bidding  units  totals 
100,000  or  less.  See  MDS  Report  and 
Order  at  11 135-137. 

An  applicant  may,  on  its  FCC  Form 
175-M,  apply  for  every  authorization 
being  ofiered,  but  the  total  upfront 
payment  submitted  by  the  applicant 
will  determine  the  combinations  of  BTA 
service  areas  on  which  the  applicant 
will  actually  be  permitted  to  be  active 
in  any  single  round  of  bidding. 

A  prospective  bidder  in  the  MDS 
auction  that  claims  status  as  a  small 
business  will  be  eligible  for  a  25% 
reduction  in  its  up^nt  payment 
requirement.  Thus,  a  bidder  claiming 
eligibility  as  a  small  business  and 
wishing  to  be  eligible  to  bid  on  a 
particular  BTA  service  area  will  be 
required  to  submit  an  upfront  payment 
equal  to  75%  of  the  up^nt  payment 
specified  for  bidders  who  don’t  qualify 
for  the  small  business  credits.  A  small 
business  eligible  for  this  reduction  in  its 
upfrx)nt  payment  will  not  have  the 
number  of  its  bidding  imits  decreased  as 
a  result  of  submitting  a  reduced  upfiront 
payment.  For  example,  if  a  small 
business  applicant  wants  to  be  eligible 
to  bid  on  a  BTA  with  an  upfront 
payment  of  $100,000,  it  will  be 
required,  under  the  reduced  upfront 
payment  measure,  to  submit  only 
$75,000  to  qualify  to  bid  on  that  BTA. 
'This  applicant  will  still,  however, 
receive  100,000  bidding  imits — the 
number  of  bidding  units  equivalent  to 
the  full  upfiront  payment  amoimt 
associated  with  that  BTA.  See  MDS 
Report  and  Order  at  1 138. 

'The  Commission  will  issue  a  Public 
Notice  annoimcing  all  qualified  bidders 
for  the  MDS  auction.  Qualified  bidders 
are  those  whose  FCC  Form  175-M 
applications  have  been  accepted  for 
filing  and  who  have  submitted  timely 
upfront  payments  sufficient  to  make 
them  eligible  to  bid  on  at  leasi  one  of 
the  BTA  authorizations  applied  for  on 
the  FCC  Form  175-M  application. 


in.  Auction  Event  and  Bidding  Rounds 

The  MDS  auction  will  begin  at  9:00 
a.m.  Eastern  Standard  Time  on  Monday, 
November  13, 1995.  'The  precise 
schedule  for  bidding  in  the  first  week  of 
the  auction  will  be  announced  two 
weeks  prior  to  the  start  of  the  auction. 

Generally  bids  will  be  submitted 
twice  each  day  during  the  first  three 
days  of  bidding.  'The  Commission  may, 
however,  increase  or  decrease  the 
amount  of  time  for  bid  submission  as 
well  as  the  number  of  rounds  per  day 
depending  upon  such  factors  as  the 
bidding  activity  level  or  the  aggregate 
amount  of  high  bids. 

IV.  Auction  Procedures 

The  BTA  authorizations  will  be 
awarded  through  a  simultaneous 
multiple  round  auction.  Bids  will  be 
accepted  on  all  BTA  service  areas  in 
each  round  of  the  auction  until  bidding 
stops  on  all  BTAs.  See  Section  IV.E  for 
specific  information  about  stopping 
rules.  High  bid  amounts  will  1^  posted 
after  the  end  of  the  bid  submission 
period  in  each  round  of  bidding. 
Information  regarding  all  valid  bids 
submitted  and  all  bid  withdrawals  in 
each  round  also  will  be  provided  along 
with  the  minimum  accepted  bids  for  the 
next  round. 

A.  Number  of  Authorizations  That  May 
Be  Acquired 

The  Commission  has  imposed  no 
limitations  on  the  number  of  BTA 
authorizations  that  any  one  entity  may 
acquire  in  the  MDS  auction. 

B.  Bid  Submission  and  Withdrawal 
Procedures 

Bidders  that  are  eligible  to  bid 
electronically,  those  that  filed  their  FCC 
Form  175-M  electronically,  may  order 
the  auction  bidding  software  by  filling 
out  the  order  form  contained  in  the 
Bidder  Information  Package.  The  cost  of 
the  bidding  software  is  $175  plus  $25 
for  shipping  and  handling.  Qualified 
bidders  that  use  the  remote  electronic 
auction  system  will  be  charged  $2.30 
per  minute  pursuant  to  the  recently 
issued  Report  and  Order  (WT  Docket 
No.  95-69,  60  Fed.  Reg.  38,276  (July  26, 
1995)).  All  qualified  bidders  also  have 
the  option  to  submit  and  withdraw  high 
bids  telephonically  through  an  “800” 
number  which  will  be  provided  in  the 
registration  materials. 

1.  Bid  Submission 

IDetails  will  be  set  forth  in  the  Bidder 
Information  Package  on  the  procedures 
to  be  used  in  bidding. 
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2.  Bid  Withdrawals 
A  high  bidder  that  wants  to  withdraw 
one  or  more  of  its  high  bids  diiring  the 
course  of  the  auction  may  do  so  during 
the  bid  withdrawal  period  subject  to  the 
withdrawal  penalty  specified  in  Section 
21.959(a)(1)  of  the  Commission’s  rules, 

47  C.F.R.§  21.959(a)(1). 

C.  Minimum  Bid  Increments  and  Tie 
Bids 

The  minimum  bid  increment  is  the 
amount  or  percentage  by  which  a  bid 
must  be  raised  above  the  previous  high 
bid  in  order  to  be  accepted  as  a  valid  bid 
in  the  current  round.  The  amount  of  the 
minimum  accepted  bid  for  each  BTA 
service  area  (the  sum  of  the  minimum 
bid  increment  and  the  high  bid  from  the 
previous  roimd)  will  be  announced 
before  the  beginning  of  each  round.  The 
Commission  may,  in  its  discretion,  raise 
or  lower  the  amount  of  the  minimum 
bid  increment  at  any  time  during  the 
auction.  The  Commission  generally  will 
raise  the  amoimt  of  the  minimum  bid 
increments  early  in  the  auction  and 
when  bidding  activity  is  high. 
Conversely,  ^e  Commission  will 
generally  lower  the  minimum  bid 
increments  towards  the  end  of  the 
auction  and  when  bidding  activity  is 
low.  There  will  be  no  minimmn  opening 
bids  for  any  of  the  BTA  service  areas  in 
the  MDS  auction  and  no  minimmn  bid 
increment  for  a  BTA  service  area  imtil 
that  BTA  has  received  a  bid. 

Each  bid  will  be  date  and  time 
stamped  when  it  is  entered  into  the 
computer  system.  In  the  event  of  tie 
bids,  the  Commission  will  identify  the 
hi^  bidder  on  the  basis  of  the  order  in 
which  bids  are  received  by  the 
Commission,  starting  with  the  earliest 
bid. 

D.  Activity  Rule 

In  order  to  ensiire  that  the  auction 
closes  within  a  reasonable  period  of 
time,  the  Commission  will  impose  an 
activity  rule  to  discourage  bidders  from 
waiting  until  the  end  of  the  auction 
before  participating.  The  activity  rule 
provides  for  three  stages  with  increasing 
levels  of  bidding  activity  required  in 
each  stage  in  order  for  a  bidder  to 
maintain  its  current  eligibility. 

We  note  that  the  required  activity 
level  in  Stage  I  and  Stage  n  of  the  MDS 
auction  will  be  relatively  high  so  as  to 
increase  the  pace  of  the  auction,  which 
is  needed  to  ensure  a  timely  completion 
given  the  large  number  of  authorizations 
being  offered.  In  Stage  IH  of  the  auction 
the  required  activity  level  will  be  higher 
than  in  Stages  I  and  n,  but  will  still 
provide  bidders  with  some  flexibility  to 
shift  their  bids  to  other  BTA  service 
areas. 


A  bidder  will  be  considered  active  on 
a  BTA  service  area  in  the  current  round 
if  it  is  either  the  high  bidder  at  the  end 
of  the  bid  withdrawal  period  in  the 
previous  round  or  submits  a  bid  in  the 
current  round  which  meets  or  exceeds 
the  minimum  accepted  bid.  A  bidder’s 
activity  level  in  a  round  is  the  smn  of 
the  “activity”  or  “bidding”  vmits 
associated  with  the  BTA  service  areas 
on  which  the  bidder  is  active.  The 
minimum  required  activity  levels  for 
each  stage  of  the  MDS  auction  are  as 
follows: 

Stage  One:  During  the  first  stage  of  the 
auction,  a  bidder  that  wishes  to 
maintain  its  current  eligibility  is 
reqmred  to  be  active  on  BTA  service 
areas  encompassing  at  least  50%  of  the 
bidding  units  for  which  it  is  ciurently 
eligible.  Failure  to  maintain  the 
reqiusite  activity  level  will  result  in  a 
reduction  in  the  amount  of  bidding 
units  associated  with  BTAs  upon  which 
a  bidder  will  be  eligible  to  bid  in  the 
next  roimd  of  bidding  (unless  an 
activity  rule  waiver  is  used).  During  the 
first  stage,  if  activity  is  below  the 
required  minimum  level,  eligibility  in 
the  next  round  will  be  calculated  by 
multiplying  the  current  round  activity 
by  two  (2/1). 

Stage  Two:  In  each  round  of  the 
second  stage,  a  bidder  who  wishes  to 
maintain  its  current  eligibility  is 
required  to  be  active  on  BTA  service 
areas  encompassing  at  least  80%  of  the 
bidding  units  for  which  it  is  eligible  in 
that  particular  round.  During  the  second 
stage,  if  activity  is  below  the'  required 
minimum  level,  eligibility  in  the  next 
round  will  be  calculated  by  multiplying 
the  current  round  activity  by  five- 
fourths  (5/4). 

Stage  Thrm:  In  each  round  of  the 
third  stage,  a  bidder  who  wishes  to 
maintain  its  current  eligibility  is 
required  to  be  active  on  BTA  service 
areas  encompassing  95%  of  the  bidding 
units  for  which  it  is  eligible  in  that 
particular  round.  In  the  final  stage,  if 
activity  in  the  current  round  is  l^low 
95%  of  current  edibility,  eligibility  in 
the  next  round  will  be  calculated  by 
multiplying  the  current  round  activity 
by  twenty-nineteenths  (20/19). 

As  stated  above,  activity  requirements 
increase  in  each  auction  stage;  therefore, 
it  is  especially  important  for  bidders  to 
check  current  activity  during  the  bid 
submission  period  in  the  first  round 
following  a  stage  transition.  Bidders 
who  do  not  wish  to  submit  any  new 
bids  in  that  round  can  confirm  their 
current  activity  level  (measured  in  terms 
of  their  standing  high  bids) 
telephonically  or  electronically  through 
the  FCC  remote  access  system  by 
entering  the  bid  submission  module  and 


comparing  the  current  activity  to  the 
activity  required. 

Bidders  will  be  provided  five  activity 
rule  waivers  that  may  be  used  in  any 
round  diuing  the  course  of  the  auction. 

If  a  bidder’s  activity  level  is  below  the 
required  activity  level  a  waiver  will  be 
applied  automatically,  if  a  bidder  still 
has  waivers  remaining  and  does  not 
submit  a  bid  or  an  automatic  waiver 
override.  That  is.  if  a  bidder  fails  to 
submit  a  bid  in  a  roimd  or  does  not 
submit  an  automatic  waiver  override, 
and  its  activity  level  from  any  standing 
high  bids  (hig^  bids  at  the  end  of  the  bid 
withdrawal  period  in  the  previous 
round)  falls  below  its  required  activity 
level,  a  waiver  will  be  applied 
automatically.  A  waiver  will  preserve 
current  eligibility  in  the  next  round.  An 
activity  rule  waiver  applies  to  an  entire 
round  of  bidding  and  not  to  a  particular 
BTA  service  area.  An  automatic  waiver 
invoked  in  a  round  in  which  there  are 
no  new  valid  bids  will  not  keep  the 
auction  open. 

Bidders  will  be  afforded  an 
opportunity  to  override  the  automatic 
waiver  mechanism  if  they  wish  to 
intentionally  reduce  their  bidding 
eligibility  and  do  not  want  to  use  a 
waiver  to  retain  their  eligibility  at  its 
current  level.  If  a  bidder  overrides  the 
automatic  waiver  mechanism,  its 
eligibility  will  be  permanently  reduced 
and  it  will  not  be  permitted  to  retain  its 
bidding  elimbility  for  p  previous  round. 

Bidders  mso  will  have  the  option  of 
proactively  entering  an  activity  rule 
weaver  during  the  bid  submission 
period.  If  a  bidder  submits  a  proactive 
waiver  in  a  round  in  which  no  other 
bidding  activity  occurs,  the  auction  will 
remain  open.  Therefore  in  the  later 
rounds  of  the  auction,  if  a  bidder  does 
not  intend  to  bid  but  wants  to  ensure 
that  the  auction  does  not  close,  it  should 
enter  a  proactive  waiver  in  place  of  a 
bid.  The  submission  of  a  proactive 
waiver  will  prevent  the  auction  from 
closing. 

E.  Stopping  Rules 
Bidding  will  normally  remain  open 
on  all  BTA  service  areas  until  biding 
stops  on  every  service  area.  The  auction 
will  close  after  one  round  passes  in 
which  no  new  bids  or  proactive  waivers 
are  submitted.  The  Wireless 
Telecommunications  Bureau  retains  the 
discretion,  however,  to  keep  an  auction 
open  even  if  no  new  valid  bids  and' no 
proactive  waivers  are  submitted.  In  the 
event  the  Bureau  exercises  this 
discretion,  the  efiect  will  be  the  same  as 
if  a  bidder  had  submitted  a  proactive 
waiver.  Thus,  if  a  bidder  has  any 
activity  rule  waivers  left,  an  automatic 
waiver  will  be  applied  if  its  activity 
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from  standing  high  bids  does  not  meet 
its  reqiiired  activity  level.  Bidders 
whose  activity  from  the  standing  high 
bids  does  not  meet  its  required  activity 
level  and  that  have  no  activity  rule 
waivers  remaining  will  have  their 
maximum  eligibility  reduced  according 
to  the  activity  rules  described  above. 

The  Bureau  may  also  declare  at  any 
time  after  40  roimds  that  the  auction 
will  end  after  a  specified  number  of 
additional  roimds.  If  the  Bureau  invokes 
this  stopping  rule,  it  will  accept  bids  in 
the  final  round(s)  only  for  BTA  service 
areas  on  which  the  high  bid  increased 
in  at  least  one  of  the  preceding  three 
rounds.  The  Biueau  also  retains  the 
discretion  to  close  bidding  on  a 
particular  BTA  service  area  or  areas 
individually.  In  the  unlikely  event  that 
the  Bureau  uses  such  a  market-by- 
market  stopping  rule,  we  would 
anticipate  doing  so  only  after  40  roimds, 
applying  it  first  to  the  largest  BTAs,  and 
only  if  three  or  more  rounds  have 
passed  without  any  bids  on  these  BTA 
service  areas. 

The  Bureau  does  not  intend  to 
exercise  these  options  except  in  extreme 
circumstances,  such  as  where  the 
auction  is  proceeding  very  slowly,  there 
is  minimal  overall  bidding  activity  and 
it  appears  vmlikely  that  the  auction  will 
close  within  a  reasonable  period  of  time. 
Before  exercising  these  options, 
however,  the  Bmeau  would  first  attempt 
'to  increase  the  pace  of  the  auction  by 
announcing  that  the  auction  will  move 
into  the  next  stage,  where  bidders 
would  be  required  to  maintain  a  higher 
level  of  bidding  activity.  Under  these 
circumstances,  the  Bureau  may  also  first 
increase  the  number  of  bidding  rounds 
per  day  and  increase  the  amount  of  the 
minimum  bid  increments  for  those 
limited  number  of  BTA  service  areas 
where  there  is  still  a  high  level  of 
bidding  activity. 

F.  Delay,  Suspension  or  Cancellation  of 
the  Auction 

The  Commission  may,  by  Public 
Notice  or  by  announcement  during  the 
auction,  delay,  suspend  or  cancel  the 
auction  in  the  event  of  natural  disaster, 
technical  obstacle,  evidence  of  an 
auction  security  breach,  unlawful 
bidding  activity,  administrative 
necessity,  or  for  any  other  reason  that 
affects  the  fair  £md  competitive  conduct 
of  competitive  bidding.  In  such  cases, 
the  Commission  may,  in  its  sole 
discretion,  resiune  the  auction  starting 
from  the  beginning  of  the  current  or 
some  previous  roimd  or  cancel  the 
auction  in  its  entirety.  The  Commission 
will  delay  the  auction  in  the  event  of 
technical  failxire  involving  the 


electronic  bidding  system  or  the 
telephone  lines. 

G.  Default  and  Disqualification 
Penalties 

Any  high  bidder  who  defaults  by 
failing  to  remit  the  required  down 
payment  within  the  prescribed  time  or 
is  disqualified  after  bidding  is  declared 
closed  will  be  subject  to  the  penalties 
described  in  Section  21.959(a)(2)  of  the 
Commission’s  rules,  47  QF.R. 

§  21.959(a)(2).  In  addition,  if  a  default  or 
disqualification  involves  gross 
misconduct,  misrepresentation  or  bad 
faith  by  an  applicant,  the  Commission 
may  declare  the  applicant  and  its 
principals  ineligible  to  bid  in  future 
auctions,  and  may  take  any  other  action 
that  it  deems  necessary,  including 
institution  of  proceedings  to  revoke  any 
existing  authorizations  or  station 
li'jenses  held  by  the  apphcant.  See 
Second  Report  and  Order  in  PP  Docket 
No.  93-253,  9  FCC  Red  2348  (1994),  59 
Fed.  Reg.  22,980  (May  4, 1994)  at  1 198. 

H.  Releasing  Bidder  Identities 

Bidders’  identities  and  FCC  Account 
Nimibers  will  be  disclosed  prior  to  the 
auction.  Thus,  bidders  will  know  in 
advance  of  the  auction  the  identities  of 
the  bidders  against  whom  they  are 
bidding. 

V.  Post- Auction  Procedures  for  High 
Bidders 

A.  Down  Payment 

The  winning  bidder  for  each  BTA 
authorization  must  submit  FCC  Form 
159  along  with  sufficient  additional 
funds  (a  “down  payment’’)  to  bring  the 
amoimt  of  money  on  deposit  with  the 
government  to  20%  of  its  winning  bid 
within  five  business  days  after  bidding 
is  declared  closed  and  the  high  bidders 
are  annoimced  by  Public  Notice. 
However,  a  winning  bidder  that  is  a 
small  business  eligible  for  installment 
financing  will  be  required  to  bring  its 
total  deposit  up  to  only  10%  of  its 
winning  bid  (less  any  applicable 
bidding  credits)  within  five  business 
days  after  bidding  is  declared  closed 
and  the  high  bidders  are  annoimced. 
The  remainder  of  the  down  payment,  an 
additional  10%  of  the  applicant’s  net 
winning  bid,  will  be  due  fit>m  the  small 
business  winning  bidder  within  five 
business  days  following  the  public 
notice  annoimcing  that  its  BTA 
authorization  is  ready  to  be  issued.  See 
MDS  Report  and  Order  at  n  142-144. 

In  the  event  that  any  winning  bidder 
has  withdrawn  a  bid  or  bids  and  is 
subject  to  a  bid  withdrawal  penalty  or 
penalties,  the  bidder’s  upfront  payment 
will  be  applied  to  satisfy  such  bid 


withdrawal  penalties  before  being 
applied  toward  its  down  payment  on 
the  authorizations  it  has  won. 

B.  Submission  of  Long-Form 
Application  (FCC  Form  304)  or 
Statement  of  Intention 

Within  30  business  days  after  bidding 
is  declared  closed  and  high  bidders  are 
announced,  a  winning  bidder  must 
timely  submit  for  each  BTA  service  area 
for  which  it  is  the  winning  bidder 
wither:  (i)  a  properly  completed  FCC 
Form  304  application  for  an  MDS 
station  license  within  the  BTA  service 
area;  or  (ii)  a  statement  of  intention  with 
regard  to  the  BTA  service  area,  showing 
the  enounbered  natiue  of  the  BTA, 
identifying  all  previously  authorized  or 
proposed  MDS  and  FTFS  facilities,  and 
describing  in  detail  the  winning 
bidder’s  plan  for  obtaining  the 
previously  authorized  and/or  proposed 
MDS  stations  within  the  BTA.  See  MDS 
Report  and  Order  at  1[1 150-154.  FCC 
Form  304s,  with  the  applicable  filing 
fees,  must  be  sent  to  Mellon  Bank  in 
Pittsburgh,  Pennsylvania.  Statements  of 
intention  must  be  sent  to  the  Office  of 
the  Secretary,  Attn:  MDS  Post-Auction 
Processing  Section,  Federal 
Commimications  Commission,  1919  M 
Street,  NW.,  Room  222,  Washington,  DC 
20554. 

C.  Construction  Build-out  Requirement 

Each  BTA  authorization  holder  must 
submit  a  showing  to  the  Commission 
five  years  after  the  BTA  authorization  is 
issu^  demonstrating  that  it  is  providing 
a  signal  level  sufficient  to  provide 
adequate  service  to  approximately  two- 
thirds  of  the  population  of  the  area 
within  its  control  in  the  licensed  BTA. 
The  holder  of  the  BTA  authorization 
must  submit  maps  ahd  other  supporting 
documents  showing  compliance  with 
this  construction  build-out  requirement. 
See  MDS  Report  and  Order  at  1 43. 

VI.  Bidder  Alert 

The  terms  contained  in  the 
Commission’s  Report  and  Orders,  Public 
Notices  and  in  the  Bidder  Information 
Package  are  not  negotiable.  Prospective 
bidders  should  review  these  auction 
documents  thoroughly  prior  to  the 
auction  to  make  certain  that  they 
imderstand  all  of  the  provisions  and  are 
willing  to  be  boimd  by  all  of  the  Terms 
before  making  any  bid. 

All  applicants  must  certify  under 
penalty  of  perjury  on  their  FCC  Form 
175-M  applications  that  they  are 
legally,  technically  and  financially 
qualified.  Prospective  bidders  are 
reminded  that  submission  of  a  false 
certification  to  the  Commission  is  a 
serious  matter  that  may  result  in  severe 
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penalties  including  monetary 
forfeitures,  station  license  or  BTA 
authorization  revocations,  preclusion 
firom  participation  in  future  auctions, 
and/or  criminal  prosecution. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 
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Denver,  CO _ MDB110  2,073,952  $19,833.93 

Colorado  Springs,  CO _ MDB089 _  409,482  $2,500.00 

Pueblo,  CO  MDB366  266,001  $11,595.92 

Grand  Junction,  CO _ MDB168  187,062  $19,960.26 

Ft  Collins-Loveland.  CO _  MDB149  1867136  $2,500.00 
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[Correction  to  Report  No.  AUC-95-06] 

Auction  Notice  and  Fiiing 
Requirements  for  493  BTA 
Authorizations  for  Multipoint 
Distribution  Service  in  the  2  GHz  Band, 
Scheduled  for  November  13, 1995 

AGENCY:  Federal  Commxmications 
Conunission. 

ACTION:  Public  Notice. 

SUMMARY:  This  Public  Notice,  released 
September  12, 1995,  revised  the 
Appendix  attached  to  Report  No.  AUC- 
95-06  dated  September  5, 1995.  Both 
the  September  5, 1995  and  the 
September  12, 1995  Public  Notices 
should  be  read  together.  These  Public 
Notices  are  directed  toward  the 
Commission’s  goal  of  efficiently 
distributing  the  unused  MDS  spectrum 
through  competitive  bidding,  and  are 
designed  to  assist  prospective  bidders  in 
preparing  for  the  upcoming  MDS 
auction. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  FCC  auction  contractor, 

Tradewinds  International,  Inc.,  at  (202) 
637-FCCl  (637-3221). 

The  complete  text  of  the  Public  Notice 
dated  September  12, 1995  follows. 
Copies  of  this  item  are  available  for 
public  inspection  in  Room  207,  2033  M 
Street,  N.W.,  Washington,  D.C.  and  may 
also  be  obtained  from  the  FCC  copy 
contractor,  ITS,  Inc.  at  (202)  418-0620, 
and  the  FCC  auction  contractor. 


Tradewinds  International,  Inc.  at  (202) 
637-FCCl  (637-3221). 

This  Public  Notice  corrects  the 
Appendix  attached  to  Report  No.  AUC- 
95-06,  dated  September  5, 1995.  The 
upfiunt  payment  amounts  listed  in  the 
following  table  differ  slightly  from  those 
in  the  September  5, 1995  Appendix  and 
supersede  those  previously  published. 
The  revised  upfront  payments  have 
been  rounded  up  to  die  next  dollar.  The 
revised  small  business  payments  are  75 
percent  of  the  total  up^nt  payments 
due,  rounded  up  to  the  next  dollar.  This 
rounding  procedure  is  being 
implemented  to  ensure  that  the 
maximum  initial  eligibility  for  each 
bidder  will  be  a  whole  number  (a 
condition  required  by  the  Commissions’ 
auction  implementation  software)  and 
to’ensure  that,  when  the  upfront 
payment  of  a  small  business  bidder  is 
adjusted  (by  multiplying  it  by  4/3)  to 
calculate  the  maximum  initi^ 
eligibility,  the  small  business  bidder 
will  have  an  appropriate  niunber  of 
“activity”  or  “bidding”  units. 

The  upfront  payment  schedule 
guarantees  that  if  a  small  business 
bidder  and  a  bidder  that  is  not  a  small 
business  each  submit  upfrtint  payments 
for  the  same  combination  of  markets, 
the  maximum  initial  eligibility  for  the 
bidder  that  is  not  a  small  business  will 
equal  the  sum  of  the  upfrunt  payments 
for  those  markets,  whole  the  maximum 
initial  eligibility  for  the  small  business 


bidder  will  be  equal  to  or  pos.sibly 
slightly  larger  than  the  sum  of  the 
upfront  payments  for  those  markets.  For 
example,  a  small  business  bidder 
submitting  an  upfront  pajnnent  for  all 
markets  would  have  a  maximmn  initial 
eligibility  equal  to  4,647,790  bidding 
units,  while  a  bidder  that  is  not  a  small 
business  would  have  a  maximum  initial 
eligibility  of  4,647,596  bidding  units. 
Differences  of  this  nature  are  a  result  of 
the  roimding  process  employed. 

Small  business  bidders  should 
monitor  their  eligibility  carefully  diiring 
the  course  of  the  auction,  especially 
during  stage  transitions.  When  a 
bidder’s  activity  level  in  a  particular 
roxmd  is  below  its  required  bidding 
activity  level  for  that  roimd,  even  by  one 
bidding  imit,  the  bidding  software  will 
automatically  charge  a  waiver  to  that 
bidder.  Thus,  small  business  bidders 
may  be  charged  a  waiver  that  they  did 
not  intend  to  exercise.  To  avoid  this, 
small  business  bidders  would  need  to 
use  the  automatic  waiver  override 
procedures.  A  discussion  of  the  activity 
rule  is  contained  in  Report  No.  AUC- 
95-06,  dated  September  5, 1995.  For 
further  information,  contact  Karen 
Wrege,  Auctions  Division,  at  (202)  418- 
0660. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

BILLING  cooe  6712-01-M 
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B110  Denver,  CO  MDB110  2,073,952  S19,834^  $14,876 

B089 _ Colorado  Springs,  CO _ MDB089 _ 409,482  ^2,500 _ $1,875 

B366  Pueblo,  CO  MDB366  266,001  ^11,596  $8,697 

8168  Grand  Junction,  CO  MDB168  187,062  $19,961  $14,971 

8149  Ft.  ColHna-Loveland,  CO _ MDB149 _  186,136 _ $2,500 _ $1.875 
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[FR  Doc.  95-23163  Filed  9-15-95;  8:45  am] 
BIUINQ  CODE  •712-01-0 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1 066-DR] 

Oklahoma;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Oklahoma,  (FEMA— 1066-DR),  dated 
September  1, 1995,  and  related 
determinations. 

EFFECTIVE  DATE:  September  11, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washdngton,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Okl^oma  dated  September  1, 1995,  is 
hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declar^  a 
major  disaster  by  the  President  in  his 
declaration  of  September  1, 1995: 

The  Counties  of  Canadian,  Greer,  and 
Harmon  for  Public  Assistance,  and  Hazard 
Mitigation  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance] 

Craig  S.  Wingo, 

Division  Director,  Infrastructure  Support 
Division. 

(FR  Doc.  95-23088  Filed  9-15-95;  8:45  am] 
BILLING  CODE  tTIS-OZ-P 


FEDERAL  MARITIME  COMMISSION 

Inquiry  Into  Port  Restrictions  and 
Requirements  in  the  United  States/ 
JafMn  Trade 

September  12, 1995. 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Maritime 
Commission  is  collecting  information 
regarding  certain  restrictions  and 
requirements  for  the  use  of  port  and 
terminal  facilities  in  Japan,  to  determine 
whether  they  create  conditions 
unfavorable  to  shipping  in  the  United 
States/Japan  trade,  or  constitute  adverse 
conditions  affecting  U.S.  carriers  that  do 
not  exist  for  Japanese  carriers  in  the 
United  States.  The  Commission  is 


collecting  information  regarding  (1)  The 
“prior  consultation”  system,  a  process 
of  mandatory  discussions  and 
operational  approvals  for  port  usage;  (2) 
mandatory  weighing  and  measuring 
requirements;  (3)  restrictions  on  Sunday 
work;  and  (4)  the^  disposition  of  the 
Japanese  Harbor  Management  Fund. 
DATES:  Conunents  may  be  submitted  on 
or  before  November  17, 1995. 

ADDRESSES:  Send  submissions  to:  Joseph 
C.  Polking,  Secretary,  Federal  Maritime 
Conunission,  800  North  Capitol  Street, 
NW.,  Washington,  DC  20573-0001, 

(202) 523-5725. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  D.  Bourgoin,  General  Coimsel, 
Federal  Maritime  Commission,  800 
North  Capitol  Street,  NW.,  Washington, 
DC  20573-0001,  (202)  523-5740. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Maritime  Commission 
(“Commission”)  isxollecting 
information  about  certain  restrictions 
and  requirements  for  the  use  of  port  and . 
termini  facilities  in  Japan,  to  assess 
whether  they  create  conditions 
imfavorable  to  shipping  in  the  United 
.States/Japan  trade,  or  constitute  adverse 
conditions  affecting  U.S.  carriers  that  do 
not  exist  for  Japeinese  carriers  in  the 
United  States.  The  Commission  is 
specifically  concerned  with:  (1)  The 
effects  of  the  “prior  consultation” 
system,  a  process  of  mandatory 
discussions  and  operational  approvals 
involving  Japanese  port  and  terminal 
management,  shoreside  labor  unions, 
and  containership  operators;  (2)  the 
requirement  that  all  containerized  cargo 
exported  firom  Japan  be  weighed  and 
measiued,  apparently  without  regard  for 
commercial  necessity;  (3)  restrictions  on 
the  operation  of  Japanese  ports  on 
Sunday;  and  (4)  the  disposition  of  the 
Japan  Harbor  Management  Fund. 

Prior  Consultation 

The  prior  consultation  system  in 
Japan  is  administered  and  controlled  by 
the  Japan  Harbor  Transportation 
Association  (“JHTA”),  an  association  of 
companies  providing  harbor 
transportation  services,  including 
terminal  operators,  stevedores,  emd 
sworn  measiires.  Under  this  system, 
carriers  serving  Japan  must  consult  with 
JHTA  about  any  operational  matters 
involving  Japanese  ports  or  harbor  labor. 
Such  matters  appear  to  include,  inter 
alia,  inauguration  of  new  services, 
rationalization  agreements  between 
carriers  which  involve  vessel  sharing  or 
berthing  changes,  changes  in 
stevedoring  contractors,  technological  or 
equipment  changes,  weighing  and 
measuring,  and  Sunday  work.  Prior 
consultation  also  appears  to  be  required 


for  minor  matters,  such  as  change  of 
vessel  name  or  route,  or  substitution  of 
vessels.  After  it  consults  with  a 
shipowner,  JHTA  may  conduct 
consultations  with  labor  interests,  then 
approve  or  deny  the  shipowner’s 
request. 

This  system  of  consultations — 
between  JHTA  and  carriers  on  the  one 
hand,  and  JHTA  and  imions  on  the 
other — originated  in  the  1960’s,  as  a 
means  for  resolving  labor  disputes 
arising  out  of  the  introduction  of  * 
conteiinerization.  Over  time,  however, 
prior  consultation  requirements  have 
been  extended  to  even  minor  matters, 
such  as  vessel  substitution,  which  do 
not  appear  to  involve  potential  labor 
relations  issues.  While  its  scope  has 
increased,  the  prior  consultation  system 
itself  has  remained  characterized  by  a 
lack  of  transparency..  The  process  is  said 
to  lack  written  records,  clear  written 
bases  for  decisions,  and  appeal  rights, 
and  to  include  a  system  of  closed  “pre¬ 
prior  consultation”  meetings  to 
determine  which  user  requests  will  be 
accepted  for  prior  consultation. 

Because  of  its  broad  discretion  to 
review  and  disapprove  virtually  all 
aspects  of  shipowners’  harbor 
operations,  JHTA  appears  to  have 
amassed  an  exceptional  level  of  control 
over  the  market  for  terminal  operations 
and  services  in  Japan.  In  particular,  it 
appears  that  shipowners  have  no  free 
choice  of  terminal  operators  and 
stevedores;  instead,  JHTA  assigns 
operators  to  carriers,  virtually 
eliminating  competition  in  this  area. 
Circumvention  of  JHTA  in  dealings  ivith 
individual  operators  is  generally  viewed 
to  be  impossible,  as  it  could  lead  to 
disapproval  of  shipowner  plans  and 
disruption  of  cargo  handling  labor. 

It  appears  that  the  prior  consultation 
requirement  and  the  attendant  lack  of 
competition  in  the  harbor  services 
market  has  had  a  number  of  adverse 
effects  on  carriers  serving  Japan.  These 
include  increased  port  charges  and 
costs,  inefficiency,  and  inflexibility. 
Among  other  things,  the  prior 
consultation  requirement  may  impede 
the  ability  of  shipowners,  both 
individually  and  in  vessel  sharing 
consortia,  to  reduce  costs  by 
rationalizing  port  operations  and 
dealing  with  operators  of  their  choice. 

Mandatory  Weighing  and  Measuring 

Currently,  it  appears  that  all 
containerized  cargo  exported  from  Japan 
is  required  to  be  weighed  and  measured 
by  one  of  two  sworn  measuring 
associations,  Nippon  Kaiji  Kentei 
Kyokai  and  Shin  Nihon  Kentei  Kyokai, 
both  of  which  appear  to  be  meml^rs  of 
JHTA.  This  policy  is  set  forth  in  a  1980 
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memorandum  between  JHTA  and  the 
Japan  Coimcil  of  Port  and  Harbor 
Transport  Workers’  Unions.  Rates  for 
weighing  and  measviring  services  are 
filed  wiA,  and  approved  by,  the 
Japanese  Ministry  of  Transport 
(“MOT”). 

There  is  no  clear  justification  for  the 
policy  of  mandatory  weighing  and 
measuring  of  cargo.  Internationally 
applied  liability  conventions  do  not 
reqinre  carriers  to  weigh  and  meastne 
cargo,  as  carriers  may  accept  shipper- 
provided  weights  and  measurements. 
Fiulhennore,  in  many  instances 
physical  weighing  and  measuring  of 
cargo  may  not  even  take  place;  instead, 
measurers’  figures  may  be  derived  fi'om 
samples  or  statistical  information. 

It  appears  that  mandatory  weighing 
and  measuring  was  implemented  to 
provide  constant  work  forsworn 
measures,  as  the  industry  shified  toward 
the  use  of  containers  and  box-rated 
cargo.  However,  the  justification  for 
continuing  this  practice  indefinitely  is 
unclear,  given  that  many  harbor  workers 
have  reti^  or  left  the  ports  since  the 
introduction  of  containerization  in 
Japan’s  trades  over  two  decades  ago. 
Also,  it  appears  that  the  measuring 
companies  have  recently  increased 
wei^ng  and  measuring  charges — ^with 
MOT  approval — based  in  part  on  a  need 
to  attract  new  labor  to  perform  these 
services. 

Sunday  Woric 

In  recent  years,  the  performance  of 
harbor  work  on  Sundays  in  Japanese 
ports  has  been  either  severely  restricted 
or  prevented  altogether,  causing 
inefficiency  and  ffisruption  for  both 
carriers  and  shippers.  Recent  press 
reports  have  indicated  a  provisional 
easing  of  restrictions  on  Sunday  work; 
however,  the  extent  of  that  progress  is 
not  clear. 

Prior  to  1988,  work  was  not 
performed  on  Sundays  at  Japanese 
ports.  In  1988,  a  pohcy  of  Umited 
Sunday  work  was  put  in  place;  carriers 
wishing  services  on  Sunday  were 
allowed  to  seek  prior  consultation  and 
approval  firom  JHTA.  However,  Simday 
work  was  discontinued  entirely  in  1991. 
It  appears  that  Sunday  work  was  halted 
as  a  result  of  an  ongoing  dispute 
involving  JHTA  and  the  two  large 
harbor  labor  organizations,  the  National 
Coimcil  of  Dockworkers’  Unions  of 
Japan  and  the  Japanese  Confederation  of 
Port  and  Transport  Workers’  Unions, 
regarding  compUance  with  a  1991  labor 
agreement. 

The  restriction  of  Sunday  work  has 
been  a  matter  of  longstanding  concern 
for  the  United  States  Government,  and 
has  been  raised  in  bilateral  maritime 


discussions  with  Japanese  officials.  In 
September  1992  Maritime  Administrator 
Warren  G.  Leback  indicated  that  the 
Simday  work  practices  caused  serious 
problems  for  U.S.  carriers,  and  affected 
ship  scheduling  throughout  the  Pacific 
Basin. 

It  has  recently  been  reported  that  an 
“Agreement  on  Exceptional  Measures 
for  the  No-Cargo-Handling-on-Sundays 
System”  was  concluded  by  JHTA, 
representing  harbor  management,  and 
the  labor  groups,  the  Japan  Council  of 
Port  and  Harbor  Transport  Workers’ 
Unions  and  the  Japanese  Confederation 
of  Port  and  Transport  Workers’  Unions. 
This  agreement,  effective  June  11, 1995, 
calls  for  the  implementation  of  Sunday 
cargo  handling  at  Japan’s  six  major 
ports:  Tokyo,  Yokohama,  Nagoya, 

Osaka,  Kobe,  and  Kitakyushu.  The 
agreement  is  said  to  be  “provisional”  in 
nature,  and  is  effective  for  one  year 
onN. 

Ino agreement  is  reported  to  contain 
several  conditions  for  the  provision  of 
Sunday  work.  Sunday  work  is  limited  to 
terminals  which  conform  to  the  “5-9 
Accord”  labor  agreement  (signed  May  9, 
1991)  which  guarantees,  among  othqr 
things,  a  5-day  work  week,  8-hour  days, 
limits  on  overtime,  and  certain  numbers 
of  Saturdays,  Sundays,  and  holidays  off. 
Only  carriers  who  have  paid  all  MOT- 
approved  port  charges  will  be  eligible. 
Cargo  will  be  moved  only  between 
vessels  and  containeryairis;  no  cargo 
will  be  accepted  at  the  yard  or  dehvered 
on  Sunday. 

It  appears  that  Sunday  work  will  be 
from  8:30  a.m.  to  4:30  p.m.  only.  Extra 
wages  will  be  determined  regionally, 
and  carriers  and  harbor  transportation 
firms  will  be  required  to  apply  for 
Sunday  work  through  the  district  harbor 
transportation  associations  by  noon  on 
Fridays.  The  trade  press  has  reported 
that  fees  for  Sunday  cargo  handling  will 
be  60  percent  higher  than  ordinary  fees. 

Despite  these  positive  steps,  a  number 
of  concerns  regarding  Sunday  work 
remain.  We  are  uncertain  of  the  extent 
to  which  the  agreement  has  been 
implemented,  as  well  as  the  effects  of 
remaining  restrictions  and  increased 
fees  appUcable  to  Sunday  woric.  Also, 
the  outlook  for  a  long-term  solution  to 
the  Sunday  work  issue  is  unclear,  given 
the  one-year  “provisional”  nature  of  the 
recent  agreement. 

Harbor  Management  Fund 

In  Docket  No.  91-19,  Actions  to 
Address  Conditions  Affecting  U.S. 
Carriers  Which  do  not  Exist  for  Foreign 
Carriers  in  the  U.S./Japan  Trade,  the 
Commission  launched  an  investigation 
into  a  fund,  known  as  the  “Harbor 
Management  Fund,”  collected  by  JHTA 


from  ocean  carriers.  In  particular,  the 
Commission  exfunined  whether  JHTA, 
with  the  support  of  MOT,  coerc^ 
payments  from  carriers  into  the  fund  by 
threatening  labor  instability  and 
unavailability.  It  was  alleged  that  the 
fund  was  to  be  used  for  import 
distribution  centers  or  other  projects 
from  which  U.S.  carriers  would  receive 
no  economic  benefits. 

Docket  No.  91-19  was  discontinued 
on  June  13, 1991,  based  on  an  agreement 
between  JHTA  and  participating 
carriers.  It  was  agreed  that  collections 
from  carriers  for  the  fund  would  be 
discontinued  after  March  31, 1992,  and 
similar  assiuences  were  provided  by  the 
Government  of  Japan.Minister  of 
Transport  to  American  President  Lines. 
Also,  JHTA  committed  to  use  the  fund 
proceeds  only  for  harbor  labor-related 
purposes,  to  ensure  that  benefits  would 
accrue  to  all  carriers  contributing  to  the 
fund. 

While  collections  for  the  fund  were 
stopped  in  1992  as  agreed,  it  appears 
that  the  commitment  to  use  remaining 
proceeds  for  labor-related  purposes  has 
not  been  satisfied.  When  Docket  No.  91- 
19  was  discontinued,  the  Commission 
directed  Japanese  carrier  parties  to  file 
quarterly  reports  on  the  status  of  the 
frmd.  The  leist  of  these  reports,  filed  May 
31, 1994,  showed  that  only  nominal 
amounts  had  been  expended  from  the 
fund  since  1992.  Fund  activity  for  the 
past  year,  as  well  as  JHTA’s  plans  for 
disposition  of  the  fund  monies,  remain 
unclear. 

Govemment  Supervision  of  Port 
Transportation  Services 

While  port  services  in  Japan  are 
generally  provided  by  private 
companies,  the  Govemment  of  Japan 
may  exercise  substantial  regulatory 
control  and  oversight  over  these 
operators.  For  example,  under  the 
Japanese  Port  Transportation  Business 
Law,  persons  wishing  to  provide  port 
transportation  seridces  must  apply  for  a 
certificate  from  MOT.  In  deciding 
whether  to  grant  such  a  certificate,  MOT 
evaluates,  inter  aUa,  whether  the 
business  in  question  “has  an 
appropriate  plan  to  perform  the 
business,”  and  wheffier  it  would  “cause 
port  transportation  supply  to  be 
excessively  over  transportation 
demand.”  Art.  5  &  6.  It  appears  that 
restrictive  use  of  this  hcensing  authority 
by  MOT  may  effectively  prevent  new 
operators  from  entering  terminals  to 
compete  with  existing  JHTA  members, 
and  to  prevent  non-Japanese  flag  lines 
from  establishing  their  own  terminal 
operations  in  Japan. 

MOT  also  has  broad  statutory 
authority  to  correct  restrictive  or  unfair 
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harbor  practices.  Rates  charged  by  port 
transportation  businesses  must  be 
approved  by  MOT,  which  determines 
whether  the  rates  are  reasonable  and 
non-discriminatory.  Art.  9.  MOT  must 
approve  operators’  “terms  and 
conditions  on  port  transportation,’’  to 
determine  that  “there  is  no  fern  that  the 
terms  and  conditions  may  impede  the 
benefits  of  users,’’  and  also  approve  any 
changes  in  operators’  business  plans. 

Art.  11  &  17.  If  MOT  determines  that  the 
port  transportation  businesses 
“impeded  benefits  of  users’’  it  may 
order  changes  in  business  plans,  terms 
and  conditions,  or  rates.  Art.  21. 

JHTA  itself  operates  with  the 
permission  of,  and  vmder  the 
supervision  of,  MOT.  JHTA  was 
incorporated  in  1965  as  a  “juristic 
person’’  under  Article  34  of  the  Civil 
Code  of  Japan,  which  provides  that 
public  interest,  not-for-profit 
organizations  may  be  incorporated 
subject  to  the  permission  of  “competent 
authorities.’’  As  the  competent 
authority,  MOT  may,  inter  alia,  annul  its 
incorporation  if  JHTA  violates  MOT 
orders  or  acts  in  contravention  of  the 
public  interest.^ 

In  addition,  it  appears  that  the 
Japanese  Fair  Trade  Commission 
(“FTC”),  which  administers  the 
Antimonopoly  Law,  exercises  some 
authority  over  JHTA.  It  was  reported  in 
the  press  that,  in  the  1970’s  and  1980’s, 
the  FTC  warned  JHTA  that  the  prior 
consultation  system  might  be  in 
violation  of  the  Antimonopoly  Law  of 
Japan.  Because  of  these  concerns,  the 
JHTA  announced  in  1985  the 
abolishment  of  the  prior  consultation 
system.  However,  it  appears  that  the 
prior  consultation  system  was 
reestablished  in  1986,  with  the 
conclusion  of  an  agreement  between 
JHTA  and  an  organization  of  Japanese 
carriers.  The  terms  of  that  agreement 
expressly  state  that  it  was  concluded 
“imder  the  guidance  of  the  Ministry  of 
Transport,”  and  the  agreement  was 
signed,  as  a  witness,  by  an  MOT  official. 

Antimonopoly  concerns  resurfaced  in 
1990,  when  four  stevedoring  companies 
in  Tokyo  and  Yokohama  filed  a 
complaint  with  the  FTC,  claiming  that 
JHTA  and  prior  consultation  had 
incapacitated  their  businesses.  While 
the  resolution  of  these  complaints  is  not 
clear,  it  has  been  reported  in  the  press 
that  in  1993  MOT  advised  JHTA  to  take 
remedied  action  to  ensure  that  the  prior 
consultation  system  is  administered  in  a 
fair  manner.  Also,  in  1994,  the  FTC 

'  See  Regulations  Regarding  the  Incorporation 
and  Supervision  of  Juristic  Persons  Belonging  to  the 
Turisdiction  of  the  Minister  of  Transport,  Ministry 
of  Transport  Regulations  No.  22  (1969),  Art.  11. 


released  a  report  calling  for  a  review  of 
the  existing  licensing  system  and  for 
substantial  deregulation  of  the  harbor 
transportation  system. 

Discussion 

The  Commission  is  statutorily 
charged  with  addressing  restrictive  or 
imfair  foreign  practices  in  the  maritime 
services  area.  Section  19  of  the 
Merchant  Marine  Act,  1920,  46  U.S.C. 
app.  §  876,  authorizes  the  Commission, 
inter  alia: 

To  make  rules  and  regulations  affecting 
shipping  in  the  foreign  trade  not  in  conflict 
wifli  law  in  order  to  adjust  or  meet  general 
or  special  conditions  unfavorable  to  shipping 
in  the  foreign  trade  *  *  *  including 
intermodal  movements,  terminal  operations, 

*  *  *  and  other  activities  and  services 
integral  to  transportation  systems,  and  which 
arise  out  of  or  result  from  foreign  laws,  rules, 
or  regulations  or  from  competitive  methods 
or  practices  employed  by  owners,  operators, 
agents,  or  masters  of  vessels  of  a  foreign 
coimtry;  *  *  *. 

Also,  the  Foreign  Shipping  Practices 
Act  of  1988,  46  U.S.C  app.  §  1710a 
(“FSFA”),  authorizes  the  Commission  to 

Investigate  whether  any  laws,  rules, 
regulations,  policies,  or  practices  of  foreign 
governments,  or  any  practices  of  foreign 
carriers  or  other  persons  providing  maritime 
or  maritime-related  services  in  a  foreign 
coimtry  result  in  the  existence  of  conditions 
that — 

(1)  Adversely  affect  the  operations  of 
United  States  carriers  in  the  United  States 
oceanbome  trade;  and 

(2)  Do  not  exist  for  foreign  carriers  of  that 
country  in  the  United  States  imder  the  laws 
of  the  United  States  or  as  a  result  of  acts  of 
United  States  carriers  or  other  persons 
providing  maritime  or  maritimeTrelated 
services  in  the  United  States. 

Under  the  FSPA,  if  the  Commission 
determines  that  such  Adverse  conditions 
exist,  it  may  “take  such  action  as  it 
considers  necessary  and  appropriate 
against  any  foreign  carrier  that  is  a 
contributing  cause  to,  or  whose 
government  is  a  contributing  cause  to, 
such  conditions.”  Such  action  may 
include  limitations  on  sailings, 
suspension  of  tariffs,  suspension  of 
agreements,  or  fees  not  to  exceed 
$1,000,000  per  voyage. 

The  Commission  has  serious  concerns 
that  prior  consultation,  mandatory 
wei^iing  and  measuring,  and 
restrictions  on  Simday  work  may  create 
conditions  imfavorable  to  shipping  in 
the  U.S.  trade  with  Japan,  or  conditions 
which  adversely  affect  the  operations  of 
U.S.  carriers  in  Japan  that  do  not  exist 
for  foreign  carriers  in  the  United  States. 
In  addition  to  subjecting  carriers  to 
potentially  high  costs  and  charges,  such 
restrictions  may  prevent  carriers  from 
pursuing  efficiency  through  the 


rationalization  of  harbor  operations, 
thereby  disadvantaging  importers, 
exporters,  and  carriers  in  the  U.S.-Japan 
trades.  The  Commission  is  further 
concerned  that  commitments  regarding 
disposition  of  the  Harbor  Management 
Fund,  made  upon  the  discontinuation  of 
Docket  No.  91-19,  may  not  be  fully 
satisfied. 

While  these  matters  are  largely 
administered  by  JHTA  and  private 
terminal  operators,  they  appear  to  be 
implemented  with  the  approval  and 
cooperation  of  the  Government  of  Japan. 
Such  support  may  include  the 
protection  of  JHTA  operators  from 
competition  by  MOT’s  restrictive  use  of 
licensing  authority,  the  approval  of 
charges  for  unnecessary  mandatory 
weighing  and  measuring,  and  the  failiue 
of  the  Government  of  Japan  to  use  its 
substantial  regulatory  and  oversight 
authority  to  prevent  JHTA  from  abusing 
its  effective  control  over  harbor 
operations  and  the  prior  consuhation 
system. 

Therefore,  by  this  Notice,  the 
Commission  is  inviting  all  interested 
parties  to  file  information,  views,  and 
comments  with  respect  to  prior 
consultation,  mandatory  weighting  and 
measuring,  Sunday  work,  and  the 
Harbor  Management  Fund,  and  their 
effects  on  the  oceanbome  carriage  of 
goods  between  the  United  States  and 
Japan.  Confidential  or  sensitive 
information  and  documents  submitted 
pursuant  to  this  Order  shall,  upon 
request  of  the  responding  parties,  be 
treated  confidentially  to  the  full  extent 
permitted  by  law;  provided,  however, 
that  such  confidentied  treatment  shall 
not  foreclose  use  by  the  Commission  of 
such  information  in  any  subsequent 
formal  proceeding. 

Also,  by  separate  Orders  issued 
pursuant  to  Section  19(6)  of  the 
Merchant  Marine  Act,  1920,  46  U.S.C. 
app.  §  876(6),  and  section  10002(d)  of 
the  Foreign  Shipping  Practices  Act,  46 
U.S.C.  app.  §  1710a(d),  the  Commission 
is  requiring  ocean  common  ceuriers  in 
the  U.S./Japan  trades  to  provide 
information  on  these  matters.  It  is 
expected  that  the  information  received 
in  response  to  this  Notice  and  the 
corresponding  Orders  will  allow  for  a 
full  consideration  of  these  matters,  and 
will  enable  the  Commission  to 
determine  whether  further  action  in  this 
area  is  warranted. 

By  the  Commission. 

Joseph  C.  Polking, 

Secretary. 

(FR  Doc.  95-23052  Filed  9-15-95;  8:45  am] 
BILUNQ  CODE  STSO-OI-M 
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FEDERAL  RESERVE  SYSTEM 

Timothy  Ken  Driskell,  et  al.;  Change  in 
Bank  Controi  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Hoiding 
Companies 

The  notificants  listed  below  have 
apphed  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board’s  Regulation  Y  (12 
CFR  225.41]  to  acquire  a  bank  or  bahk 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
-  set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  October  2, 1995. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Zane  R.  Kelley,  Vice  President)  104  - 

Marietta  Street,  N.W.,  Atlemta,  Georgia 
30303: 

1.  Timothy  Ken  Driskell,  Alpharetta, 
Georgia,  and  Dtmiel  Crawford  Chasteen, 
Roswell,  Georgia;  to  collectively  acquire 
as  trustees  of  First  Colony  Bank  401(k) 
Stock  Bonus  Plan,  Alpharetta,  Georgia, 
an  additional  4.29  percent,  fcr  a  total  of 
14.26  percent,  of  the  voting  shares  of 
First  Colony  Bancshares,  Inc., 
Alpharetta,  Georgia,  and  thereby 
indirectly  acquire  First  Colony  Bank, 
Alpharetta,  Georgia. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Cyrus  A.  Ansary,  Bethesda, 
Maryland;  to  acquire  a  total  of  21 
percent  of  the  voting  shares  of  Pinnacle 
Financial  Services,  Inc.,  St.  Joseph, 
Michigan,  and  thereby  indirectly 
acquire  Peoples  State  Bank  of  St.  Joseph, 
St.  Joseph,  Michigan. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  12, 1995. 

William  W.  WUes, 

Secretary  of  the  Board. 

[FR  Doc.  95-23072  Filed  9-15-95;  8:45  am] 
BILUNQ  CODE  6210-01-F 


First  Midwest  Bancorp,  Inc.;  Change  in 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Hoiding 
Companies;  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
95-22208)  published  on  page  46597  of 


the  issue  for  Thmsday,  September  7, 
1995. 

Under  the  Federal  Reserve  Bemk  of 
Chicago  heading,  the  entry  for  First 
Midwest  Bancorporation,'  Inc.,  is  revised 
to  read  as  follows: 

1.  First  Midwest  Bancorp,  Inc.,  Itasca, 
Illinois;  to  acquire  100  percent  of  the 
voting  shares  of  CF  Bancorp,  Inc., 
Davenport,  Iowa  (savings  and  loan 
holding  company),  and  thereby 
indirectly  acquire  Citizens  Federal 
Savings  Bank,  F.S.B.,  Davenport,  Iowa. 

In  connection  with  this  application. 
Applicant  also  has  applied  for  approval 
to  exercise  an  option  to  acquire  up  to 
19.9  percent  CF  Bancorp,  Inc., 
Davenport,  Iowa. 

Comments  on  this  application  must 
be  received  by  September  20, 1995. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  12, 1995. 

William  W.  Wiles, 

Secretary  of  the  Board. 

[FR  Doc.  95-23073  Filed  9-15-95;  8:45  am) 
BILLMG  CODE  SZKMI-F 


Investors  Financial  Services  Corp.,  et 
al.;  Formations  of;  Acquisitions  by; 
and  Mergers  of  Bank  Holding 
Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board’s  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board’s  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  Ueu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  sinnmarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  appUcations 
must  be  received  not  later  than  October 
12, 1995. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 


Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Investors  Financial  Services  Corp.,  ' 
Boston,  Massachusetts;  to  become  a 
bank  holding  company  hy  acquiring  100 
percent  of  the  voting  shares  of  Investors 
Bank  &  Trust  Company,  Boston, 
Massachusetts. 

2.  Walden  Bancorp,  Inc.,  Acton, 
Massachusetts;  to  b^ome  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  Co¬ 
operative  Bank  of  Concord,  Acton, 
Massachusetts,  and  Braintree  Savings 
Bank,  Braintree,  Massachusetts. 

B.  Federal  Reserve  Bank  of  Atlanta 
(21ane  R  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1. 1st  United  Bancorp,  Boca  Raton, 
Florida;  to  acquire  100  percent  of  the 
voting  shares  of  llie  American 
Bancorporation  of  the  South,  Merritt 
Island,  Florida,  and  thereby  indirectly 
acquire  The  American  Bank  of  the 
South,  Merritt  Island,  Florida. 

C  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Smnner,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missomi  63166: 

1.  Citizens  National  Bancshares,  Inc., 
Hope,  Arkansas;  to  acquire  100  percent 
of  the  voting  shares  of  Peoples 
Bancshares,  Inc.,  Lewisville,  Arkansas, 
and  thereby  indirectly  acqiiire  Peoples 
Bank  and  Loan  Company,  Lewisville, 
Arkansas. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Pirmacle  Bancorp,  Inc.,  Central 
City,  Nebraska;  to  acquire  100  percent  of 
the  voting  shares  of  State  Bank,  Palmer. 
Nebraska,  and  to  acquire  an  additional 
5.3  percent,  for  a  total  of  11.5  percent 
of  the  voting  shares  of  The  Farmers 
National  Bank  of  Central  City,  Central 
City,  Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  12, 1995. 

William  W.  WUes, 

Secretary  of  the  Board. 

[FR  Doc.  95-23074  Filed  9-15-95;  8:45  am] 
BILLING  CODE  e21(M)1-F 


Pinnacle  Financial  Services,  Inc.; 
Acquisition  of  Company  Engaged  ih 
Permissible  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  imder  §  225.23(a)(2)  or  (f) 
of  the  Board’s  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board’s 
approval  under  section  4(c)(8)  of  the 
Ba^  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
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company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  imdue  concentration  of  resovirces, 
decreased  or  tmfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.”  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  siunmarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regaroing  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  2, 

1995. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Pinnacle  Financial  Services,  Inc., 

St  Joseph,  Michigan;  to  acquire  Maco 
Bancorp,  Inc.,  Merrillville,  Indi£ma,  and 
its  subsidiary.  First  Federal  Savings 
Bank  of  Indiana,  Merrillville,  Indiana, 
and  thereby  engage  in  the  operation  of 
a  savings  association,  pursuant  § 
225.25(b)(9)  Of  the  Board’s  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  12, 1995. 

William  W.  Wiles, 

Secretary  of  the  Board. 

[FR  Doc.  95-23075  Filed  9-15-95;  8:45  am] 
BIUJNQ  CODE 


PSB  Corporation,  et  al.;  Notice  of 
Applications  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  compianies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board’s  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board’s 
approval  tmder  section  4(c)(8)  of  the 


Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  Cni  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as'closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
apphcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resovirces, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsoimd 
banking  practices.”  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  October  2, 1995. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  PSB  Corporation,  Wellsburg,  Iowa; 
to  engage  de  novo  through  its 
subsidiary,  PSB  Finance,  Inc., 

Wellsburg,  Iowa,  in  making,  acquiring 
and  servicing  loans  or  other  extensions 
of  credit  directly  or  for  the  accovmt  of 
others  (primarily  in  the  area  of  indirect 
dealer  paper),  such  as  would  be  made 
by  a  finance  company,  pursuant  to  § 
225.25(b)(1)  of  the  Board’s  Regulation  Y. 

2.  WCN  Bancorp,  Inc,  Wisconsin 
Rapids,  Wisconsin;  to  engage  de  novo  in 
making  and  servicing  loans,  pursuant  to 
§  225.25(b)(1)  of  the  Board’s  Regulation 
Y. 


Board  of  Governors  of  the  Federal  Reserve 
System,  September  12, 1995. 

William  W.  Wiles 
Secretary  of  the  Board. 

[FR  Doc.  95-23076  Filed  9-15-95;  8:45  am] 
BILUNG  CODE  621041-F 


FEDERAL  TRADE  COMMISSION 

“Made  in  USA”  Consumer  Perception 
Study  Information  Collection 
Requirements 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice  of  application  to  OMB 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.)  for  clearance  of 
information  collections  to  gather 
information  on  consumer  perception 
and  attitudes  regarding  “Made  in  USA” 
and  other  covmtry  of  origin  advertising 
and  labeling  claims. 

SUMMARY:  OMB  clearance  is  being 
sought  for  two  questionnaires  to  be  used 
in  connection  with  a  svirvey  to  gather 
information  regarding  “Made  in  USA” 
and  other  covmtry  of  origin  claims  in 
advertising  and  labeling  of  products. 
Section  5  of  the  Federal  Trade 
Commission  Act,  15  U.S.C.  45,  directs 
the  Commission  to  prevent  “deceptive 
acts  and  practices.”  Under  this  general 
authority,  the  Commission  has 
prohibited  deceptive  “Made  in  USA” 
claims  in  product  advertising  and 
labeling.  'The  Commission’s 
longstanding  standard  in  this  area  is 
that  a  manufacturer  can  make  an 
unqualified  “Made  in  USA”  claim  only 
if  the  product  is  “wholly  of  domestic 
origin.”  See,  e.g.,  Windsor  Pen  Corp.,  64 
F.T.C.  454  (1964). 

Recently,  the  Commission  sought 
public  comments  on  a  proposed  consent 
agreement  prohibiting  vmqualified 
“Made  in  USA”  claims  for  both 
imported  products  and  products 
assembled  in  the  United  States  from 
domestic  and  foreign  components.  In 
response,  the  Commission  received  150 
comments,  many  of  which  vu^ed 
reconsideration  of  the  standard,  stating 
that  it  is  too  stringent,  does  not  reflect 
current  consumer  perceptions  in  today’s 
globalized  economy,  and  is  inconsistent 
with  other  government  standards.  At  the 
same  time.  Congress  has  shown  interest 
in  this  issue,  most  notably  by  passing 
the  1994  Crime  Bill,  which  provides 
that  certain  “Made  in  USA”  labels  must 
comply  with  the  Commission’s 
standards  vmder  Section  5  of  the  FTC 
Act.  On  July  11, 1995,  the  Commission 
annovmced  that  it  would  re-examine  the 
standard  by  (1)  conducting  a 
comprehensive  review  of  consumers’ 
perceptions  of  “Made  in  USA”  and  . 
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similar  claims  and  (2)  holding  a  public 
workshop  to  examine  issues  relevant  to 
the  standard. 

The  proposed  survey  is  necessary  to 
assist  the  Commission  in  evaluating  its 
existing  standard,  determining  whether 
it  should  be  changed,  and  formulating  a 
new  standard  if  appropriate.  The 
Commission’s  existing  “Made  in  USA” 
policy  is  supported  by  a  1991  study 
showing  that  approximately  77%  of 
consiuners  who  were  asked  about  eui 
unqualified  “Made  in  USA”  claim 
interpreted  the  claim  to  mean  that  “all 
or  nearly  all”  parts  and  labor  are 
domestic.  The  test  involved  two 
different  products  and  asked  questions 
of  400  participants. 

While  the  test  results  appear  to 
support  the  Commission’s  existing 
policy,  evidence  also  suggests  that 
consumer  perceptions  are  influenced  by 
the  nature  of  the  claims  and  the  product 
being  tested.  Therefore,  the  Commission 
beUeves  that  testing  different  claims  and 
different  products  would  provide  a 
more  complete  imderstanding  of 
consiuner  perceptions  of  coimtry  of 
origin  claims.  In  addition,  including  a 
larger  nmnber  of  consiuners  in  the 
survey  will  provide  a  broader  basis  from 
which  to  evduate  consiuner 
perceptions.  Finally,  consumer 
perceptions  may  have  changed — even 
since  1991 — due  to  the  rapid 
globalization  of  our  economy.  These 
changes  may  have  occurred  to  differing 
extents  for  different  products. 

Accordingly,  the  survey  is  designed  to 
expand  the  Commission’s  knowledge  by 
eliciting,  for  several  different  products, 
current  consumer  perceptions  of 
country  of  origin  claims,  including 
“Made  in  USA  Claims.”  Although 
consumer  perceptions  and  attitudes  are 
not  the  only  factors  to  consider  in 
determining  the  appropriate  standard 


for  law  enforcement  in  this  area,  they 
are  extremely  important  because  they 
help  to  identify  which  claims  deceive 
consumers.  The  survey  data  will  also  be 
used  to  assist  the  Commission  in 
preparing  for  the  upcoming  public 
workshop  and  ensuring  that  the 
workshop  is  as  useful,  productive,  euid 
focused  as  possible. 

The  FTC  is  seeking  clearance  for  two 
questionnaires  to  be  used  in  connection 
with  the  survey.  Both  questionnaires 
will  be  used  to  interview  adult 
consumers  in  shopping  malls  around 
the  country.  Using  the  first 
questionnaire,  approximately  1,200 
consumers  will  be  shown 
advertisements  and/or  product  labels 
and  then  asked  questions  concerning 
product  claims.  This  questionnaire 
consists  of  approximately  30  questions 
and  will  take  an  estimate  ten  minutes 
to  complete,  for  a  total  burden  estimate 
of  200  hours. 

The  second  questionnaire  will  be 
used  to  ask  an  additional  400  consumers 
different  questions  about  product 
claims.  It  consists  of  approximately  15 
questions  and  will  take  an  estimated  ten 
minutes  to  complete,  for  a  total  burden 
estimate  of  67  hours. 

DATES:  Comments  on  this  clearance 
application  must  be  submitted  on  or 
before  October  18, 1995. 

ADDRESSES:  Send  comments  both  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  3228,  Washington,  DC  20503, 
Attn:  Desk  Officer  for  the  Federal  Trade 
Commission  and  to  the  Office  of  the 
General  Counsel,  Federal  Trade 
Commission,  Washington,  DC  20580. 
Copies  of  the  application  may  be 
obtained  from  the  Public  Reference 


Section,  Room  130,  Federal  Trade 
Commission,  Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Easton,  Special  Assistant, 
Division  of  Enforcement,  Bureau  of 
Consumer  Protection,  Federal  Trade 
Commission,  Washington,  DC  20580 
(202)  326-3029. 

By  direction  of  the  Commission. 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  95-23078  Filed  9-15-95;  8:45  am] 
BILUNG  CODE  «7S(M>1-M 


Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premer^  Notification 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  n  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplatii^  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Early  Termination  Between:  08/14/95  and  08/25/95 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


NEC  Corporation,  Packard  Bell  Electronics,  Inc.,  Packard  Bell  Electronics,  Inc  . 

The  Chase  Manhattan  Corporation,  Wireless  One,  Inc.,  Wireless  One,  Inc . . 

English  China  Clays  pic,  Redland  PLC,  Genstar  Stone  Products  Com^ny . 

Thomas  &  Betts  Corporation,  Catamount  Manufacturing,  Inc.,  Catanxxjnt  Manufacturing,  Inc . 

DOE,  Inc.,  Exide  Electronics  Group,  Inc.,  Exkje  Electronics  Group,  Inc . 

Iowa  Health  System,  Allen  Health  Systems,  Inc.,  Allen  Health  Systems,  Inc . . 

Heartland  Wireless  Communications,  Inc.,  Wireless  One,  Inc.,  Wireless  One,  Inc . 

Sequa  Corporation,  Vestar/Hampshire  Investment  Limited  Partnership,  HampsNre  Chemical  Corp  . 

The  Morgan  Stanley  Leveraged  Equity  Fund  II,  L.P.,  Coho  Energy,  Inc.,  Coho  Energy,  Inc . 

Sierra  Health  Services,  Inc.,  Cll  Finarvcial,  Inc.,  Cll  Financial,  Inc . 

Thermo  Electron  Corporation,  Bird  Medical  Technologies,  Inc.,  Bird  Medical  Techrx)logies,  Inc  . 

Jupiter  Partners  L.P.,  American  Marketing  Industries  Holdings  Inc.,  American  Marketing  Industries  Holdings, 

Inc . 

Mail-Well  Holdings,  Inc.,  Graphic  Arts  Center,  Inc.,  Graphic  Arts  Center,  Inc . 

First  USA,  Inc.,  James  L  Waters,  DMGT  Corp . . 

WMX  TechrK)logies,  Inc.,  Wellman,  Inc.,  New  England  CR  Inc . 

Sentrachem  Limited,  Vestar/Hampshire  Investment  Limited  Partnership,  Vestar/Hampshire  Holdings  Corp . 

Occidental  Petroleum  Corporation,  General  Electric  Company,  General  Electric  Capital  Corporation  . 


.  Date  termi¬ 
nated 
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Name  of  acquiring  person,  name  of  acquired.person,  name  of  acquired  entity 


PMN  No. 


Date  termi¬ 
nated 


PMC  Corporation,  Francois  Carrette,  FR  Mfg.  Corporation  and  Ramacher  Manufacturing,  Inc . 

Methodist  Health  Systems,  Inc.,  LeBonheur  Health  Systems,  Inc.,  LeBonheur  Ambulatory  Services,  Inc . 

Carolina  Mecficorp,  Inc.,  Carolina  Physicians  Associates,  P.A.,  Carolina  Physicians  Associates,  P.A  . 

Knight-Ridder,  Inc.,  Blackwell  Limited,  Uncover  Company . . . 

Hannaford  Bros.  Co.,  FF  Holdings  Corporation,  Farm  Fresh,  Inc . 

Benson  Eyecare  Corporation,  Bolle  America,  Inc.,  Bolle  America,  Inc . . . 

Tiger  (a  limited  partnership),  Kjell  Inge  Rokke,  Norway  Seafoods  AS . . 

First  USA,  Inc.,  Thomas  J.  Litle  IV,  Utle  &  Company,  Inc . . . . . 

Tenneco  Inc.,  Royal  Dutch  Petroleum  Company,  Shell  Offshore  Inc  . 

Kaydon  Corpixation,  Mr.  and  Mrs.  Donald  Yadon,  Seabee  Corporation . . . . . . 

ALPHA  Airports  Group  Pic,  DynCorp,  DynAv  Services,  Inc . .’. . . 

HPB  Associates,  L.P.,  Addington  Resources,  Inc.,  Addington  Resources,  Inc . 

MLGA  Fund  II,  LP.,  ICM  Industries,  Inc.,  ICM  Industries,  Inc . 

Acxiom  Corporation,  Dor^ld  L  Cohn,  DataQuick  Information  Systems  . . 

Code,  Hennessy  &  Simnibns  11,  L.P.,  Avi  Ruimi,  Auto-Shade,  Inc . 

Isolyser  Company.  Inc.,  White  Knight  Healthcare,  Inc.,  White  Knight  Healthcare,  Inc . . . 

Host  Marriott  Coq^tion.  Plaza  Inter  Corp.,  Plaza  LRP  San  Antonio  Ltd . 

Agrium  Inc.,  Nu-West  IrKfustries,  Inc.,  Nu-West  Industries,  Inc  . 

Charter  Communications  Group,  Gaylord  Entertainment  Co.,  Gaylord  Entertainment  Co . 

Kelso  Investment  Associates  V,  L.P.,  CCT  Holdings  Corp.  (Joint  Venture),  CCT  Holdings  Corp.  (Joint  Venture) 

PriCellular  Corporation,  Telephone  and  Data  Systems,  Inc.  Voting  Trust,  USCOC  of  Ohio  RSA  #7,  Inc  . . 

Kelso  Partners  IV,  LP.,  Sumner  M.  Redstone,  KSLA-TV,  Shreveport,  Louisiana . 

Kelso  Investment  Associates  V,  L.P.,  Gaylord  Entertainment  Company,  Gaylord  Entertainment  Company  . 

Health  Systems  International,  Inc.,  Graduate  Health  System,  Inc.,  G.H.  Holding  Corporation  . 

Henry  Ford  Health  System,  Horizon  Health  Systems,  Horizon  Health  Systems  . 

Clas^  Communications,  Inc.,  The  Toronto-Dominion  Bank,  Mission  Cable  Company,  LP  . 

Monsanto  Company,  Dr.  h.c.  Paul  Sacher,  Syntax  (U.S.A.),  Inc . . 

Hanson  PLC,  Nielsons,  Inc.,  West  States  Constructors,  Inc  . . . . . . . . 

Zurich  Insurance  Company,  Kemper  Corporation,  Kemper  Corporation . 

Schering-Plough  Corporation,  ICN  Pharmaceuticals,  Inc.,  ICN  Pharmaceuticals,  Inc.,  Assets . 

State  Street  Boston  Corporation,  Bank  of  Boston  Corporation,  First  National  Bank  of  Boston . 

Alper  Holdings  USA,  Inc.,  ARTRA  Group  Incorporated,  Arcar  Graphics,  fnc  . 

Fenway  Partners  Capiteil  Fund,  L.P.,  U.S.  Industries,  Inc.,  Bear  Archery . . 

Kelso  Investment  Associates  V,  LP.,  Lawrence  Flinn,  Jr.,  United  Video  Cablevision,  Inc  . 

Aramark  Corporation,  Todd  Uniform,  Inc.,  Todd  Uniform,  Inc . . . . 

FS  Equity  Partners  II,  LP.,  Aramark  Collation,  WearGuard  Corporation . . . . 

Bessemer  Securities  Corporation,  Graphic  Holdings,  Inc.,  Graphic  Holdings,  Inc .  . 

Belk  Brothers  Company,  Ivey  Properties,  Inc.,  Ivey  Properties,  Inc . . . . 

Hollirrger  Inc.,  Kenneth  R.  Thomson,  Thomson  HcMngs  Inc . 

PriCellular  Corporation,  AT&T  Corporation,  Parkersburg  Cellular  Telephorre  Company,  Inc . 

Applied  Power  Inc.,  Christian  Sorensen,  Vision  Plastics  Manufacturing  Company  . 

Ap^ied  Power  Inc.,  Ole  Sorensen,  Vision  Plastics  Manufacturing  Company . 

Westcor  Realty  Limited  Partnership,  John  J.  Fedigan,  Business  Realty  of  Arizona,  Inc . . . 

Kenneth  R.  Thomson,  Peter  W.  Hegener,  Peterson’s  Guides,  Inc . 

Atlantic  Richfield  Company.  Dow  Chemical  Company,  Destec  Fuel  Resources,  Inc  . . 

Insurance  Partners,  LP.,  ZIP  Acquisition  Corp.,  ZIP  Acquisition  Corp . . 

General  Electric  Company,  Equitable  Resources,  Inc.,  Equitable  Resources  Energy  Company . 

Pfizer  IrK.,  The  Procter  &  Garnble  Company,  The  Procter  &  Gamble  Company  . 

Zurich  Insurance  Company,  ZIP  Acquisition  Corp.,  ZIP  Acquisition  Corp  . . . 

FirstCity  Finarx:ial  Corporation,  Rarxlall  R.  Geist,  Diversified  Financial  Systems,  Inc . 

cue  International  Inc.,  North  American  Outdoor  Group,  Inc.,  North  American  Outdoor  Group,  Inc  . . 

Fenway  Partners  CapiteU  Fund,  L.P..  Grand  Metropolitan  Public  Limited  Company,  The  Pillsbury  Company . 


95-2308 

95-2331 

95-2347 

95-2354 

95-2358 

95-2359 

95-2360 

95-2361 

95-2364 

95-2365 

95-2369 

95-2374 

95-2376 

95-2394 

95-2380 

95-2389 

95-2391 

95-2422 

95-2349 

95-2351 

95-2373 

95-2245 

95-2348 

95-2379 

95-2384 

95-2402 

95-2256 

95-2281 

95-2301 

95-2332 

95-2366 

95-2398 

95-2399 

95-2400 

95-2404 

95-2408 

95-2410 

95-2411 

95-2412 

95-2415 

95-2416 

95-2417 

95-2418 

95-2424 

95-2425- 

95-2431 

95-2432 

95-2433 

95-2434 

95-2440 

95-2444 

95-2445 


08/18/95 

08/18/95 

08/18/95 

08/18/95 

08/18/95 

08/18/95 

08/18/95 

08/18/95 

08/18/95 

08/18/95 

08/18/95 

08/18/95 

08/18/95 

08/18/95 

08/21/95 

08/21/95 

08/21/95 

08/21/95 

08/22/95 

08/22/95 

08/22/95 

08/23/95 

08/23/95 

08/23/95 

08/23/95 

08/23/95 

08/24/95 

08/25/95 

08/25/95 

08/25/95 

08/25/95 

08/25/95 

08/25/95 

08/25«5 

08/25/95 

08/25/95 

08/25/95 

08/25/95 

08/25/95 

08/25/95 

08/25/95 

08/25/95 

08/25/95 

08/25/95 

08/25/95 

08/25/95 

08/25/95 

08/25/95 

08/25/95 

08/25/95 

08/25/95 

08/25/95 


FOR  FURTHER  INFORMATION  CONTACT: 
Seuidra  M.  Peay  or  Renee  A.  Horton, 
Contact  Representatives,  Federal  Trade 
Commission,  Premerger  Notification 
Office,  Bureau  of  Competition,  Room 
303,  Washington,  DC  20580,  (202)  326- 
3100. 

By  Direction  of  the  Commission. 

Donald  S.  Claiic, 

Secretary. 

[FR  Doc.  95-23065  Filed  9-15-95;  8:45  am) 
BILUNQ  CODE  6780-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

Regional  Offices  and  Health  Resources 
and  Services  Administration; 

Statement  of  Organization,  Functions 
and  Delegations  of  Authority 

Part  H,  Chapter  H,  Public  Health 
Service  (PHS),  of  the  Statement  of 
Organization.  Functions  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 


Services  (DHHS),  Chapters  HB,  HD,  and 
HG  are  amended  •as  follows: 

(1)  Chapter  HB,  Health  Resources  and 

Services  Administration  (47  FR  38409- 
24,  August  31, 1982,  as  amended  most 
recently  at  60  FR  29859-62,  Jime  6, 
1995):  < 

(2)  Chapter  HD,  PHS  Regional  Offices 
(44  FR  21711,  April  11,  ^979,  as 
amended  most  recently  at  58  FR  30066, 
May  25, 1993);  and 

(3)  Chapter  HG,  Indian  Health  Service 
(52  FR  47053-67,  December  11, 1987,  as 
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amended  most  recently  at  58  FR  36693, 
July  8, 1993). 

These  changes  will  provide  the  Health 
Resources  and  Services  Administration 
(HRSA)  with  direct  responsibility  for 
their  field  programs  and  associated 
resources  by  formalizing  and  redirecting 
field  responsibiUties.  ResponsibiUty  and 
resources  in  the  Regional  Offices  for 
facilities  and  construction  engineering 
activities  related  to  the  Indian  Health 
Service  will  be  redirected  to  the  Indian 
Health  Service.  Additionally,  the 
responsibility  and  resources  in  the 
Regional  Offices  for  facilities  and 
construction  engineering  activities 
currently  supported  by  HRSA  will  be 
redirected  to  HRSA.  Although,  the 
changes  will  not  affect  Chapter  HC, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  by  way  of  this 
Federal  Register  notice  the  Division  of 
Preventive  Health  Services  in  the  PHS 
Regional  Offices  is  deleted. 

Health  Resources  and  Services 
Administration 

Under  Chapter  HB,  Health  Resources 
and  Services  Administration,  Section 
HB-10,  Organization  and  Functions, 
amend  the  functional  statements  as 
indicated  below: 

Under  the  Office  of  the  Administrator 
(HBAl),  delete  the  “and”  preceding 
item  (3),  add  an  “and”,  and  add  a  new 
item  (4)  as  follows: 

(4)  serves  as  the  HRSA  focal  point  for 
activities  pertaining  to  field 
coordination. 

Public  Health  Service  Regional  OfiSces 

Under  Chapter  HD,  Public  Health 
Service  (PHS)  Regional  Offices,  delete 
the  title  Public  Health  Service  (PHS) 
Regional  Offices  and  substitute  the 
following: 

Ofilce  of  the  Regional  Health 
Administrator  (HD) 

Under  Section  HD-00  Mission,  delete 
the  statement  in  its  entirety  and 
substitute  the  following: 

Section  HD-00  Mission.  The  Office  of 
the  Regional  Health  Administrator 
supports  the  PHS  mission  of  improving 
the  health  of  the  Nation’s  population  by 
assuring  a  coordinated  regional  effort  in 
support  of  national  health  poUcies  and 
State  and  local  needs  within  each 
region. 

Under  Section  HD-10,  Organization 
and  Functions,  delete  the  statement  in 
its  entirety  and  substitute  the  following: 


Section  HD-10  Organization.  The 
Office  of  the  Regional  Health 
Administrator  (HDl-HDX). 

Under  Section  HD-20,  Functions. 
Public  Health  Service  (PHS  Regional 
Offices  (HDl-HDX) 

(a)  Delete  the  statement  Public  Health 
Service  (PHS)  Regional  Offices  (HDl- 
HDX)  in  its  entirety  and  substitute  the 
following: 

Office  of  the  Regional  Health 
Administrator  (HDl-HDX).  The  Office 
of  the  Regional  Health  Administrator  is 
'  headed  by  the  Regional  Health 
Administrator  (RHA)  who  serves  as  the 
regioned  field  representative  of  the 
Assistant  Secretary  for  Health  (ASH) 
who:  (1)  Conducts  support  activities  as 
the  senior  public  health  official  in  the 
region,  providing  liaison  with  State, 
Territorial,  and  local  health  officials  and 
private  and  professional  organizations; 

(2)  directs  the  staff  of  the  Office  of 
Women’s  Health,  the  Office'of  Minority 
Health  and  directs  and  coordinates 
regional  implementation  of  family 
planning  programs  and  related 
activities;  (3)  provides  input  from 
regional.  State,  and  local  perspectives  to 
assist  ASH  and  PHS  agencies  in  the 
formulation,  development,  analysis,  and 
evaluation  of  PHS  field  programs  and 
initiatives;  (4)  assists  with  the 
implementation  of  PHS  programs  in  the 
regions  by  supporting  the  coordination 
of  activities,  alerting  program  officials  of 
potential  issues,  and  assessing  the 
effectiveness  of  programs  for  pvirposes 
of  identifying  opportunities  for 
improving  policies  and  service  deUvery 
systems;  (5)  serves  as  the  focal  point  for 
PHS  regional  emergency  preparedness 
activities;  (6)  acts  as  liaison  to  provide 
regional  administrative  support  services, 
to  PHS  field  components,  as 
appropriate,  and  provides  advice  and 
assistance  upon  request  to  ASH  and 
PHS  agencies  regarding  personnel  and 
other  administrative  matters  affecting 
field  staff;  (7)  works  with  the  Regional 
Directors  and  regional  representatives  of 
other  Federal  agencies;  and  (8)  at  the 
direction  of  ASH,  or  at  the  request  of  a 
PHS  Agency  Head,  operates  special 
programs  in  one  or  more  regions. 

(b)  Delete  the  following  functional 
statements  in  their  entirety: 

Office  of  Engineering  Services  (HD2E, 
HDOEandHDXE) 

Division  of  Federal  Employee 
Occupational  Health  (HDlH-X) 

Division  of  Community  Health  Services 
(HD4C) 


Division  of  Family  Health  and 
Resources  Development  (HD3R-4R) 

Division  of  Health  Services  Delivery 
(HDl  V-HD3V  and  HD5V-XV) 

Division  of  Preventive  Health  Services 
(HDIU-HDXU) 

Division  of  Health  Resources 
Development  (HDl  W-2W  and  HD5W- 
XW) 

Delegations  of  Authority 

Under  Chapter  HD,  Regional  Offices, 
Section  HD-30,  Delegations  of 
Authority. 

All  authorities  delegated  to  officials  in 
the  PHS  Regional  Offices  will  continue 
in  effect  in  them  or  their  successors 
pending  further  redelegations,  provided 
they  are  consistent  with  this 
reorgani2;aUon. 

Indian  Health  Service 

Under  Chapter  HG,  Indian  Health 
Service,  Section  HG-20  Functions, 
following  the  title  for  the  Office  of 
Enviromnental  Health  and  Engineering 
(HGA6)  at  the  end  of  item  (3)  add  a 
comma  after  Engineering  and  the 
following: 

“including  providing  total 
architectmaiVengineering/contracting 
services;” 

This  reorganization  is  effective  upon 
date  of  signature. 

Dated:  September  7. 1995. 

Philip  R.  Lee, 

Assistant  Secretary  for  Health. 

[FR  Doc.  95-23066  Filed  9-15-95;  8:45  am) 
BILUNQ  CODE  4160-17-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

[Docket  No.  FR-3917-N-21] 

Notice  of  Proposed  Information 
Collection  for  Public  Comment 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
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review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  November  17, 
1995. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  0MB 
Control  Nmnber  and  should  be  sent  to: 
Oliver  Walker,  Housing,  Department  of 
Housing  &  Urban  Development,  451 — 

7th  Street,  SW,  Room  9116,  Washington, 
DC  20410. 

FOR  FURTtCR  INFORMATION  CONTACT: 

Oliver  Walker,  Telephone  number  (202) 
708-1694  (this  is  not  a  toll-free  number) 
for  copies  of  the  proposed  forms  and 
other  available  documents. 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1955  (44  U.S.C. 

Q^ter  35,  as  amended). 

The  Notice  is  soUciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
propos^  collection  of  information  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  E^ance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
re^onses. 

'This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Section  8  Housing 
Assistance  Payment  (HAP)  Contract, 

Part  n. 

OMB  Control  Number:  2502-0409. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
Secretary  of  HUD,  according  to 
Multifamily  Housing  Property 
Disposition  (MFPD)  Reform  Act  of  1994 
(section  203(e)(1),  is  authorized  imder 
certain  circiunstances  to  enter  into 
contracts  under  Section  8  of  the  Untied 
States  Housing  Act  of  1937,  with  owners 
of  multif&mily  housing  projects.  24  CFR 
886,  Subpart  C  authorizes  the  use  of  the 
Housing  Assistance  Payment  (HAP) 
contract.  Part  n  as  the  administrative 
mechanism  to  provide  Section  8 


housing  assistance  to  purchasers  of 
HUD-owned  and  foreclosiue  sale 
multifamily  projects.  The  HAP  Contract, 
Part  n  (HUD-52522-D)  is  a  legal 
document,  which  as  the  administrative 
mechanism  to  provide  Section  8 
housing  assistance  from  the  Federal 
Government  to  the  owner,  commits  the 
owner  to  HUD  regulations  and 
procedures  governing  the  purpose  and 
use  of  Section  8  assistance  funds. 

Agency  form  numbers:  HUD-52522- 
D. 

Members  of  affected  public:  Property 
Owners  and  Property  Management 
Agents." 

An  estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  is  22,824,  the  number  of 
respondents  is  729,  frequency  of 
response  is  1,  and  the  horns  of  response 
is  2,597. 

Status  of  the  proposed  information 
collection:  Extension  with  change. 

Authorit]r.  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  September  8, 1995. 

Nicolas  P.  Retsinas, 

A/S  Secretary  for  Housing-Federal  Housing 
Commissioner. 

[FR  Doc.  95-22940  Filed  9-15-95;  8:45  am) 
BH.UNQ  CODE  4210-27-41 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  a  Draft 
Recovery  Plan  for  the  Madison  Cave 
Isopod  for  Review  and  Comment 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  aimoimces  the  availability  for 
public  review  of  a  draft  Recovery  Plan 
for  the  Madison  Cave  Isopod  (Antrolana 
lira).  The  Madison  Cave  Isopod  is  a 
subterranean  freshwater  crustacean 
endemic  to  the  Shenandoah  Valley  in 
Virginia.  The  species  was  Usted  as 
thrratened  in  November  1982  due  to  its 
extremely  limited  distribution  and 
threats  to  the  quality  of  its  deep  karst 
habitat.  The  objective  of  the  proposed 
Recovery  Plan  is  to  protect  Madison 
Cave  isopod  populations  by  conserving 
its  groimdwater  habitat,  thereby 
enabling  its  removal  from  the  Federal 
list  of  endangered  and  threatened 
wildlife  and  plants.  To  accomplish  this, 
the  draft  Plan  recommends  recovery 
activities  that  should  continue  or  be 
initiated.  If  the  Recovery  Plan  is 
successfully  implemented,  full  recovery 


may  be  achieved  by  2005.  The  Service 
solicits  review  and  comment  from  the 
public  on  this  draft  Plan. 

DATES:  Comments  on  the  draft  Recovery 
Plan  must  be  received  December  18, 

1995  to  receive  consideration  by  the 
Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  Recovery  Plan  can  obtain  a 
copy  from  the  U.S.  Fish  and  Wildlife 
Service,  Chesapeake  Bay  Field  Office, 

177  Admiral  Cochrane  Drive, 

Annapolis,  Maryland  21401,  telephone 
410/573-4537  and  fax  410/269-0832. 
Comments  should  be  sent  to  the  same 
address,  to  the  attention  of  G.  Andrew 
Moser. 

FOR  FURTHER  INFORMATION  CONTACT:  G. 
Andrew  Moser  at  410/573-4537  (see 
ADDRESSES). 

SUPPLEMENTARY  INFORMATION: 
Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service’s  endangered  species 
program.  To  help  guide  ffie  recovery  . 
effort,  the  Service  is  working  to  prepare 
Recovery  Plans  for  most  of  ffie  listed 
species  native  to  the  United  States. 
Re6overy  Plans  describe  actions 
considered  necessary  for  conservation  of 
the  species,  establish  criteria  for  the 
recovery  levels  for  downUsting  or 
delisting  them,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed. 

'The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.)  reqriires  the  development  of 
Recovery  Plans  for  listed  species  unless 
such  a  Plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
conunent  be  provided  during  Recovery 
Plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  eadi  new  or  revised 
Recovery  Plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
in^lementing  Recovery  Plans. 

The  document  submitted  for  review  is 
the  draft  Madison  Cave  Isopod 
(Antrolana  lira)  Recovery  Plan.  The 
Madison  Cave  isopod  is  a  subterranean 
crustacean  endemic  to  the  Shenandoah 
Valley  of  Virginia.  This  monotypic 
genus  is  the  only  freshwater  member  of 
the  family  Qrolanidae  found  north  of 
Texas.  Until  1990,  A.  lira  was  known 
only  from  two  sites,  Madison  Salt{)etre 
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Cave  and  a  fissure  near  the  cave;  since 
Jime  1990,  the  isopod  has  been  collected 
fi'om  five  additional  sites.  Although 
specimens  from  all  seven  sites  are 
morphologically  identical,  they 
probably  represent  more  than  one  but 
less  than  seven  genetic  populations. 
Population  size  appears  to  be  extremely 
small  at  five  of  the  species’  seven 
occurrence  sites. 

The  Madison  Cave  isopod  was  listed 
as  a  threatened  species  in  November 
1982.  Urban  and  agricultural 
development  threaten  the  quality  of  its 
groimdwater  habitat,  and  the  small 
population  size  at  most  of  its  sites 
indicates  that  this  species  is  highly 
sensitive  to  disturbance.  The  Madison 
Cave  isopod,  which  is  difficult  to  study 
and  collect,  is  known  only  fi'om  areas 
where  fissures  descend  to  the 
groundwater  table,  thus  allo^ving  access 
to  the  surface  of  underground  lakes,  or 
deep  karst  aquifers.  Little  is  known  of 
the  physical  and  chemical  conditions  of 
A.  lira  habitat.  The  temperature  of  the 
water  ranges  firom  11-14  ®C,  as  is  typical 
of  groimdwater  for  the  latitude,  and  the 
water  is  saturated  with  calcium 
carbonate,  a  condition  also  typicid  of 
groundwater  in  areas  of  limestone.  The 
level  of  the  karst  aquifers  can  fluctuate 
for  tens  of  meters  at  some  sites.  The 
extent  of  the  recheuge  zone  of  the 
aquifer  at  any  site  is  unknown. 

The  objective  of  the  draft  Recovery 
Plan  is  to  protect  populations  of 
Antrolana  lira  fi'om  potential  threats  to 
the  quality  of  its  deep  karst  aquifer 
habitat,  thereby  enabling  the  removal  of 
this  threatened  species  from  the  Federal 
list  of  endangered  and  threatened 
wildlife  and  plants.  Delisting  may  be 
considered  when:  (1)  Populations  of 
Antrolana  lira  and  groundwater  quahty 
at  Front  Royal  Caverns,  Linville  ^arry 
Cave  No.  3,  and  Madison  Saltpetre 
Cave/Steger’s  Fissure  are  shown  to  be 
stable  over  a  ten-year  monitoring  period; 
(2)  the  recharge  zone  of  thp  deep  karst 
aquifer  at  each  of  these  population  sites 
is  protected  from  all  significant 
contamination  sources;  and  (3) 
sufficient  population  sites  are  protected 
to  maintain  the  genetic  diversity  of  the 
species. 

Recovery  activities  designed  to 
achieve  these  objectives  include:  (1) 
Determining  the  number  of  genetic 
populations,  (2)  searching  for  additional 
populations,  (3)  identifying  potential 
sources  emd  entry  points  of 
contamination  of  the  deep  karst  aquifer 
habitat,  (4)  protecting  known 
populations  and  habitats  from  a 
watershed  perspective,  (5)  collecting 
baseline  ecological  data  for  management 
and  recovery,  and  (6)  implementing  a 
program  to  monitor  recovery  progress 


and  future  needs.  Contingent  on 
vigorous  implementation  of  all  recovery 
tasks,  full  recovery  is  anticipated  by  the 
year  2005. 

The  draft  Recovery  Plan  is  being 
submitted  for  technical  and  agency 
review.  After  consideration  of 
comments  received  during  the  review 
period,  the  Plan  will  be  submitted  for 
final  approval. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  Recovery  Plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
i  approval  of  the  Plan. 

Authority 

The  authority  for  this  action  is 
Section  4(f)  of  the  Endangered  Species 
Act,  16  U.S.C.  1533(f). 

Dated:  September  8, 1995. 

Ralph  C.  Pisapia, 

Acting  Regional  Director. 

(FR  Doc.  95-23083  Filed  9-15-95;  8:45  am) 
BiLUNQ  CODE  4310-66-M 


Bureau  of  Land  Management 

[AK-963-1410-00-P;  F-14893-A2] 

Alaska;  Modified  Notice  for 
Publication;  Alaska  Native  Claims 
Selection 

On  August  7, 1995,  a  notice  was 
published  stating  that  a  decision  to 
issue  conveyance  of  certain  lands  to 
Mary’s  Igloo  Native  Corporation  would 
be  forthcoming.  The  first  paragraph 
stated  that  the  lands  to  be  conveyed 
aggregated  approximately  11,529  acres 
and  proceeded  to  give  a  land 
description  of  T.  2  S.,  R.  29  W.,  and  Tps. 
3,  4,  and  5  S.,  R.  30  W.,  Kateel  River 
Meridian.  That  paragraph  is  modified  to 
read  as  follows: 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  imder  the  provisions  of  Sec. 
14(a)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971,  43 
U.S.C.  1601, 1613(a),  will  be  issued  to 
Mary’s  Igloo  Native  Corporation  for 
certeiin  lands  within  Tps.  3  and  4  S.,  R. 
30  W.,  Kateel  River  Meridian, 
aggregating  approximately  5,603  acres. 
The  lands  involved  are  in  the  vicinity  of 
Mary’s  Igloo,  Alaska. 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government,  or  regional  corporation, 
shall  have  until  October  18, 1995  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 


days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpa^.. 
E,  shall  be  deemed  to  have  waived  their 
rights. 

Except  as  modified  above,  the  Notice  of 
August  7, 1995,  remains  as  written. 

Katherine  L.  Flippen, 

Acting  Chief,  Branch  of  Southwest 
Adjudication. 

[FR  Doc.  95-23082  Filed  9-15-95;  8:45  am] 
BILUNQ  CODE  4310-JA-P 


INTERNATIONAL  TRADE 
COMMISSION 

pnvestigation  No.  731-TA-738 
(Preliminary)] 

Foam  Extruded  PVC  aid  Polystyrene 
Framing  Stock  From  the  United 
Kingdom 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  and  scheduling  of  a 
preliminary  antidiunping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigation  No.  731-TA- 
738  (Preliminary)  imder  section  733(a) 
of  the  Tariff  Act  of  1930,  as  amended  by 
section  212(b)  of  the  Uruguay  Round 
Agreements  Act  (URAA),  Public  Law 
103-465, 108  Stat.  4809  (1994)  (19 
U.S.C.  1673b(a))  to  determine  whether 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  estabUshment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  the  United  Kingdom  of 
foam  extruded  PVC  and  polystyrene 
framing  stock,  provided  for  in 
subheadings  3924.90.20  and  3926.90.98 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States,  that  is  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value.  Unless  the  Department  of 
Commerce  extends  the  time  for 
initiation  pursuant  to  section 
732(c)(1)(B),  the  Commission  must 
complete  preliminary  antidumping 
investigations  in  45  days,  or  in  this  case 
by  October  23, 1995.  The  Commission’s 
views  are  due  at  the  Department  of 
Commerce  within  5  business  days 
thereafter,  or  by  October  30, 1995. 

For  further  information  concerning 
the  conduct  of  this  investigation  and 
rules  of  general  application,  consult  the 
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Commission’s  Rules  of  Practice  and 
Procedmre,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 

EFFECTIVE  DATE:  September  8, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Baker  (202-205-3180),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  hy  contacting 
the  Commission’s  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  ^ould  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  by 
calling  the  Office  of  Investigations’ 
remote  bulletin  boetrd  system  for 
personal  computers  .at'202-205— 1895 
(N,8,1). 

SUPPLEMENTARY  INFORMATION: 
Background 

This  investigation  is  being  instituted 
in  response  to  a  petition  filed  on 
September  8, 1995,  by  Marley 
Mouldings,  Inc.,  Marion;  VA. 

Participation  in  the  Investigatimi  and 
Public  Service  List 

Persons  (other  than  petitioners) 
wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
sections  201.11 6md  207.10  of  the 
Commission’s  rules,  not  later  than  seven 
(7)  days  after  publication  of  this  notice 
in  the  Federal  Register.  The  Secretary 
will  prepare  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representative's, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission’s  rules,  the  Secretary  will 
make  BPI  gathered  in  this  preliminary 
investigation  available  to  authorized 
applicants  imder  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  not  later  than  seven 
(7)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  imder  the 
APO. 


Conference 

The  Commission’s  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  this  investigation  for 
9:30  a.m.  on  September  29, 1995,  at  the 
U.S.  Intmnational  Trade  Commission 
Building,  500  E  Street  SW.,  Washington, 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Debra  Baker 
(202-205-3180)  not  later  than 
September  26, 1995,  to  arrange  for  their 
appearance.  Parties  in  support  of  the 
imposition  of  antidrunping  duties  in 
this  investigation  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively 
allocated  one  hovur  within  which  to 
make  an  oral  presentation  at  the 
conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission’s  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  Submissions 

As  provided  in  sections  201.8  and 
207.15  of  the  Commission’s  rules,  any 
person  may  submit  to  the  Commission 
on  or  before  October  4, 1995,  a  written 
brief  containing  information  and 
arguments  pertinent  to  the  subject 
matter  of  the  investigaticm.  Parties  may 
file  written  testimony  in  connection 
with  their  presentation  at  the  conference 
no  later  than  three  (3)  days  before  the 
conference.  If  briefs  or  written 
testimony  contain  BPI,  they  must 
conform  with  the  requirements  of 
sections  201.6,  207.3,  and  207.7  of  the 
Conunission’s  rules. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigation  must 
be  served  on  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  VII,  as  amended  by  the  URAA. 
This  notice  is  published  pursuant  to  section 
207.12  of  the  Commission’s  rules. 

Issued:  September  13, 1995. 

By  order  of  the  Commission. 

Donna  R.  Koehnke, 

Secretary. 

[FR  Doc.  95-23091  Filed  9-15-95;  8:45  am] 
BILUNG  CODE  702(M)2-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-290  (Sub-No.  171 X)] 

Norfolk  Southern  Railway  Company- 
Abandonment  Exemption — Between 
Jacksonville  and  Fort  McClellan,  AL 

Norfolk  Southern  Railway  Company 
(NS)  has  filed  a  notice  of  exemption 
tmder  49  CFR  1152  Subpart  F — Exempt 
Abandonments  to  abandon  its  line  of 
railroad  between  milepost  48.0-N  at 
Jacksonville  and  milepost  55.3-N  at  Fort 
McClellan,  in  Calhotm  County,  AL,  a 
total  distance  of  7.3  miles. 

NS  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  on 
the  line  can  be  rerouted  over  other  lines; 
(3)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  ffie  line  (or  by  a  State 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or  with  jmy  U.S. 
District  Court  or  has  been  decid^  in 
favor  of  the  complainant  within  the  2- 
year  period;  and  (4)  the  requirements  at 
49  CFR  1105.7  (environmental  reports), 
49  CFR  1105.8  (historic  reports),  49 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  imder  Oregon  Short  Line  R. 

Co. — Abandonment — Goshen.  360 1.CC. 
91  (1979),  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  Vandal 
assistance  (OF A)  has  been  received,  this 
exemption  will  be  effective  on  October 
18, 1995,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues;' 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),2  and 
trail  use/rail  banking  requests  under  49 


'  A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  hy  a  party  or  by  the  Commission’s 
Section  of  Environmental  Analysis  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Service  Rail  Lines,  5 1.C.C.2d 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  the 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

*  See  Exempt,  of  Rail  Abandonment-Offers  of 
Finan.  Assist.,  4  I.C.C.2d  164  (1987). 
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CFR  1152.29  5  must  be  filed  by 
September  28, 1995.  Petitions  to  reopen 
or  requests  for  public  use  conditions 
imder  49  CFR  1152.28  must  be  filed  by 
October  10, 1995,  with:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant’s  representative:  Jeunes  R. 
Paschall,  Thiw  Commerci^  Place, 
Norfolk,  VA  23510. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

NS  has  filed  an  environmental  report 
which  addresses  the  abandonment’s 
effects,  if  any,  on  the  environmental  and 
historic  resoiux^s.  The  Section  of 
Environmental  Analysis  (SEA)  will 
issue  an  environmental  assessment  (EA) 
by  September  22, 1995.  Interested 
persons  may  obtain  a  copy  of  the  EA  by 
writing  to  SEA  (Room  3219,  Interstate 
Commerce  Commission.  Washington, 
E)C  20423)  or  by  calling  Elaine  Kaiser, 
Chief  of  SEA,  at  (202)  927-6248. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environments,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  September  11, 1995. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

(FR  Doc.  95-23105  Filed  9-15-95;  8:45  am] 
MLUNQ  CODE  7036-01-P 


MERIT  SYSTEMS  PROTECTION 
BOARD 

Opportunity  to  File  Amicus  Briefs  in 
Cases  bivolving  Possible  Furlough  of 
Administrative  Law  Judges 

AGENCY:  Merit  Systems  Protection 
Board. 

ACTION:  The  Merit  Systems  Protection 
Board  is  providing  an  opportimity  for 
interested  parties  to  submit  amicus 
briefs  in  a  number  of  pending  cases  filed 
pursuant  to  5  U.S.C.  §  7521  and  5  CFR 
1201.131. 

SUMMARY:  The  Merit  Systems  Protection 
Board  currently  has  seven  pending 
complaints  filed  by  separate  agencies 
pursuant  to  5  U.S.C.  §  7521  and  5  CFR 
1201.131.  The  basic  premise  of  each 


3  The  Commission  will  accept  a  late-51ed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 


complaint  is  that  there  is  a  possibiUty 
that  Congress  may  not  enact  an 
appropriation  or  continuing  resolution 
for  fiscal  year  1996  on  or  before  October 
1, 1995,  and  that  the  resulting  lapse  in 
funding  would  necessitate  the  fiulough 
of  all  agency  employees,  including 
administrative  law  judges.  Therefore, 
the  agencies  are  requesting  that  the 
Board  make  a  finding  that  there  is  good 
cause  for  the  imposition  of  a  furlough 
action  against  each  agency’s 
administrative  law  judges. 

The  Board  also  has  a  complaint  filed 
by  the  National  Labor  Relations  Board 
seeking  permission  to  furlough  its 
administrative  law  judges.  The  NLRB 
states  in  its  filing  that  it  anticipates  its 
fiscal  year  1996  budget  will  be 
insufficient  to  cover  its  present  rate  of 
spending,  and  that  the  finrlough  of  its 
administrative  law  judges  will  thus  be 
necessary  to  avoid  deficit  spending. 

The  Board  has  issued  orders  in  each 
of  the  eight  cases  noting  that  there  is  a 
question  whether  the  procedure 
provided  for  by  5  U.S.C.  §  7521  is 
intended  to  cover  the  situations 
described  in  the  agencies’  complaints. 
Specifically,  the  Board  has  determined 
that  there  is  a  question  whether  a 
furlough  which  seven  agencies  allege 
would  be  necessitated  by  a  lapse  in 
funding  caused  by  the  failure  of 
Congress  to  enact  an  appropriation  or 
continuing  resolution  is  the  type  of 
personnel  action  to  which  the 
protections  of  5  U.S.C.  §  7521  need  by 
applied.  In  the  case  of  the  NLRB,  the 
Board  has  determined  that  there  is  a 
question  whether  a  furlough  allegedly 
necessitated  by  a  cut  by  Congress  in  &e 
agency’s  appropriation  is  an  action  to 
which  the  protections  of  5  U.S.C.  §  7521 
may  be  applied.  In  Homer  v. 
Andrzjewski,  811  F.2d  571  (Fed.  Cir. 
1987),  which  involved  furloughs  under 
a  similar  statute,  5  U.S.C.  §  7513,  the 
court  recognized  that  not  all  furloughs 
eure  within  the  Board’s  jurisdiction.  The 
court  stated  that  where  a  furlough  action 
is  taken  “because  an  agency  has  no 
choice  *  *  *  it  can  reasonably  be  said 
that  an  agency  did  not  ‘take  em  action’ 
covered  by  Chapter  75.’’  Id.  at  576. 

In  considering  these  questions,  the 
Board  is  concerned  with  the  possibility 
that  the  provisions  of  the  Antideficiency 
Act  (31  U.S.C.  §§  1341, 1350)  may  be 
violated  by  any  action  the  Board  might 
take  in  declining  to  authorize  an  agency 
the  right  to  furlough  administrative  law 
judges  due  to  a  lapse  in  funding  caused 
by  the  failrure  to  enact  appropriation 
bills  or  a  continuiim  resolution,  or  by 
Congress’  failure  toWid  an  agency  at 
current  budget  levels.  The  Board  is 
inviting  any  interested  party  to  submit 


amicus  briefs  addressing  these 
jurisdictional  issues. 

DATES:  All  briefs  submitted  in  response 
to  this  notice  shall  be  filed  with  the 
Clerk  of  the  Board  on  or  before 
September  22, 1995. 

ADDRESSES:  All  briefs  shall  be  captioned 
“Administrative  Law  Judge  Furlough 
Appeals”  and  entitled  “Amicus  Brief.” 
Only  one  copy  of  the  brief  need  be 
submitted.  Briefs  should  be  filed  with 
the  Office  of  the  Clerk,  Merit  Systems 
Protection  Board,  1120  Vermont  Avenue 
NW.,  Washington,  DC  20419. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shannon  McCarthy,  Deputy  Clerk  of  the 
Board,  or  Matthew  Shannon,  Coimsel  to 
the  Clerk,  (202)  653-7200, 

Dated:  September  13, 1995. 

Robert  E.  Taylor, 

Qerk  of  the  Board. 

(FR  Doc.  95-23067  Filed  9-15-95;  8:45  am] 
BILUNO  CODE  7400-1~M 

NATIONAL  SCIENCE  FOUNDATION 
Notice  of  Conference 

The  National  Science  Fotmdation’s 
(NSF)  Directorate  for  Education  and 
Human  Resources  (EHR)  will  host  its 
Fourth  National  Conference,  September 
21— September  23, 1995  at  the 
Washington  Hilton  and  Towers  Hotel, 
1919  Connecticut  Avenue,  NW., 
Washington,  DC  20009.  The  hours  of  the 
Conference  are:  September  21,  from  6:00 
p.m.  until  7:30  p.m.;  September  22  from 
8:00  a.m.  imtil  5:30  p.m.  and  September 
23,  fi'om  8:30  a.m.  until  6:00  p.m. 

This  event  represents  a  continuation 
of  last  year’s  conference  which  focused 
on  major  issues  related  to  minority 
education,  along  with  an  update  on 
efforts  implemented  in  the  last  year  and 
results  to  date.  Planned  activities 
include  workshops  to  exhibit  EHR’s 
accomplishments  in  broadening 
diversity  in  science  and  technology 
fields  through  its  human  resource 
development  programs,  as  well  as 
discussions  by  national  leaders  of 
strategies  to  disseminate  successful 
efforts  nationwide.  There  also  will  be 
presentations  of  research  by  NSF- 
supported  students,  emd  presentations 
by  the  NSF  research  directorates. 

The  conference  will  not  operate  as  an 
advisory  committee.  It  will  be  open  to 
the  public.  Participants  will  include 
persons  representing  the  heads  of 
national  associations,  education, 
science,  mathematics  and  engineering 
practitioners,  and  Federal  and  state 
government  officials. 

For  additional  information,  contact 
Dr.  Elmima  C.  Johnson,  Staff  Associate, 
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Office  of  the  Assistant  Director  for 
Education  &  Human  Resources,  Room 
805, 4201  Wilson  Boulevard,  Arlington, 
VA  22230,  (703)  306-1605;  6841. 

Dated:  September  5, 1995. 

Luther  S.  Williams, 

Assistant  Director,  Education  and  Human 
Resources. 

[FR  Doc.  95-23079  Filed  9-15-95;  8:45  am) 
BILLMG  CODE  786S<01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Tennessee  Valley  Authority 

pocket  No.  50-328] 

Sequoyah  Nuclear  Plant  Unit  2;  Notice 
of  Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  the  Tennessee 
Valley  Authority  (the  licensee)  to 
withdraw  its  Jvily  19, 1995,  application 
for  proposed  amendment  to  Facility 
Operating  License  No.  79  for  the 
S^uoyah  Nuclear  Plant  Unit  2,  located 
in  Soddy  Daisy,  Tennessee. 

The  proposed  amendment  would 
have  revis^  the  technical  specification 
surveillance  requirements  and  bases  to 
incorporate  alternate  steam  generator 
tube  plugging  criteria  at  tube  support 
plate  intersections.  The  approadi  was 
similar  to  gmdance  given  in  Generic 
Letter  95-05,  “Voltage-Based  Repair 
Criteria  for  Westinghouse  Steam 
Generator  Tubes  Affected  by  Outside 
Diameter  Stress  Corrosion  Cracking.” 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  August  1, 1995 
(60  FR  39189).  However,  by  letter  dated 


September  7, 1995,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dat^  July  19, 1995,  and  the 
licensee’s  letter  dated  September  7, 

1995,  which  withdrew  the  application 
for  license  amendment. 

The  above  docmnents  are  available  for 
public  inspection  at  the  Commission’s 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
dociunent  room  located  at  the 
Chattanooga-Hamilton  County  Library, 
1001  Broad  Street,  Chattanooga, 
Tennessee. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  September  1995. 

For  the  Nuclear  Regulatory  Commission. 
David  E.  LaBarge,  Sr. 

Project  Manager,  Project  Directorate  US, 
Division  of  Reactor  Projects — I/R,  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc.  95-23057  Filed  9-15-95;  8:45  am] 
BILUNG  CODE  7490-01-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Notice  of  Request  for  Expedited 
Review  of  a  Revised  Information 
Collection;  Rl  30-2  and  Rl  30-44 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44,  U.S.  Code,  chapter  35),  this  notice 
annotmces  that  the  Office  of  Personnel 
Management  has  submitted  to  the  Office 
of  Management  and  Budget  a  request  for 
expedited  approval  of  an  information 
collection.  The  form  Rl  30-2, 
Annuitant’s  Report  of  Income,  is  used 


by  disability  einnuitants  under  age  60  to 
report  their  earnings  annually  to  the 
Office  of  Personnel  Management.  Form 
Rl  30—44,  Report  of  Income  is  Not 
Usable,  is  used  to  follow-up  with  the 
annuitant  when  the  information  from 
the  Rl  30-2  is  not  usable. 

It  is  estimated  that  there  will  be 
21,000  respondents  to  the  Rl  30-2,  and 
260  respondents  to  the  Rl  30-44.  It  takes 
approximately  35  minutes  to  complete 
the  Rl  30-2,  and  approximately  5 
minutes  to  complete  the  Rl  30-44.  The 
combined  annual  burden  is  12,272 
hours. 

Copies  of  these  two  forms  are 
appended  to  this  notice. 

OATES:  Comments  on  this  proposal 
should  be  received  within  7  calendar 
days  from  the  date  of  this  publication. 
OMB  has  been  requested  to  act  within 
10  calendar  days. 

ADDRESSES:  Send  or  deliver  conunents 
to — 

Lorraine  E.  Dettman,  Chief,  Retirement 
and  Insurance  Service,  Operations 
Support  Division,  U.S,  Office  of 
Personnel  Management,  1900  E  Street 
NW.,  Room  3349,  Washington,  DC 
20415 

and 

Joseph  Lackey,  OPM  Desk  Officer, 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building  NW.,  Room  10235, 
Washington,  DC  20503. 

FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION— CONTACT: 

Mary  Beth  Smith-Toomey,  Management 
Services  Division,  (202)  606-0623. 

U.S.  Office  of  Personnel  Management. 
Lorraine  A.  Green, 

Deputy  Director. 

BILLING  CODE  632S-01-M 
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Annuitant's  Report  of 
Earned  Income  for  1995 

If  the  address  shown  below  is  not 
correct,  please  complete  and  return 
the  enclosed  address  change  card. 


Form  Approvod: 

_ OMB  No.  3206-0034 

United  States  Office  of  Personnel  Management 
Retirement  Progrants,  P.O.  Box  579,  Washirniton,  DC  20044-0579 
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For  Agency  Use  Only 
C  31  C  311  C  3HI  C  31V 


Please  complete  and  return  this  form  ONL  Y  if: 

1.  You  had  earned  income  for  the  calendar  year  1995;  or 

2.  You  are  a  Federal  Employees  Retirement  System  retiree  receiving 
an  award  of  monthly  Social  Security  disability  benefits;  or 

3.  You  have  been  reemploybd  in  the  Federal  service  after  you 
separated  for  disability  retirement. 


Dear  Annuitant: 


This  form.  Annuitant's  Report  of  Earned  Income,  is  mailed  each  year  to  Civil  Servica  Retirament  System  and  Federal  Employees' 
Retirement  System  annuitants  who  are  receiving  disability  retirement  benefits  and  who  were  under  age  60  during  the  prior 
year.  0PM  is  required  by  title  5,  U.S.  Code,  sections  8337  (d)  and  8455(a)(2),  as  stated  in  title  5,  Code  of  Federal  Regu¬ 
lations,  sections  831.502(e)(1)  and  844.402(d),  to  obtain  information  about  your  income  from  wages  or  self-employment. 

This  is  needed  because  your  annuity  must  be  terminated  effective  June  30  of  the  year  following  the  one  in  w)>ich  your 
income  exceeds  80  percent  of  the  current  rate  of  pay  of  the  position  you  occupied  immediately  before  retirement.  If  you  are 
age  60  this  current  year,  tMs  will  be  the  last  time  we  will  send  you  this  income  reporting  form. 

If  we  determine  that  you  are  restored  to  earning  capacity,  we  will  send  you  information  about  yois'  armuity  terminating  on 
June  30;  we  will  also  notify  you  whether  you  are  eligible  for  an  immediate,  non-disability  retirement  or  a  deferred  retirement 
beginnir^g  at  age  62. 

This  year  we  will  not  be  sending  follow-up  notices. 


Privacy  Act  and  Public  Burden  Statement 

Information  you  furnish  will  be  used  to  determine  your  eligibility  to  continue  receiving  annuity  benefits.  Information 
may  be  shared,  arx)  is  subject  to  verification,  via  paper,  electronic  media,  or  through  use  of  computer  matching 
programs,  with  natior^al,  state,  local,  or  other  agencies  in  order  to  determine  and  issue  benefits  under  their  programs, 
to  obtain  information  necessary  for  continuation  of  benefits  under  this  program,  or  to  report  income  for  tax  purposes. 

It  may  also  be  shared  and  verified,  as  noted  above,  with  law  enforcement  agencies  when  they  are  investigating 
a  violation  or  potential  violation  of  the  civil  or  criminal  law. 

Solicitation  of  this  information  is  authorized  by  5  U.S.C.  8347(a)  and  5  U.S.C.  8461(g).  Provision  of  this  information  is 
voluntary;  however,  failure  to  supply  all  of  the  information  requested  IF  YOU  HAD  EARNED  INCOME  may  result  in  suspen¬ 
sion  of  your  annuity  benefit. 

We  think  this  form  takes  an  average  35  minutes  per  response  to  complete,  irxiluding  the  time  for  reviewing  instructions, 
getting  the  needed  data,  and  reviewing  tfie  completed  form.  Send  comments  regarding  our  estimata  or  any  other  aspect 
of  this  form,  including  suggestions  for  reducing  conapletion  time,  to  the  0PM  Reports  and  Forms  Marwgemsnt  Officer, 
OMB  Clearance  Number  3206-0034,  Office  of  Personnel  Management,  Washington,  DC  2041 5. 


Enclosure:  Rl  30-2A 


Prtviou*  adKions  not  usable 


Rl  30-2 

Revised  January  1996 


Witness'  signature 
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Annuitant's  Report  of  Earned  Income  for  1 995 

ff  it  is  necessary  to  reply,  please  complete  all  the  questions  and  use  a  pencil  to  darken  the  circles. 
Please  be  sure  to  read  the  enclosed  information  and  instruction  sheet,  Rl  30-2A. 


3.  FEDERAL  EMPLOYEES  RETIREMENT  SYSTEM  RETIREES  ONLY 
(Your  claim  number  begins  with  CSA  6) 


1 .  If  you  had  EARNED  INCOME  FOR  1 995.  please  fill  in 
the  boxes  below  and  return  this  form. 

The  enclosed  instructions  (Rl  30-2A)  specifically 
state  what  to  include  as  income  and  what  not  to 
include  as  income. 

Enter  the  highest  amount  shown  on  your  W-2's. 
Also  include  self-employment  and  deferred  income, 
if  applicable. 

Fill  in  all  6  boxes  using  as  many  beginning  zeros  as 
you  need.  Do  NOT  show  the  cents. 

Use  a  number  2  PENCIL  to  darken  the  correspond- 
irtg  circle  below  each  number. 

Dollars  Cents 


If  you  are  receiving  an  award  of  monthly  Social  Security 
disability  benefits,  answer  the  2  questions  below  and  re¬ 
turn  this  form. 

3A.  Show  the  total  dollar  amount  below.  Fill  in  all  6  boxes, 
using  as  many  beginning  zeros  as  you  need.  Do  NOT 
show  the  cents. 

Cents  \ 

0  0 

0  0  0  0  0  0 


1 

1 

1 

1 

1 

1 

2 

2 

2 

2 

2 

2 

3 

3 

3 

3 

3 

3 

4 

4 

4 

4 
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4 
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6 

6 

6 

7 

7 

7 

7 

7 

7 

8 

8 

8 

8 

8 

8 

9 

9 

^  9 

9 

9 

9 

the  effective  date  of  your  SSA  disability  benefit. 
Month  Year 

II 

JAN 

0 

0 

FEB 

1 

1' 

MAR 

2 

2 

APR 

3 

3 

MAY 

4 

4 

JUN 

5 

5 

JUL 

6 

6 

AUG 

7 

7 

SEP 

8 

8 

OCT 

9 

9 

NOV 

DEC 

2.  If  you  have  been  reemployed  in  the  Federal  service 
after  you  separated  for  disability  retirement,  please  fill 
in  the  boxes  below  and  return  this  form. 


Dates  of  reemployment 
From  .To 


Appointment  type 


Grade  and  step 


Agency  name  and  address 


Your  earnings  for  1995  will  be  verified  through  a  computer  match  with  the  Social  Security  Administration's 
Warning  Files.  Any  intentionally  false  statement,  willful  concealment  of  material  fact,  or  use  of  a  writing  or 

document  knowing  the  same  to  contain  a  false,  fictitious,  or  fraudulent  statement  or  entry,  is  a  violation  of 
the  law  punishable  by  a  fine  of  not  more  than  $10,000  or  imprisonment  of  not  more, than  5  years  or  both.*^ 


4.  You  must  sign  here  in  all  cases. 


If  signature  is  by  mark  "X”,  a  witness  must  also  sign,  date, 
and  enter  his  or  her  address  below. 


5.  Date 


6.Please  provide  your  daytime 
telephorte  number,  including 
the  area  code. 


Witness'  address 


Date 


I  I  I  I  I  I  I 
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UNITED  STATES 

OFFICE  OF  PERSONNEL  MANAGEMENT 

RETIREMENT  PROGRAMS 
P.O.  BOX  579 

WASHINGTON.  DC  20044-0579 

Information  and  Instructions  for  Completing  the  Annuitant's  Report  of  Earned  Income 

Please  complete  and  return  this  form  only  if:  ^ 

1 .  You  had  earned  income  for  the  calendar  year  1 995;  (W 

2.  You  are  a  Federal  Employees  Retirement  System  retire  receiving  an  award  of  monthly  Social  Security  disability  benefits;  or 

3.  You  iiava  been  xeemploy^  iolhe  Fedetalsetvice  after-ypu  aepacated  for  . disability  retirement'  .v. 

What  To  Report  As  Earned  Income  •  All  irxxxne  from  wages  and  self-employment  plus  deferred  income  you  actually  earned 

between  January  1  and  December  31  of  the  past  year,  as  explained  below. 

•  Income  from  wages  is  any  gross  pay,  salary,  bonus,  or  award  you  received  for  wording  for  someone  else  (including  overtime, 
vacation  pay,  etc.)  before  any  withholdings  or  deductions. 

•  If  your  W-2  shows  different  amounts  for  "Wages,  tips,  other  compensation*  and  'Social  Security  wages,*  enter  the  higher 
amount  on  the  Report  of  Earned  Income.  If  you  have  more  than  one  W-2,  add  the  amounts  shown  and  report  the  total. 

•  Deferred  income  for  "restored  to  earning  capacity*  determination  is  any  income,  cash  or  property,  where  you  have  the 
option  of  receiving  or  deferring  receipt  until  sometime  in  the  future.  In  short,  if  you  voluntarily  defer  a  portion  of  your  earnings, 
that  income  is  still  considered  for  earning  capacity  purposes.  Even  if  deferred  income  is  not  subject  to  income  tax  until  a 
future  year,  it  is  stilt  counted  as  earning  capacity  in  the  year  in  which  it  is  earned. 

•  Irtcome  from  self-employment  is  any  net  profit  you  made  from  working  or  managing  your  own  business,  whether  at  home  or 
elsewhere.  Net  profit  is  the  amount  remaining  after  deduction  for  business  expenses  arxl  before. deduction  of  eny  personal 
expenses  or  exemptions  as  allowed  by  the  Internal  Revenue  Senrice.  A  net  loss  from  self-employment  in  one  business  may 
not  offset  1)  income  from  wages  and  2)  income  from  another  self-employment  endeavor,  unless  the  two  businesses  are 
interrelated  components  of  a  single  enterprise. 

•  Income  resulting  from  personal  services  such  as  rents,  royalties,  etc. 

•  Interest  or  dividends  resulting  from  your  own  trade  or  business. 

•  Do  not  deduct  busir>ess  expenses  from  wages  or  commission  you  receive  for  working  for  someone  etee. 

•  If  you  are  reemployed  in  the  Federal  service,  you  must  report  the  gross  amount  of  your  salary.  Your  agency  should  be 
deducting  the  gross  amount  of  your  annuity  from  your  salary. 

If  all  or  a  portion  of  your  income  was  derived  from  a  partnership,  corporation,  or  sole  proprietorship,  please  complete  form 
Rl  30-2  and  enclose  a  deteuled  explanationyinduding  the  following  Hems:  income  you  received  directly  from  ¥mges,  tinge 
benefits,  mid  employee  expenses;  gross  revenue  and  pre-tax  profit  of  the  enterprise;  number  of  workers  employed  (If  a 
partnerdiip,  give  the  number  of  partners);  your  role  or  position  and  hours  worked;  the  principle  product  produced  or 
service  supplied;  and  your  total  cash  investment  end  percentage  of  ownership  in  the  enterprise  fndude  your  individual 
shme  plus  shares  held  by  immediate  famSy  members).  Report  sepmatety  irxxxne  received  from  kidependent  businesses 
and  salary  received  from  working  for  someone  else.  Please  write  your  CSA  dmm  number  on  your  explanation. 

What  Not  To  Report  As  Earned  Income  -  Any  income  from  the  following  sources: 

•  Pensions  or  annuities  •  Money  which  you  earned 

•  Gifts  before  retirement 

•  Social  Security  proceeds  -  •  Inheritarjces 

•  Insurance  proceeds  •  Capital  gains 

•  Urwnployment  compensation  •  Norvemployment  prizes  or 

awards 


PLEASE  CAREFULLY  REVIEW  THE  EXAMPLE  ON  THE  REVERSE  SIDE 


•  Fellowships  or  scholarships 

•  Business  losses 

•  Alimony/cNId  support 


Rt  30-24 
Rawisad  Jmuify  1006 
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Instructiont  for  Completing  the  Enclosed  Form 
'  IT  IS  IMPORTANT  THAT  YOU  FOLLOW  ALL  OF  THE  INSTRUCTIONS  BELOW. 

1 .  The  enclosed  form  has  been  designed  to  allow  your  answers  to  be  read  using  optical  scanning  equipment.  Therefore,  use  only  a 
pencil  to  darken  the  circles.  If  you  make  a  mistake,  erase  it  completely  and  darken  the  correct  circles.  Do  not  use  a  felt  tip 
pen  or  other  pen  to  complete  this  form. 

2.  Complete  the  Annuitant's  Report  of  Earned  Income  for  1995  as  illustrated  in  the  example  below: 


3.  If  the  Annuitant's  Report  of  Earned  Income  for  1995  is  stapled  or  damaged,  delays  in  processing  may  occur.Please  do  not 
send  a  photocopy  or  duplicate  this  form.  If  you  send  a  photocopy  or  damage  this  form,  it  will  delay  processing  your 
response.  If  you  need  another  form,  please'write  to  the  address  shown  in  item  4  or  call  (202)606-0249  or  (202)  606-0238. 


4.  Rease  be  sure  to  sign  the  enclosed  Annuitant's  Report  of  Earned  Income  for  1995  and  mail  it  in  the  enclosed  envelope  to: 
U.S.  Office  of  Personnel  Management  " 

P.O.  Box  579 

Washington,  DC  20044-0579 


If  you  need  acsistance: 

If,  after  carefully  reading  the  instructions,  you  need  assistance  to  complete  the  form,  you  may  contact  us  weekdays  from 
8:00  a.m.  to  5:00  p.m.  Eastern  Time  on  (202)  606-0249  or  (202)  606-0238. 


Ravers*  of  Rl  30-2A 
Revised  January  1096 
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United  States 

Office  of  Personnel  Management 
Office  of  Retirement  Programs 
Post  Office  Box  579 
Washington.  DC  20044 


Fom  Appiowul: 
OMB  No.  3206.0034 


AnnuU€uit's  Report  of  Income  •  Followup 


Claim  number 


Disability  Earnings  Survey  document  number 


We  have  received  the  "Annuitant's  Report  of  Income"  form  which  you  xx>mpleted  and  returned  to  this  office.  However,  due 
to  the  poor  condition  in  which  it  reached  us  or  because  it  contained  conflicting  or  apparently  erroneous  information,  we  were 
unable  to  process  the  form.  For  this  reason,  we  are  asking  you  again  to  supply  the  amount  of  your  earnings  from  wages  and 
self-employment  by  completing  the  items  below: 


1.  My  income  for  calendar  year 


was  $ 


.00 


Do  NOT  laclade  yonr  uanlty  from 
OPM  in  the  anoBBt  yon  report  here. 


2.  Please  sign  your  name  (do  not  print)  and  give  the  date  of  signature  below. 


Signature 


Date 


Return  this  letter  in  the  envelope  provided  to: 


Office  of  Personnel  Management 
P.O.  Box  579 
Washington,  DC  20044 


Your  annuity  payments  may  be  suspended  if  this  letter  is  not  received  at  OPM  by 
Thank  you  for  your  cooperation. 


Retirement  Surveys  Branch 


Public  Burden  Statement 


We  think  this  form  takes  an  average  5  minutes  per  response  to  complete,  including  the  time  for  reviewing  instructions, 
getting  the  needed  data,  and  reviewing  the  completed  form.  Send  comments  regarding  our  estimate  or  any  other  aspect  of 
this  form,  including  suggestions  for  reducing  con^tletion  time,  to  the  Office  of  Personnel  Management,  Reports  and  Forms 
Management  Officer,  (3206-0034),  Washington,  DC  2041S. 


Previous  edition  is  nsaUc. 


RI  30-44 
Revised  January  1995 
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[FR  Doc.  95-23086  Filed  9-15-95;  8:45  am] 
BHJJNG  CODE  632S-01-C 


Notice  of  Request  for  Clearance  of 
Commercial  Garnishment  Application 
Form 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Puh. 
L.  104-13,  May  22, 1995),  this  notice 
announces  that  the  Office  of  Personnel 
Management  intends  to  submit  to  the 
Office  of  Management  and  Budget  a 
request  for  clearance  of  an  information 
collection,  voluntary  commercial 


garnishment  application  form.  The 
application  is  intended  to  be  completed 
by  creditors  and  will  facilitate  the 
processing  by  Federal  agencies  of 
commercial  garnishment  orders  by 
providing  information  about  the  order 
in  a  uniform  manner  that  would 
otherwise  not  be  possible  as  a  result  of 
the  wide  variety  of  conunercial 
garnishment  orders  issued  by  various 
State  and  local  jurisdictions. 

OPM  anticipates  that  approximately 
100  forms  will  be  completed  annually 
for  OPM  employees,  each  requiring  an 
estimated  ten  minutes  to  complete,  for 
a  toted  public  burden  of  approximately 
17  hours.  OPM  anticipates,  however, 
that  many  other  Federal  agencies  will 
also  be  suggesting  that  creditors 
complete  the  form. 


A  copy  of  the  proposed  form  is 
appended  to  this  notice. 

DATES:  Comments  on  this  proposed  form 
should  be  received  within  60  calendar 
days  from  the  date  of  this  publication. 

ADDRESSES:  Send  or  deliver  comments 
to;  Lorraine  Lewis,  General  Counsel, 
U.S.  Office  of  Personnel  Meinagement, . 
1900  E  Street  NW.,  Washington,  DC 
20415. 

FOR  FURTHER  INFORMATION  CONTACT: 

Murray  M.  Meeker,  Attorney,  Office  of 
the  General  Coimsel,  (202)  606-1980. 
U.S.  Office  of  Personnel  Management. 
Lorraine  A.  Green, 

Deputy  Director. 

BILUNQ  CODE  632S-01-M 
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1  APPLICATION  FOR  FEDERAL  EMPLOYEE 

1  COMMERCIAL  GARNISHMENT 

Approved  by  0MB 
3206-XXXX 
Approval  Expires 
OOlOOlOO 

Date  Received  1 

In  Office  Of  | 

Designated  Agent  | 

1  INSTRUCTIONS:  3.  Employing  agencies  will  gerwrally  begin  to  disburse  amounts  withheld  y 

1  1 .  Federal  law.  5  U.S.C.  S  5520a,  provides  for  the  commercial  from  employee-obligor's  pay  within  30  days  of  receipt  by  the  g 

1  garnishment  of  the  pay  of  Federal  employees.  Designated  Agem.  1 

1  2.  Each  garnishment  o^er  or  similar  legal  process  in  the  nature  of  4.  Employing  agencies  will  not  nnodifY  compenaation  schedules  or  pay 

1  garnishment  must  be  delivered  to  the  agertcy's  Designated  Agem.  disbursemem  cycles  in  responding  to  legal  procesa.  I 

1  (See  5  CFR  Part  582  Appendix  A  arxi  5  CFR  Part  581  Appendix  A  5.  31  CFR  Part  210  governs  furxls  remitted  by  Electronic  Funds  Trarrsfer. 

n  for  the  lists  of  Designated  Agents  to  receive  legal  process.)  6.  See  reverse  side  for  Public  8urden  Statemem. 

Title  and  Address  of  Employing  Agency's  Designated  Agent  Note:  Service  of  legal  process  may  be  accomplished  by 

certified  or  registered  mail,  return  receipt  requested,  or  by 
personal  service  only  upon  the  agent  to  receive  process  as 

1  .  ■  explained  in  5  CFR  582.201 ,  or  if  no  agent  has  been 

1  .  :  designated,  then  upon  the  head  of  the  employee-obligor's 

1  employing  agency. 

1  A.  EMPLOYEE  IDENTIFICATION  •  5  U.S.C^.  1  S&26a  requires  sufficient  information  to  enable  the  employing  agency  to  identify  the 

H  employee-obligor.  Please  provide  as  much  of  the  information  in  items  1  through  5  as  possible. 

11  1 .  Full  Name  of  Employee-Obligor 

2.  Date  of  Birth 

3.  Employee/Sociai  Security  Number 

1  4.  Employing  Agency,  Comportent,  and  Employee's  Official 

1  Duty  Station/Worksite  Address  and  ZIP  Code 

5.  Home  Address  or  Current  Mailing  Address  and  ZIP  Code 

rrr _ 

1  B.  CASE  INFORMATION 

8.  Judgment 
Amount 

$ 

9.  Legal  process  expiration  date  (if  time 
limited) 

7.  Case  Number  as  Assigned  by  Court  in  Garnishment  Order 

1  10.  Are  the  provisions  of  the  Consumer  Credit  Protection  Act,  15  U.S.C.  i  1673,  applicable?  i  ]  Yes  (  ]  No 

n  If  not.  are  lower  limitations  aoDlicable?  (  1  Yes  (  ]  No  If  Yes.  give  citation  and  attach  coov: 

111.  Does  the  law  of  the  jurisdiction  where  this  legal  process 

1  is  issued  have  a  "one  order  at  a  time"  rule  that  precludes 

1  employers  from  garnishing  more  than  one  order  at  a  time? 

1  I  )  Yes  {  1  No 

12.  Does  the  law  of  the  jurisdiction  where  this  legal  process  is  | 
issued  provide  for  the  garnishment  of  interest  amounts  that  are 
not  reflected  on  the  order  or  in  item  number  B? 

(  '  J  Yes  (  1  No 

1  C.  APPLICANT  IDENTIFICATION 

1 4.  Address  of  Authorized  Payee,  including  ZIP  Code 

1  1 3.  Full  Name  of  Person  Authorized  to  Receive  Payment,  as  it 

1  appears  on  Court  Order 

15.  Daytime  Telephone  -  Area  Code  and  Number 

1 6.  Signature  of  Applicant  and  Date  Sigrwd  | 

D.  ELECTRONIC  FUNDS  TRANSFER 

1 7.  Name  and  Add 

ress  of  Payee's  Financial  Institution 

If  you  wish  to  request  that  the  funds  be  remitted  by  electronic 
furKis  transfer  rather  than  by  paper  check,  please  complete 
items  17  through  21. 

1 8.  Depositor  (Payee)  Account  No.  and  Title 

Type  of  Account:  I  ]  Checking  [  ]  Savings 

19.  9-Digit  Routing  Transit  No.  of  Payee's  Firwincial  Institution 
(Verify  with  Financial  Institution) 

20.  Name  and  Title  of  Payee's  Representative 

21.  Signature  of  Payee's  Representative  and  Date  Signed 

U.  S.  Office  of  Personnel  Management  Optional  Form  xxx  (Septeniber  1 995) 
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Paperwork  Reduction  Act  Statement  on 
Public  Burden 

This  request  for  information  is  in 
accordance  with  the  clearance 
requirements  of  44  U.S.C.  3507.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  15 
minutes  per  response,  including  time 
for  reviewing  instructions,  gathering  the 
necessary  data,  and  completing  the 
form.  Send  comments  regarding  this 
biuden  estimate  or  any  other  aspect  of 
this  information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  U.S.  Office  of  Personnel 
Management,  Reports  and  Forms 
Management  Officer,  Washington,  DC 
20415. 

(FR  Doc.  95-23087  Filed  9-15-95;  8:45  am] 

WiJNQ  CODE  a32S-01-M 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Request  for  Approval  Under  the 
Paperwork  Reduction  Act  of  a  Revision 
of  a  Currently  Approved  Collection  of 
Information 

agency:  Pension  Benefit  Guaranty 
Corporation. 

ACnCM:  Notice  of  request  for  OMB 
approval  of  revision. 

SUMMARY:  This  notice  advises  the  public 
that  the  Pension  Benefit  Guaranty 
Corporation  has  requested  approval  by 
the  Office  of  Management  and  Budget 
for  a  revision  of  the  collection  of 
information  in  the  PBGC’s  premimn 
forms  (currently  approved  under  OMB 
control  number  1212-0009).  The 
premium  forms  are  being  modified  to 
require  a  certification  by  the  plem 
adnunistrator  relating  to  the  participant 
notice  required  under  the  PBGC’s 
recently-published  regulation  on 
Disclosure  to  Participants. 

DATES:  The  PBGC  is  requesting  that 
OMB  complete  action  on  the  PBGC’s 
request  for  extension  of  approval  by 
September  29, 1995.  Comments  must  be 
received  by  that  date. 

ADDRESSES:  All  written  comments 
should  be  addressed  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  Pension 
Benefit  Guaranty  Corporation, 
Washington,  DC  20503,  with  a  copy  to 
the  Office  of  the  General  Coimsel,  Suite 
340,  Pension  Benefit  Guaranty 
Corporation,  1200  K  Street,  N.W., 
Washington,  DC  20005-4026.  The  - 
request  for  extension  will  be  available 
for  public  iospection  at  the  PBGC 
Communications  and  Public  Affairs 


Department,  Suite  240, 1200  K  Street, 
N.W.,  Washington,  DC  20005-4026, 
between  9:00  a.m.  and  4:00  p.m.  on 
business  days. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  or  Deborah  C.  Minphy, 
Attorney,  Office  of  the  General  Counsel, 
Suite  340,  Pension  Benefit  Guaranty 
Corporation,  1200  K  Street,  N.W., 
Washington,  DC  20005-4026,  202-326- 
4024  (202-326-4179  for  TTY  and  TDD). 
SUPPLEMENTARY  INFORMATION:  Section 
4011  of  the  Employee  Retirement 
Income  Security  Act  of  1974  reqiiires 
plan  administrators  of  certain 
underfunded  single-employer  pension 
plans  to  provide  an  annual  notice  to 
plan  participants  and  beneficiaries  of 
the  plans’  funding  status  and  the  limits 
on  the  Pension  Benefit  Guaranty 
Corporation’s  guarantee  of  plan  benefits. 
The  PBGC’s  regulation  on  Disclosure  to 
Participants  (60  FR  34412  (Jime  30, 

1995),  to  be  codified  as  29  CFR  Part 
2627)  implements  section  4011.  Under 
section  4011  and  Part  2627,  a  plan  that 
must  pay  a  variable-rate  premium  under 
ERISA  section  4006  and  Part  2610  must 
furnish  the  participant  notice  unless  the 
plan  is  otherwise  exempt  under  Part 
2627. 

The  participant  notice  requirement 
only  applies  (subject  to  certain 
exemptions)  to  plans  that  must  pay  a 
variable  rate  premium.  In  order  to 
monitor  compliance  with  Part  2627,  the 
^BGC  has  added  a  participant  notice 
certification  to  Schedule  A  to  PBGC 
Form  1.  Schedule  A  is  promulgated  by 
the  PBGC  under  ERISA  sections  4006 
and  4007  ahd  the  PBGC’s  regulation  on 
Payment  of  Premiums  (29  CFR  Part 
2610),  and  is  used  to  report  information 
to  the  PBGC  about  the  variable  rate 
premium.  Office  of  Management  and 
Budget  approval  (1212-0009)  of 
Schedule  A  expires  February  28, 1998. 

At  the  same  time,  the  PBGC  is 
removing  firom  the  1996  Schedule  A  the 
special  certification  language  in  existing 
items  10(a),  (b)  and  (c).  The  general 
certification  in  item  10,  preceding  item 
10(a),  is  broad  enough  to  include  the 
three  existing  specid  certifications. 

The  PBGC  has  redrafted  item  10  on 
the  1996  Schedule  A,  including  the  new 
participant  notice  certification,  to  read 
as  follows: 

10.  Certification  of  Plan  Administrator 

All  single-employer  plan 
administi^ors  must  sign  and  complete 
this  line.  (See  instructions,  page  23.) 

I  certify,  imder  penalties  of  prejury 
(18  U.S.C.  1001),  ffiat  I  have  extunined 
the  completed  PBGC  Form  1  (including 
Schedule  A  and  attachments)  and,  to  the 


best  of  my  knowledge  and  belief,  the 
Form  1  (including  Sdiedule  A  and 
attachments)  and  this  certificate  are  in 
conformance  with  the  premium 
regulation  and  instructions,  complete, 
and  accurate,  and  any  information  I 
made  available  to  the  enrolled  actuary  is 
true,  correct,  and  complete. 

I  further  certify,  vmder  penalties  of 
perjury  (18  U.S.C.  1001),  that,  for  the 
plan  year  preceding  the  premium 
payment  year,  a  Participant  Notice  as 
provided  for  in  ERISA  section  4011  (29 
U.S.C.  1311)  and  the  PBGC’s  regulation 
on  Disclosiue  to  Participants  (29  CFR 
Part  2627): 

(a)  [  ]  Was  not  required  to  be 
issued;  or 

(b)  [  ]  Was  issued  as  reqviired. 

(c)  [  1  Explanation  attached. 

Note.  Check  box  (a),  (b),  or  (c).  If  you  check 
box  (c),  attach  an  explanation  and  check  the 
box  in  item  19  on  Form  1.  Check  box  (a)  if 
no  variable  rate  premium  was  required  for 
the  plan  year  preceding  the  premium 
payment  year  or  the.  plan  was  otherwise 
exempt  (see  instructions). 

The  draft  instructions  for  the 
redrafted  item  10  are  as  follows: 

8.  Certification  of  Pltm  Administrator 

'The  plan  administrator  of  a  single¬ 
employer  plan  must  sign  and  date  the 
certification  in  item  10  of  Schedule  A. 
We  may  return  any  filing  that  does  not 
have  yovir  original  signature  in  item  10. 
The  certification  has  two  parts:  a  general 
certification  about  the  correctness  of 
yom  premium  filing,  and  a  new 
certification  regarding  compliance  with 
the  participant  notice  requirements  in 
ERISA  section  4011  (29  U.S.C.  1311) 
and  the  PBGC’s  regulation  on  Disclosure 
to  Participemts  (29  CFR  Part  2627). 

For  each  plan  year  in  which  a  variable 
rate  premium  is  payable  for  a  plan,  the 
plan  administrator  must  issue  a  notice 
to  participants  about  the  plan’s  funding 
status  and  the  limits  on  the  PBGC’s 
guarantee,  imless  the  plan  is  exempt 
from  the  notice  requirement  under  the 
Disclosure  to  Participants  regulation. 
The  participant  notice  is  due  no  later 
than  two  months  after  the  Form  5500 
due  date  (or  extended  due  date)  for  the 
prior  plan  year. 

The  new  certification  relates  to  the 
participant  notice  requirement  for  the 
plan  year  preceding  the  premium 
payment  year.  You  must  check  box  (a), 
(b),  or  (c).  If  you  check  box  (c)  (e.g., 
because  a  required  participant  notice 
was  not  issued  or  was  issued  late),  you 
must  attach  an  explanation  and  check 
the  box  in  item  19  of  Form  1. 

Note:  If  your  plan  had  no  variable  rate 
premium  for  the  plan  year  preceding  the 
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premium  payment  year,  the  participant 
notice  requirement  did  not  apply  for  that 
year  and  you  can  check  box  (a).  Other 
exemptions  are  described  in  the  Disclosure  to 
Participants  regulation.  Note  in  particular 
that  the  regulation  contains  exemptions  for 
certain  new  and  newly-covered  plans  and, 
for  the  1995  plan  year,  for  certain  small  plans 
(generally  under  100  participants). 

The  PBGC  is  requesting  OMB  to 
approve  this  revision  of  Schedule  A  and 
related  instructions  without  any  change 
in  the  expiration  date  of  OMB’s  current 
approval.  Other  changes  to  the  premium 
forms  for  1996  (e.g.,  allowing  plans  to 
claim  overpayment  credits  on  Form  1- 
ES)  will  be  minor  and  non-substantive. 

The  participant  notice  certification 
will  require  simply  that  a  box  be 
checked  to  indicate  whether,  for  the 
prior  year,  the  plan  was  exempt  from,  or 
complied  with,  the  participant  notice 
requirement.  The  burden  of  redrafted 
item  10  as  it  will  appear  on  the  1996 
Schedule  A,  including  the  new 
certification,  will  therefore  be  no  greater 
than  the  burden  of  existing  item  10  as 
it  appears  on  the  1995  Schedule  A. 

Ihe  PBGC  estimates  that  it  receives  a 
total  of  about  66,300  premiiun  filings 
annuedly  from  a  total  of  56,000  single¬ 
employer  and  2,OO0  multiemployer 
plans  (some  of  which  make  an  estimated 
filing  in  addition  to  the  final  filing),  an 
average  of  about  1.14  filings  per  plan. 
The  PBGC  also  estimates  &at  the  total 
burden  of  the  collection  of  information, 
including  the  new  participant  notice 
certification,  is  about  80,670  hours,  or 
an  average  of  about  1.22  hours  per 
filing.  (The  estimated  biurden  includes 
recordkeeping  under  29  CFR  §  2610.11.) 

Issued  at  Washington,  D.C.,  this  14th  day 
of  September  1995. 

Martin  Slate, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  95-23195  Filed  9-15-95;  8:45  am) 
BILUNQ  CODE  7708-01-M 


POSTAL  RATE  COMMISSION 

[Docket  No.  A95-19;  Order  No.  1076] 

Notice  and  Order  Accepting  Appeal 
and  Establishing  Procedurai  Scheduie 
Under  39  U.S.C.  404(b)(5) 

Issued  September  12, 1995. 

Before  Commissioners:  Edward  J.  Gleiman, 
Chairman;  W.H.  "Trey”  LeBlanc  lU,  Vice- 
Chairman;  George  W.  Haley;  H.  Edward 
Quick,  Jr.;  Wayne  A.  Schley. 

In  the  Matter  of:  Eckhart  Mines,  Maryland 
21528:  (Walter  Rankin,  Petitioner). 

Docket  Number:  A95-19 
Name  of  Afiected  Post  Office:  Eckhart 
Mines,  Maryland  21528 


Name(s)  of  Petitioner(s):  Walter  Rankin 
Type  of  Determination:  Closing 
Date  of  Filing  of  Appeal  Papers: 

September  5, 1995 

Categories  of  Issues  Apparently  Raised: 

1.  Effect  on  postal  services  [39  U.S.C. 
404(b)(2)(C)]. 

2.  Effect  on  the  community  [39  U.S.C. 
404(b)(2)(A)]. 

After  the  Postal  Service  files  the 
administrative  record  and  the 
Commission  reviews  it,  the  Commission 
may  find  that  there  are  more  legal  issues 
than  those  set  forth  above.  Or,  &e 
Commission  may  find  that  the  Postal 
Service’s  determination  dispos^  of  one 
or  more  of  those  issues. 

The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
decision  vsrithin  120  days  from  the  date 
this  appeal  was  filed  (39  U.S.C.  §  404 
(b)(5)).  In  the  interest  of  expedition,  in 
light  of  the  120-day  decision  schedule, 
the  Commission  may  request  the  Postal 
Service  to  submit  memoranda  of  law  on 
any  appropriate  issue.  If  requested,  such 
memoranda  will  be  due  20  days  brom 
the  issuance  of  the  request  and  the 
Postal  Service  shall  serve  a  copy  of  its 
memoranda  on  the  petitioners.  The 
Postal  Servifce  may  incorporate  by 
reference  in  its  briefs  or  motions,  any 
arguments  presented  in  memoranda  it 
previously  filed  in  this  docket.  If 
necessary,  the  Commission  also  may  ask 
petitioners  or  the  Postal  Service  for 
more  information. 

The  Commission  Orders 

(a)  The  Postal  Service  shall  file  the 
record  in  this  appead  by  September  20, 
1995. 

(b)  The  Secretary  of  the  Postal  Rate 
Commission  shall  publish  this  Notice 
and  Order  and  Procedural  Schedule  in 
the  Federal  Register. 

By  the  Commission. 

Margaret  P.  Crenshaw, 

Secretary. 

Appendix 
September  5, 1995 

Filing  of  Appeal  letter 
September  12, 1995 

Commission  Notice  and  Order  of  Filing  of 
Appeal  * 

September  29, 1995 

Last  day  of  filing  of  petitions  to  intervene 
[see  39  C.F.R.  3001.111(b)l 
October  10, 1995 

Petitioner’s  Participant  Statement  or  Initial 
Brief  [see  39  C.F.R.  3001.115  (a)  and  (b)] 
October  30, 1995 

Postal  Service’s  Answering  Brief  [see  39 
C.F.R.  3001.115(c)l 
November  14, 1995 

Petitioner’s  Reply  Brief  should  Petitioner 
choose  to  file  one  [see  39  C.F.R. 
3001.115(d)] 

November  21, 1995 


Deadline  for  motions  by  any  party 
requesting  oral  argiunent.  The 
Commission  will  schedule  oral  argument 
only  when  it  is  a  necessary  addition  to 
the  written  filings  [see  39  CF.R. 
3001.116] 

January  3, 1996 

Expiration  of  the  Commission’s  120-day 
decisional  schedule  [see  39  U.S.C 
404(b)(5)] 

[FR  Doc.  95-23014  Filed  9-15-95;  8:45  am] 
BILUNG  CODE  7710-fW-P 


[Docket  No.  A95-20;  Order  No.  1077] 

Notice  and  Order  Accepting  Appeal 
and  Establishing  Procedural  ^hedule 
Under  39  U.S.C.  §  404(b)(5) 

Issued  September  12, 1995. 

Before  Commissioners:  Edward  J.  Gleiman, 
Chairman;  W.H.  "Trey”  LeBlanc  IB,  Vice- 
Chairman;  George  W.  Haley;  H.  Edward 
Quick.  Jr.;  Wayne  A.  Schley. 

In  the  Matter  of:  Taintor,  Iowa  50253 
(Cornelia  Lambert,  et  aL,  Petitioners). 

Docket  Number:  A95-20 

Name  of  Afiected  Post  Office:  Tpintor, 

Iowa  50253  * 

Name(s)  of  Petitioner(s):  Cornelia 

Lambert,  et  al. 

Type  of  Determination:  Closing 
Date  of  Filing  of  Appeal  Papers: 

September  5, 1995 

Categories  of  issues  apparently  raised: 

1.  Effect  on  postal  services  [39  U.S.C. 

404(b)(2)(C)]. 

2.  Effect  on  the  community  [39  U.S.C. 

404(b)(2)(A)]. 

After  tbe  Postal  Service  files  the 
administrative  record  and  the 
Commission  reviews  it,  the  Commission 
may  find  that  there  are  more  legal  issues 
than  those  set  forth  above.  Or,  the 
Commission  may  find  that  the  Postal 
Service’s  determination  disposes  of  one 
or  more  of  those  issues. 

The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
decision  within  120  days  from  the  date 
this  appeal  was  filed  (39  U.S.C. 
404(b)(5)).  In  the  interest  of  expedition, 
in  light  of  the  120-day  decision 
schedule,  the  Commission  may  request 
the  Postal  Service  to  submit  memoranda 
of  law  on  any  appropriate  issue.  If 
requested,  such  memoranda  will  be  due 
20  days  from  the  issuance  of  the  request 
and  the  Postal  Service  shall  serve  a  copy 
of  its  memoranda  on  the  petitioners. 

The  Postal  Service  may  incorporate  by 
reference  in  its  briefs  or  motions,  any 
arguments  presented  in  memoranda  it 
previously  filed  in  this  docket.  If 
necessary,  the  Commission  also  may  ask 
petitioners  or  the  Postal  Service  for 
more  information. 
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The  Commission  Orders 

(a)  The  Postal  Service  shall  file  the 
record  in  this  appeal  hy  September  20, 
1995. 

(b)  The  Secretary  of  the  Postal  Rate 
Commission  shall  publish  this  Notice 
and  Order  and  Procedural  Schedule  in 
the  Federal  Register. 

By  the  Commission. 

Margaret  P.  Crenshaw, 

Secretary. 

Appendix 

September  5, 1995 
Filing  of  Appeal  letter 
September  12, 1995 

Commission  Notice  and  Order  of  Piling  of 
Appeal 

September  29, 1995 

Last  day  of  filing  of  petitions  to  intervene 
Isee  39  C.F.R.  3001.111(b)l 
October  10, 1995 

Petitioners’  Participant  Statement  or  Initial 
Brief  [see  39  C.F.R.  3001.115(a)  and  (b)l 
October  30, 1995 

Postal  Service’s  Answering  Brief  [see  39 
C.F.R.  3001.115(c)] 

November  14, 1995 

Petitioners’  Reply  Brief  should  Petitioner 
choose  to  file  one  (see  39  C.F.R. 
3001.115(d)l 
November  21, 1995 
Deadline  for  motions  by  any  party 
requesting  oral  argument.  The 
Commission  will  schedule  oral  argument 
only  when  it  is  a  necessary  addition  to 
the  written  filings  [see  39  C.F.R. 
3001.116] 

January  3, 1996 

Expiration  of  the  Commission’s  120-day 
decisional  schedule  [see  39  U.S.C. 
404(b)(5)] 

(FR  Doc.  95-23015  Filed  9-15-95;  8:45  am] 
BILLING  CODE  7710-FW-P-M 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-36212;  File  No.  SR-Amex- 
95-36] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange,  Inc., 
Relating  to  the  Disclaimer  Provisions 
of  Amex  Rule  902C 

September  11, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),^  and  Rule  19b-4  thereunder, 2 
notice  is  hereby  given  that  on  August 
25, 1995,  the  Aunerican  Stock  Exchange, 
Inc.  (“Amex”  or  “Exchange”)  filed  with 
the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 

» 15  U.S.C.  78s(b)(l). 

*  17  CFR  240.19b-4. 


Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 

The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule,  change  from  interested 
persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Amex  Rule  902C  to  include  Interactive 
Enterprises  L.L.C.,  publisher  emd  owner 
of  Inter@ctive  Week,  a  bi-weekly 
magazine  in  the  disclaimer  provisions  of 
that  Rule.  The  text  of  the  proposed  rule 
change  is  aveiilable  at  the  Office  of  the 
Secretary,  the  Exchemge,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  Section  (A),  (B),  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  conjunction  with  the  Exchange’s 
proposal  to  trade  options  on  the 
Inter@ctive  Week  Internet  Index 
(?‘Index”),  the  Exchange  proposes  to 
amend  Rule  902C  to  provide  a 
disclaimer  for  Inter@ctive  Enterprises 
L.L.C.,  publisher  and  owner  of 
Interactive  Week,  4  bi-weekly  magazine. 
The  Exchange’s  proposal  to  fist  and 
trade  options  on  the  Index  was  filed 
pursuant  to  Section  19(b)(3)(A)  of  the 
Securities  Exchange  Act  of  1934  on 
August  23, 1995.2  The  disclaimer, 
identical  in  content  to  disclaimers 
currently  in  place  for  Standard  &  Poors 
Corporation  and  Morgan  Stanley  &  Co. 
Incorporated,^  states  that  Interactive 
Enterprise4..L.C.  does  not  guarantee  the 
accuracy  or  completeness  of  the  Index, 
makes  no  express  or  implied  warranties 
with  respect  to  the  Index  and  shall  have 
no  liability  for  any  damages,  claims, 
losses  or  expenses  caused  by  errors  in 
the  Index  calculation. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 

3  See  Securities  Exchange  Act  Release  No.  36163 
(August  29, 1995). 

*  See  Amex  Rule  902C(c). 

3  See  Amex  Rule  902C(d). 


Section  6(b)  of  the  Act  in  general  and 
furthers  the  objectives  of  Section  6(b)(5) 
in  particular  in  that  it  is  designed  to 
prevent  firaudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  change,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III. -Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  tliis  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Conunission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the  » 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street  NW., 
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Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  SR-Amex-95-36  and 
should  be  submitted  by  October  10, 

1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.® 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  95-23018  Filed  9-15-95;  8:45  am] 
BILUNQ  COOe  8010-01-M 

[Release  No.  34-36219;  File  No.  SR-DTC- 
95-09] 

Self>Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Fiiing  of  a  Proposed  Rule  Change 
Seeking  to  Estabiish  a  Legai  Guidance 
System 

September  12, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),'  notice  is  hereby  given  that  on 
April  27, 1995,  The  Depository  Trust 
Company  (“DTC”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  (File  No.  SR-DTC-95-09)  as 
described  in  Items  I,  II,  and  III  below, 
which  items  have  been  prep£ured 
primarily  by  DTC.  On  July  25, 1995, 

DTC  filed  an  amendment  to  the 
proposed  rule  change.^  On  August  22, 
1995,  DTC  filed  a  second  amendment  to 
the  proposed  rule  change.^  The 
Commission  is  pubhshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  horn  interested  persons. 

I.  Self'Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

DTC  is  filing  the  proposed  rule 
change  to  establish  a  service  whereby 
DTC  participants  and  nonparticipants 
[e.g.,  transfer  agents)  can  obtain 
information  and  docmnentation 

*  17  CFR  200.30-3(a)(12). 

>  15  U.S.C.  78s(b)(l)  (1988). 

2  DTC  amended  its  proposal  to  allow 
organizations  that  are  not  DTC  participants,  such  as 
transfer  agents,  to  subscribe  to  the  Legal  Guidance 
System.  Letter  from  Piku  K.  Thakkar,  Assistant 
Counsel,  DTC,  to  Mark  Steffensen,  Esq.,  Division  of 
Market  Regulation  ("Division”),  Commission  (July 
21, 1995). 

3  As  proposed  in  the  original  filing,  once  a  user 
logged  onto  the  Legal  Guidance  System  a  disclaimer 
of  liability  message  appeared  on  the  terminal 
screen.  DTC  has  amended  its  propKjsal  to  eliminate 
this  message  from  the  Legal  Guidance  System 
terminal  screen.  Instead,  the  disclaimer  will  appear 
in  a  user  guide.  Letter  from  Piku  K.  Thakkar, 
Assistant  Counsel.  DTC,  to  Peter  Geraghty,  Division, 
Commission  (August  17, 1995). 


necessary  to  effect  a  legal  transfer  of  a 
deposit. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 

DTC  include  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.® 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  establish  an  inquiry-only. 
Legal  Guidance  System  (“LGS”),  which 
is  a  menu-driven,  user-firiendly  system 
designed  to  provide  DTC  participants 
and  nonparticipants  (e.g.,  transfer 
agents)®  with  i^ormation  regarding  the 
documents  necessary  to  effect  a  leged 
deposit.®  Lgs  will  be  accessible  by  DTC 
participants  and  nonparticipants 
throu^  DTC’s  Participant  Terminal 
System  (“PTS”).  LGS  contains  industry 
requirements,  individual  state  and 
province  requirements,  and  transfer 
agent  requirements  for  processing  legal 
deposits.  DTC  will  post  a  disclaimer  in 
the  LGS  user  guide  notifying  users  that 
DTC  shfdl  not  be  liable  to  the  user  for 
any  liability  for  damages  resulting  firom 
mistakes  or  omissions  in  LGS.^ 

The  LGS  menu  approach  will  guide 
users  through  a  step-by-step  process  to 
ascertain  the  relevant  requirements  for 
transferring  legal  deposits.  LGS  also  will 
have  a  “fast  forward”  navigation  option 

*  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  DTC. 

^  Presently,  DTC  envisions  that  LGS  will  be 
utilized  only  by  nonparticipant  transfer  agents. 
However,  the  availability  of  LGS  will  not  be  limited 
to  nonparticipants  who  are  transfer  agents. 
Telephone  conversation  between  Piku  K.  Thakkar, 
Assistant  Counsel,  DTC,  and  Mark  Steffensen, 
Attorney,  Division,  Commission  (September  11, 
1995). 

*  A  “legal  deposit”  consists  of  a  registered 
security  and  any  legal  documentation  requited  to 
effect  the  legal  transfer  and  registration  of  the 
security  from  the  registered  holder’s  name  into 
DTC's  nominee  name. 

^  Speciflcally,  the  disclaimer  will  state  that  “DTC 
does  not  represent  the  accuracy,  adequacy,  or 
frtness  for  a  particular  purpose  of  the  following 
information,  which  is  provided  as  is.  DTC  shall  not 
be  liable  fon  1)  any  loss  resulting  directly  or 
indirectly  from  mistakes,  omissions,  interruptions, 
delays,  errors,  or  defects  arising  from  or  related  to 
this  service;  and  2)  any  special,  consequential, 
exemplary,  incidental,  or  punitive  damages.” 


that  will  allow  an  experienced  user  to 
quickly  access  the  requisite  information. 
Users  also  will  be  able  to  request 
through  LGS  that  certain  transfer 
documents  be  sent  to  their  offices  via 
facsimile  transmission.  In  the  near 
future,  DTC  plans  to  interface  LGS  with 
its  Pending  Legal  Deposit  System  to 
track  and  monitor  document  expiration. 
The  fee  charged  to  DTC  participants  and 
nonparticipants  for  the  LGS  service  will 
be  DTC’s  standard  fee  for  PTS  inquires. 

DTC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17  A  of  the  Act* 
and  the  rules  and  regulations 
thereunder  because  the  rule  proposal 
will  facilitate  the  prompt  emd  accxurate 
clearance  and  settlement  of  securities 
transactions. 

(B)  Self-Regulatory  Organization’s 

.  Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
bur^n  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  from  DTC 
participants  or  others  have  not  been 
solicited  or  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
pubhcation  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  DTC  consents,  the 
Commission  will: 

(a)  by  order  approve  such  proposed 
rule  change  or 

(b)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Conunission,  450  Fifth  Street,  NW,, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 

■15  U.S.G  78q-l  (1988). 
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change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  witUeld  fi:om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  PubUc  Reference 
Room,  450  Fifth  Street,  NW., 
Washington,  EXD  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  cop3dng  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  the  file  number  SR-DTC-95-09 
and  should  be  submitted  by  October  10, 
1995. 

For  the  Ckimmission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.® 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc.  95-23089  Filed  9-15-95;  8:45  am] 
BILLING  CODE  8010-01-M 


[Release  Na  34-06211;  File  No.  SR-NASD- 
95-16] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
N^onal  Association  of  Securities 
Dealers,  Inc.  Relating  to  a  Customer 
Complaint  Reporting  Rule 

September  8, 1995. 

On  July  6, 1995,  the  National 
Association  of  Securities  Dealers,  Inc. 
(“NASD”  or  “Association”)  filed  with 
the  Securities  and  Exchange 
Commission  (“SEC”  or  “Commission”) 
a  proposed  rule  change  ^  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Act”)  ^  and  Rule 
19b-4  thereimder.3  The  rule  change 
amends  the  NASD  Rules  of  Feiir  Practice 
to  require  NASD  members  to  report  to 
the  NASD  the  occurrence  of  certain 
specified  events  and  quarterly  siunmary 
statistics  concerning  customer 
complaints. 

Notice  of  the  proposed  rule  change, 
together  with  its  terms  of  substance,  was 
provided  by  issuance  of  a  Commission 
release  ■*  and  by  publication  in  the 
Federal  Register.^  No  comments  were 
received  in  response  to  the  notice.  This 

•17  C3Tt  200.30-3(a)(12)  (1994). 

>  The  proposed  rule  change  was  initially 
submitted  on  May  1, 1995,  but  was  amended  twice 
prior  to  publication  in  the  Federal  Register;  once 
on  May  25, 1995,  and  again  on  July  6, 1995. 

2 15  U.S.C.  78s(b)(l) 

*  17  CFR  240.19b-4. 

*  Securities  Exchange  Act  Release  No.  35956  (July 
11, 1995). 

>60  FR  36838  (July  18, 1995). 


order  approves  the  proposed  rule 
change. 

On  May  19, 1994,  the  Commission’s 
Large  Firm  Project  Report  was 
published,  detailing  the  findings  of  a 
review  it  undertook,  in  conjunction 
with  the  New  York  Stock  Exchange 
(“NYSE”)  and  the  NASD,  regarding  the 
hiring,  retention  and  supervisory 
practices  of  nine  of  the  largest  broker- 
dealers  in  the  United  States.  This  review 
was  commenced  because  of  increased 
concerns  on  the  part  of  the  Commission 
and  others  over  the  frequency  and 
severity  of  sales  practice  abuses. 

In  the  Report,  Commission  staff 
stressed  the  need  for  self-regulatory 
organizations  (“SROs”)  to  develop 
better  means  of  identifying  sales 
practice  problems  at  an  earlier  stage. 
Commission  staff  noted,  in  connection 
with  its  review,  that  the  NYSE  Rule  351 
database  was  extremely  useful  and  was 
a  significant  help  to  the  staff  in 
conducting  its  review.  In  general,  NYSE 
Rule  351  is  a  broad  reporting  rule  that 
requires  members  to  report  to  the  NYSE 
certain  specified  information  that  may 
reflect  a  violation  of,  among  other 
things,  the  federal  seciuities  laws  or  the 
rules  of  the  NYSE.  In  addition,  NYSE 
Rule  351  requires  members  to  report,  on 
a  periodic  basis,  statistical  information 
regarding  customer  complaints.  In  the 
Report,  Commission  staff  recommended 
that  the  NASD  adopt  a  rule  based  on 
NYSE  Rule  351  and  require  its  members 
to  report  customer  complaint 
information  on  a  quarterly  basis  as  an 
additional  tool  to  aid  in  the 
identification  of  problem  brokers. 

In  its  rule  filing,  the  NASD  expressed 
concern  that  critical  material 
information  identified  in  the  proposed 
rule,  such  as  reports  on  statutory 
disqualifications,  internal  disciplinary 
actions,  and  quarterly  statistical  data 
regarding  customer  complaints  received 
by  a  member  is  not  currently  required 
by  Form  U-4  or  other  forms  to  be 
reported  to  the  NASD.  The  NASD 
believes,  therefore,  that  the  affirmative 
obligation  of  members  to  provide  the 
NASD  with  notice  of  certain  events 
concerning  member  firms  or  their 
associated  persons  will  significantly 
enhance  the  NASD’s  ability  to  quickly 
identify  and  take  appropriate  action 
against  problem  representatives. 

The  proposed  rule  change  is  similar  to 
NYSE  Rule  351.  The  Rule  will  require 
a  member  to  file  a  report  with  the  NASD 
when  any  of  10  different  specified 
events  occur.  These  events  range  from 
situations  where  a  court,  government 
agency,  or  SRO  has  determined  that 
there  has  been  a  violation  of  the 
securities  laws,  to  circumstances  where 
a  firm  has  received  a  written  customer 


complaint  alleging  theft  or 
misappropriation  of  funds  or  securities, 
or  forgery.  The  rule  also  will  require  a 
person  associated  with  a  member  to 
promptly  report  the  existence  of  any  of  * 
the  ten  events  to  the  member.  Moreover, 
the  rule  will  require  a  member  to  report 
to  the  NASD  statistical  and  summary 
information  regarding  written  customer 
complaints  received  by  the  member  or 
relating  to  the  firm  or  any  of  its 
associated  persons.  The  reporting 
requirements  of  the  proposed  rule  will 
not  apply  to  members  that  are  subject  to 
similar  reporting  requirements  of 
another  SRO.  For  example,  NASD 
members  that  are  also  members  of  the 
NYSE  will  not  be  subject  to  the  NASD’s 
rule. 

The  Commission  has  determined  to 
approve  the  NASD’s  proposal.  The 
Commission  finds  that  the  rule  change 
is  consistent  with  the  requirements  of 
the  Act  and  the  rules  and  regulations 
thereimder  applicable  to  the  NASD, 
including  the  requirements  of  Sections 
15A(b)  (6)  and  (7)  of  the  Act.®  Section 
15A(b)(6)  requires.  In  part,  that  the  rules 
of  a  national  securities  association  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices;  to 
promote  just  and  equitable  principles  of 
trade;  and  to  protect  investors  and  the 
public  interest.  Section  15A(b)(7) 
requires  that  the  rules  of  a  national 
securities  association  provide  that  its 
members  and  persons  associated  with 
its  members  shall  be  appropriately 
disciplined  for  violation  of  any 
provision  of  the  Act,  the  rules  or 
regulations  thereimder,  or  the  rules  of 
the  association.  The  Commission 
believes  that  the  proposed  rule  will 
provide  important  regulatory 
information  that  will  assist  in  the 
detection  and  investigation  of  sales 
practice  violations.  This,  in  turn,  should 
assist  the  NASD  in  carrying  out  its 
disciplinary  responsibilities  as  well  as 
assist  it  in  protecting  investors  and  the 
public  from  fraudulent  and 
manipulative  acts  and  practices.  As 
noted  above,  the  Commission  itself 
found  such  information  extremely 
useful  in  its  review  of  sales  practice 
abuses. 

It  is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  SR-NASD-95-16 
be,  and  hereby  is,  approved. 

For  the  (Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.® 

« 15  U.S.C.  78o-3(b)  (6)  &  (7). 

^  15  U.S.C.  78s(b)(2). 

» 17  CFR  200.30-3(a)(12). 
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Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  95-23017  Filed  9-15-95;  8:45  am] 
BILUNQ  CODE  8010-01-M 


[Rel.  No.  IC-21347;  812-9560] 

London  Pacific  Life  &  Annuity 
Company,  et  ai.;  Notice  of  Appiication 

September  12, 1995. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  “Act”). 

APPLICANTS:  London  Pacific  Life  & 
Annuity  Company  (the  “Company”), 
London  Pacific  Financial  and  Insurance 
Services  (the  “Distributor”),  and  LPLA 
Separate  Accoimt  One  (the  “Separate 
Account”);  on  behalf  of  themselves  and 
other  separate  accounts  that  the 
Company  or  the  Distributor  may 
establish  to  support  individual  variable 
deferred  annuity  contracts  issued  by  the 
Company  (“Future  Accounts”  and, 
together  with  the  Separate  Account,  the 
“Accounts”). 

RELEVANT  ACT  SECTIONS:  Order  requested 
imder  section  6(c)  of  the  Act  that  would 
exempt  applicants  from  sections 
26(a)(2)(C)  and  27(c)(2)  of  the  Act. 
SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  them  to 
deduct  a  mortality  and  expense  risk 
charge  and  a  distribution  charge  from 
the  assets  of  the  Accounts,  in 
connection  with  individual  variable 
deferred  annuity  contracts. 

FILING  DATES:  The  application  was  filed 
on  March  30, 1995,  and  amended  on 
August  23, 1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
heeuing  by  writing  to  ^e  SEC’s 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  Ae  SEC  by  5:30  p.m.  on 
October  10, 1995,  and  should  be 
accompanied  by  proof  of  service  on 
apphcants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC’s 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street  N.W.,  Washington,  D.C.  20549. 
Applicants:  3109  Poplarwood  Comrt, 
Raleigh,  North  Carolina  27604. 


FOR  FURTHER  INFORMATION  CONTACT: 

Sarah  A.  Buescher,  Staff  Attorney,  at 
(202)  942-0573,  or  C.  David  Messman, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  siunmary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicants’  Representations 

1.  The  Company  is  a  stock  life 
insurance  company  organized  in  North 
Carolina  and  is  authorized  to  sell  life 
insurance  and  annuities  in  forty  states 
and  the  District  of  Columbia. 

2.  The  Separate  Accoimt  is  a 
segregated  asset  account  established  by 
the  Company  to  fund  certain  individual 
variable  deferred  aimuity  contracts  to  be 
issued  by  the  Company  (the 
“Contracts”).  In  the  future,  the 
Company  may  issue  other  variable 
annuity  contracts  that  are  materially 
similar  to  the  Contracts  (“Futiure 
Contracts”). 

3.  The  Separate  Account  is  registered 
as  a  imit  investment  trust  imder  the  Act. 
The  Separate  Account  is  divided  into 
subaccounts.  Each  subaccoimt  will 
invest  in  the  shares  of  a  portfolio  of  LPT 
Variable  Insurance  Series  Trust  (the 
“Trust”).  The  Trust  is  registered  as  an 
open-end  management  investment 
company  under  the  Act.  In  the  future, 
the  Company  may  create  additional 
subaccounts. 

4.  The  Distributor  will  serve  as  the 
distributor  of  the  Contracts.  The 
Distributor  is  registered  under  the 
Securities  Exchange  Act  of  1934  as  a 
broker-dealer  and  is  a  member  of  the 
National  Association  of  Security 
Dealers,  Inc. 

5.  The  Contracts  would  be  available 
for  individuals  in  retirement  plans  that 
may  or  may  not  qualify  for  federal 
income  tax  advantages.  The  Contracts 
require  a  minimum  initial  contribution 
of  $10,000,  except  for  Individual 
Retirement  Annuities,  which  require  a 
$1,000  minimum  initial  contribution. 
The  minimum  subsequent  contribution 
is  $1,000,  or  $100  if  the  owner  elects  the 
periodic  investment  plan  option. 
Contract  owners  may  allocate 
contributions  to  one  or  more 
subaccounts  of  the  Separate  Accoimt 
and  to  the  fixed  account. 

6.  The  Contracts  provide  for  different 
guaranteed  death  benefits,  depending  on 
the  age  of  the  Contract  owner  and  the 
maturity  date.  If  the  Contract  owner  or 
the  oldest  joint  owner  dies  before  age  75 
and  during  the  accumulation  period,  the 
death  benefit  is  equal  to  the  greater  of 


the  following:  (a)  the  “Adjusted 
Contribution,”  which  is  the  initial 
contribution  increased  for  subsequent 
contributions  and  reduced  for  . 
subsequent  partial  withdrawals  in  the 
same  proportion  that  the  Contract  value 
was  reduced  on  the  date  of  the 
withdrawal;  (b)  the  Contract  value 
determined  as  of  the  end  of  the 
valuation  period  during  which  the 
Company  receives  both  due  proof  of 
death  and  an  election  of  the  payment 
method;  or  (c)  the  Contract  value  on  the 
most  recent  seven  year  Contract 
anniversary  ot  the  Adjusted 
Contributions  as  of  the  most  recent 
seven  year  Contract  anniversary, 
whichever  is  greater.  This  amount  is 
increased  for  subsequent  contributions 
and  reduced  for  subsequent  partial 
withdrawals  in  the  same  proportion  that 
the  Contract  value  was  reduced  on  the 
date  of  the  withdrawal.  If  the  owner  or 
oldest  joint  owner  dies  on  or  after  age 
75,  but  before  age  85  and  during  the 
accumulation  period,  the  death  benefit 
will  follow  the  same  formula  as  above 
and  will  be  subject  to  any  applicable 
Contingent  Deferred  Sales  Charge 
(“CDSC”)  determined  at  the  time  the 
death  benefit  is  paid.  If  the  Contract 
owner  or  oldest  joint  owner  dies  on  or 
after  age  85  and  during  the 
accumulation  period,  the  death  benefit 
will  be  the  Contract  value  determined  as 
of  the  end  of  the  valuation  period 
during  which  the  Company  receives  due 
proof  of  death  and  an  election  for  the 
payment  method,  less  any  applicable 
CDSC  determined  at  the  time  the  death 
benefit  is  paid. 

7.  The  Contract  owner  may  transfer  all 
or  part  of  the  owner’s  interest  in  a 
subaccount  or  the  fixed  account.  If  more 
than  the  number  of  free  transfers  have 
been  made  in  a  Contract  year,  the 
Company  will  deduct  a  Transfer  Fee  for 
each  subsequent  transfer. 

8.  If  all  or  a  portion  of  an  owner’s 
unliquidated  (not  previously 
surrendered  or  wiflidrawn)  contribution 
is  withdrawn  within  the  first  seven 
Contract  years,  apphcants  will  assess  a 
CDSC.  The  amount  of  the  CDSC  is  as 
follows: 


Contract  year  in  which 
withdrawal  occurs 


Charge  as 
percentage  of 
amount 
withdrawn 


1 . 

2 . 

3  . 

4  . 

5  . 

6  . 

7  . 

8  and  after 


7 

7 

6 

5 

4 

3 

2 

0 


48184 


Federal  Register  /  Vol.  60,  No.  180  /  Monday,  September  18,  1995  /  Notices 


The  Company  may  issue  other  Contracts 
in  the  hitme  which  will  not  impose  a 
CDSC.  Once  each  Contract  year. 

Contract  owners  may  withdraw  up  to 
10%  of  their  imliquidated  contributions 
without  inciuring  a  CDSC. 

9.  The  Company  will  deduct  an 
annual  contract  maintenance  charge  of 
$36  each  Contract  year.  No  contract 
maintenance  charge  is  payable  if  the 
Contract  value  in  &e  Separate  Account 
and  the  fixed  accoimt  is  greater  than  or 
equal  to  $50,000  on  the  Contract 
anniversary.  The  Company  also  will 
deduct  an  administration  charge  from 
the  assets  of  the  Separate  Accoimt  at  an 
annual  rate  of  .15% 

10.  Applicants  represent  that  the 
annual  contract  maintenance  charge  and 
the  asset-based  administration  charge 
will  not  increase  during  the  life  of  the 
Contracts.  In  addition,  applicants 
represent  that  the  charges  represent 
reimbursement  for  the  expenses 
expected  to  be  incurred  over  the  life  of 
the  Contracts,  and  applicants  do  not 
intend  to  profit  from  the  charges. 
Applicants  will  rely  on  rule  26a-l 
under  the  Act  to  deduct  these  charges.^ 

11.  The  Company  proposes  to  deduct 
a  distribution  charge  at  an  annual  rate 
of  .10%  of  the  average  daily  net  asset 
value  of  each  subaccount.  This  charge 
and  the  CDSC  would  compensate  the 
Company  for  the  costs  associated  with 
the  (fistribution  of  the  Contracts.  The 
Company  does  not  intend  to  profit  from 
this  charge,  and  the  Company  would  not 
increase  this  charge.  The  Company 
would  monitor  the  performance  of  the 
Separate  Account  to  ensure  that  with 
respect  to  any  Contract  owner  the 
cumulative  sum  of  the  distribution 
charge  and  the  CDSC  would  not  exceed 
9%  of  the  total  contributions  paid. 

12.  The  Company  proposes  to  deduct 
a  daily  mortality  and  expense  risk 
charge  of  1.25%.  Of  that  amoimt, 
approximately  .25%  is  for  mortality  risk 
and  1.00%  is  for  expense  risk.  The 
Company  assumes  the  mortaUty  risk 
that  annuitants  may  live  for  a  longer 
period  than  estimated  when  the 
guarantees  in  the  Contract  were 
established,  thus  requiring  the  Company 
to  pay  out  more  in  annuity  income  Aan 
it  had  planned.  The  Company  also 
assumes  a  mortality  risk  in  that  it  may 
be  obligated  to  pay  a  death  benefit,  in 
excess  of  the  Contract  value.  The 
expense  risk  assumed  by  the  Company 
is  that  the  other  fees  may  be  insufficient 
to  cover  the  actual  cost  of  administering 
the  Contracts. 

'  Rule  26a-l,  allows  for  payment  of  a  fee  for 
bookkeeping  and  other  adininistrative  expenses 
provided  that  the  fee  is  no  greater  than  than  the  cost 
of  the  services  provided,  without  profit. 


13.  If  the  mortality  and  expense  risk 
charge  is  insufficient  to  cover  the  actual 
cost  of  the  risks,  the  Company  will  bear 
the  shortfall.  Conversely,  if  the  charge  is 
more  than  sufficient,  the  excess  will  be 
profit  to  the  Company  and  will  be 
available  for  any  proper  corporate 
purpose,  including  payment  of 
distribution  expenses. 

14.  If  the  premium  taxes  are 
applicable  to  a  Contract,  they  may  be 
deducted  when  incurred.  Cmrently,  the 
Company  pays  premium  taxes  when 
incurred,  emd  deducts  the  tax  upon 
withdrawal,  payment  of  a  death  benefit, 
or  pimdieise  of  an  annuity  under  the 
Contract. 

Applicants’  Legal  Analysis 

1.  Applicants  request  em  exemption 
pursuant  to  section  6(c)  from  sections 
26(a)(2)(C)  and  27(c)(2)  to  the  extent 
necessary  to  permit  the  deduction  from 
the  Separate  Account  and  Future 
Accounts  of  the  distribution  charge  and 
the  mortality  and  expense  risk  chairge. 
Sections  26(a)(2)(C)  and  27(c)(2),  in 
relevant  part,  prohibit  a  registered  unit 
investment  trust,  its  depositor  or 
principal  imderwriter,  from  selling 
periodic  pa)mient  plan  certificates 
unless  the  proceeds  of  all  pa)nnents, 
other  than  sales  loads,  are  deposited 
with  a  qualified  bank  and  held  under 
arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
underwriter  except  a  reasonable  fee,  as 
the  Commission  may  prescribe,  for 
performing  bookkeeping  and  other 
administrative  duties  normally 
performed  by  the  bank  itself. 

2.  Section  6(c)  authorizes  the 
Commission  to  exempt  any  person  from 
any  provision  of  the  Act  or  any  rule  or 
regulation  thereimder,  if  and  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

3.  Applicants  also  request  relief  with 
respect  to  Future  Contracts.  Applicants 
present  that  the  terms  of  the  relief 
requested  with  respect  to  any  Future 
Contracts  are  consistent  with  the 
standards  of  section  6(c).  Applicants 
represent  that  additional  requests  for 
exemptive  relief  would  present  no 
issues  under  the  Act  not  already 
addressed  in  this  application,  and  that 
investors  would  not  receive  any  benefit 
or  additional  protections  thereby. 

4.  Applicants  represent  that  the 
requested  relief  is  appropriate  in  the 
public  interest,  because  it  would 
promote  comp>etitiveness  in  the  variable 
annuity  contract  market  by  eliminating 
the  need  for  applicants  to  file  redundant 


exemptive  applications,  thereby 
reducing  their  administrative  expenses 
and  maximizing  the  efficient  use  of 
resources.  The  delay  and  expense 
involved  in  repeatedly  seek^g 
exemptive  relief  would  reduce 
applicants’  ability  effectively  to  take 
advantage  of  business  opportunities  as 
they  arise. 

5.  Applicants  represent  that  the 
distribution  charge  is  an  appropriate 
method  to  help  defray  the  Company’s 
costs  associated  with  the  sale  of  the 
Contracts.  Applicants  will  describe  the 
purpose  of  the  distribution  charge  in  the 
prospectus  and  applicants  will  state  in 
the  perspectus  that  the  staff  of  the  SEC 
deems  the  distributions  charge  to 
constitute  a  deferred  sales  charge. 

6.  Applicants  represent  that  the 
1.25%  mortality  and  expense  risk 
charge  is  within  the  range  of  industry 
practice  for  comparable  variable  annuity 
contracts.  This  representation  is  based 
on  an  analysis  of  the  mortality  risks,  the 
expense  risks,  estimated  costs,  and 
industry  practice.  The  Company  will 
maintain  and  make  available  to  the  SEC 
upon  request  a  memorandum  setting 
forth  in  detail  the  products  analyzed 
and  the  methodology  and  results  of 
applicemts’  analysis. 

7.  Prior  to  relying  on  any  exemptive 
relief  granted  herein  with  respect  to 
Future  Contracts,  applicants  will 
determine  that  the  mortality  and 
expense  risk  charges  will  be  within  the 
range  of  industry  practice  for 
comparable  contracts,  and/or  reasonable 
in  relation  to  the  risks  assumed  by  the 
Company.  The  Company  will  maintain 
and  make  available  to  the  SEC  upon 
request  a  memorandum  setting  forth  the 
basis  of  such  conclusion. 

8.  The  Company  acknowledges  that 
distribution  expenses  may  in  part  be 
financed  by  profits  derived  from  the 
mortality  and  expense  risk  charges.  The 
Company  has  concluded  that  there  is  a 
reasonable  likelihood  that  the  proposed 
distribution  financing  arrangement  will 
benefit  the  Separate  Account  and  the 
Contract  owners.  The  Company  will 
maintain  and  make  available  to  the  SEC 
upon  request  a  memorandum  setting 
forth  the  basis  of  such  conclusion. 

9.  Prior  to  relying  on  any  exemptive 
relief  granted  herein  with  respect  to 
Future  Contracts  or  Future  Accounts, 
applicants  will  determine  that  there  is  a 
reasonable  likelihood  that  the 
distribution  financing  arrangement  will 
benefit  the  Accounts  and  their  investors. 
The  Company  will  maintain  and  make 
available  to  the  SEC  upon  request  a 
memorandum  setting  forth  the  basis  of 
such  conclusion. 

10.  The  Separate  Account  and  Future 
Accounts  will  invest  in  a  management 
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investment  company  that  has  adopted  a 
plan  pursuant  to  rule  12b-l  imder  the 
Act  only  if  that  Company  has 
imdert^en  to  have  such  plan 
formulated  and  approved  by  its  board  of 
directors,  a  majority  of  whom  are  not 
“interested  persons"  of  the  company 
within  the  meaning  of  section  2(a)(19)  of 
the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  95-23090  Filed  9-15-95;  8:45  am) 
BILUNQ  CODE  801(M)1-M 


[Rel.  No.  IC-21344;  File  No.  812-8472] 

The  Northwestern  Mutual  Life 
Insurance  Company,  et  al. 

September  11, 1995. 

AGENCY:  Seciirities  and  Exchange 
Commission  (the  “Commission”  or  the 
“SEC”). 

ACTION:  Notice  of  application  for  an 
order  under  the  Investment  Company 
Act  of  1940  (the  “1940  Act”), 

APPLICANTS:  The  Northwestern  Mutual 
Life  Insurance  Company 
(“Northwestern”),  Northwestern  Mutual 
Variable  Life  Accoimt  (“Accoimt”)  and 
Northwestern  Mutual  Investment 
Services,  Inc.  (“NMIS”). 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  imder  Section  6(c)  of  the  1940 
Act  for  exemptions  horn:  the  provisions 
of,  and  the  rules  under,  the  1940  Act — 
other  than  Sections  7  and  8(a) — 
specified  in  Rule  6e-2(b)  thereimder; 
and  the  provisions  of  Sections  2(a)(32), 
2(a)(35),  12(b),  22(c),  26(a)(1),  26(a)(2), 
27(a)(1),  27(c)(1),  27(c)(2)  and  27(d)  of 
the  1940  Act,  subparagraphs  (b)(1), 
(b)(12),  (b)(13)(i).  (b)(13)(ii),  (b)(13)(iii), 
(b)(13)(iv),  (b)(13)(v),  (c)(1)  and  (c)(4)  of 
Rule  6e-2,  and  Rules  12b-l(a)(l)  and 
22c-l  under  the  1940  Act. 

SUMMARY  OF  THE  APPLICATION: 

Applicants  seek  an  order  permitting 
them  to  offer  and  sell  certain  scheduled 
premium  variable  life  insurance  policies 
(“Policies”)  that  provide  for  the 
following:  a  death  benefit  which  may 
include  a  portion  which  is  not 
guaranteed  for  the  lifetime  of  the 
insured;  premiums,  the  payment  of 
which  may  be  suspended  in  defined 
circiunstances;  optional  imscheduled 
additional  premiums;  both  a  contingent 
deferred  sales  charge  and  a  sales  charge 
deducted  fi'om  premiums,  neither  of 
which  is  subject  to  refunds;  deduction 
of  an  administrative  siurender  charge  on 
lapse  or  surrender;  deduction  fi-om  the 
Policy’s  accoimt  value  of  cost  of 


insurance  charges,  charges  for 
substandard  risks  and  incidental 
insurance  benefits,  and  minimum  death 
benefit  guarantee  risk  charges;  values 
and  charges  based  on  the 
Commissioners  1980  Standard  Ordinary 
Mortality  Tables  (the  “1980  CSO 
Tables”);  the  deduction  from  premium 
payments  of  an  amount  that  is 
reasonably  related  to  Northwestern’s 
increased  federal  tax  burden  resulting 
from  the  application  of  Section  848  of  ' 
the  Internal  Revenue  Code  of  1986,  as 
amended;  the  holding  of  mutual  fund 
shares  funding  the  Account  in  an  open 
account  arrangement,  without  a  trust 
indenture  or  use  of  a  trustee;  and  the 
sale  of  mutual  fund  shares  to  the 
Account  without  the  use  of  an 
underwriter  for  the  mutual  fund, 

FILING  DATE:  The  application  was  filed 
originally  on  February  8, 1995.  An 
amended  and  restated  application  was 
filed  on  September  7, 1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  exemption  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  SEC  and  serving  Applicants  wifii  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  6, 1995,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
'  hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549. 
Applicants,  c/o  The  Northwestern 
Mutual  Life  Insurance  Compemy,  720 
East  Wisconsin  Avenue,  Milwaukee,  WI 
53202,  Attn:  John  M.  Bremer,  Senior 
Vice  President,  General  Counsel  and 
Secretary, 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrice  M.  Pitts,  Special  Counsel,  or 
Wendy  Finck  Friedlander,  Deputy 
Chief,  Office  of  Insurance  Products 
(Division  of  Investment  Management),  at 
(202)  942-0670. 

SUPPLEMENTARY  INFORMATION:  Following 
is*  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC. 

Applicants’  Representations 

1.  Northwestern,  a  mutual  life 
insurance  company  organized  under  the 
laws  of  Wisconsin,  is  licensed  to  do 


business  in  all  of  the  states  and  the 
District  of  Columbia. 

2.  In  1983,  Northwestern  established 
the  Account  to  fund  the  Policies.  The 
Account  is  organized  as  a  separate 
account  under  Wisconsin  law,  and  is 
registered  as  a  unit  investment  trust 
under  the  1940  Act. 

3.  The  Account  has  nine  separate 
divisions  (“Divisions”),  each  of  which 
invests  solely  in  a  corresponding 
portfolio  (“Portfolio”)  of  Northwestern 

'Mutual  Series  Fund,  Inc.  (“Fund”),  an 
open-end  management  company 
registered  under  the  1940  Act.  Shares  of 
each  portfolio  are  purchased  by 
Northwestern  for  die  corresponding 
Account  Division  at  net  asset  value. 

4.  NMIS,  a  wholly  owned  subsidiary 
of  Northwestern,  serves  as  investment 
adviser  to  the  Fund  and  underwriter  for 
the  Policies.  NMIS  is  registered  as  a 
broker-dealer  under  the  Securities 
Exchange  Act  of  1934,  and  is  registered 
as  an  investment  advisor  under  the 
Investment  Advisers  Act  of  1940. 

5.  The  Policy  incorporates  certain 
fundamental  features  characteristic  of 
scheduled  premium  variable  life 
insurance  policies  contemplated  by 
Rule  6e-2,  including  a  guarantee  against 
lapse  if  specified  required  premiums  are 
paid  by  their  due  dates.  In  addition. 
Policy  owners  will  have  the  options  of: 
(i)  Making  premium  pa)mients  in  excess 
of  the  required  premiums,  either  to 
increase  the  PoUcy  value  which 
supports  the  guaranteed  face  amount  or 
to  purchase  variable  paid-up  additional 
insurance,  or  (ii)  suspending  premium 
payments  when  the  Policy  value  already 
is  sufficient  to  pay  future  premiums. 

6.  The  death  benefit  under  a  Policy 
will  vary  based  upon  investment 
performance  of  the  Fund’s  Portfolios, 
subject  to  the  minimum  guarantee  as 
provided  by  the  Policy,  The  minimum 
guaranteed  death  benefit  available 
under  every  Policy  corresponds  to  the 
guaranteed  minimum  face  amount  of  a 
traditional  scheduled  premium  variable 
life  insurance  policy,  and  will  neither 
increase  nor  decrease  as  long  as 
premiums  are  paid  when  due  and  no 
Policy  debt  is  outstanding.  In  addition 
to  the  minimum  guaranteed  feature,  the 
death  benefit  may  include  one  or  more 
other  parts:  “Ad^tional  Protection” 
which  is  guaranteed  for  only  a  specified 
period,  depending  on  the  age  and  risk 
classification  of  the  insured;  “Variable 
paid-up  additional  insurance”  which 
may  be  purchased  by  either  paying 
additional  premium  or  by  applying  any 
dividends  to  purchase  paid-up 
additions;  and  “Excess  Amount” — ^the 
amount  by  which  Policy  value  exceeds 
what  is  required  to  support  the 
minimum  guaranteed  death  benefit  and 
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Additional  Protection — ^which  reflects 
the  payment  of  additional  premiums  or 
Policy  dividends,  or  favorable 
investment  performance.  Each  of  these 
death  benefit  features  may  vary,  to  some 
degree,  to  reflect  investment 
performance. 

7.  Partial  siurenders  of  the  Policies 
will  be  permitted  so  long  as  the  Policy 
that  remains  meets  the  regular 
minimum  size  requirements.  A  partial 
surrender  will  cause  the  Policy  to  be 
spht  into  two;  one  Policy  will  be 
surrendered,  the  other  will  continue  in 
force  on  the  same  terms  as  the  original 
Policy  except  that  the  premiums  will  be 
based  on  the  reduced  amount  of 
insurance.  The  owner  will  receive  a  new 
Pohcy  document.  The  cash  value  and 
death  benefit  will  be  proportionately 
reduced. 

8.  Premiums,  dividends  and  most 
charges  for  the  Policies  follow  an 
aimualized  structme,  based  on  the 
PoUcy  armiversary,  with  adjustment  to 
reflect  the  dates  on  which  events  take 
place  during  a  Policy  year.  The  Policies 
permit  payment  of  premiiuns  as  often  as 
monthly,  but  Northwestern  places  the 
scheduled  net  annual  premiiun  in  the 
Accoimt  on  the  anniversary  date  at  the 
beginning  of  each  PoUcy  year  regardless 
of  the  frequency  on  which  premiiuns  are 
being  paid.  Northwestern  advances  this 
amoimt  on  that  date  (unless  the  entire 
armual  premiiun  already  has  been  paid), 
and  Northwestern  is  reimbursed  as 
premium  payments  are  thereafter 
received  frnm  the  PoUcy  owner. 
Premiums  paid  on  other  than  an  armual 
basis  are  increased  to:  (i)  reflect  the  time 
value  of  money,  based  on  an  8%  interest 
rate;  and  (ii)  cover  the  administrative 
costs  to  process  the  additional  premium 
pa)anents. 

A.  Deductions  and  Charges  From 
Premiums 

1.  Northwestern  wiU  deduct  from 
premiums  8%  of  each  premium  paid. 
This  deduction  is  for  sales  expenses 
(4.5%),  state  premium  taxes  (2.25%), 
and  a  federal  deferred  acquisition  cost 
tax  charge  (1.25%). 

2.  An  armual  PoUcy  fee  of  up  to 
$84.00  is  deducted;  Northwestern 
expects  to  reduce  the  deduction  to 
$60.00  after  the  first  ten  years. 

3.  For  the  minimum  guaranteed  death 
benefit  there  is  an  armual  charge  of 
$0.12  per  $1,000  of  insurance,  for  the 
guarantee  that  the  amount  of  the  death 
benefit  will  not  be  reduced  if  the  net 
rate  of  return  is  less  than  the  4%  rate 
assumed. 

4.  An  armual  administrative  expense 
charge  of  $0.12  per  $1,000  of  minimum 
guaranteed  death  benefit  and  Additional 
Protection  will  be  deducted  for  the  first 


ten  years.  Northwestern  expects  to 
waive  the  charge  thereafter.  This  charge 
is  for  issuance  expenses  (other  than 
sales  expenses)  which  tend  to  vary  with 
PoUcy  amount. 

5.  Ally  extra  premium  charged  for 
insurec^  who  do  not  quaUfy  for  one  of 
the  three  best  underwriting 
classifications,  and  any  premium  for 
additional  benefits,  also  are  deducted 
before  determining  the  net  premium  to 
be  placed  in  the  Account. 

B.  Deductions  and  Charges  From  Policy 
Value 

1.  While  payment  of  premiums  is 
suspended,^  a  portion  of  the  annual 
charges  which  ordinarily  would  be 
deducted  fit>m  premiums  will  be 
deducted  instead  from  PoUcy  value. 

This  deduction  also  will  be  made  each 
year  on  the  PoUcy  anniversary. 

2.  Northwestern  will  deduct  cost  of 
insurance  charges  from  the  PoUcy  value 
and  from  the  value  of  any  paid-up 
additional  insurance.  Generally,  these 
charges  are  Eissessed  on  each  PoUcy 
anniversary  at  rates  that  do  not  exceed 
those  prescribed  in  the  1980  CSO 
Tables. 

3.  The  PoUcy  value  also  will  be 
reduced  by  any  surrender  charges, 
admiiustrative  charges,  or  decrease  in 
PoUcy  debt  that  may  result  firom  a 
withdrawal,  a  decreeise  in  the  face 
amount  of  insurance,  or  a  change  to 
variable  benefit  paid-up  insurance. 

C.  Deductions  and  Charges  From  Assets 
of  the  Account  and  the  Fund 

1.  Northwestern  will  assess  the  daily 
mortaUty  and  expense  risk  charge  at  an 
effective  rate  of  0.6%  per  aimum  of  the 
Account  assets  attributable  to  the 
PoUcy.  This  charge  is  for  the  (mortaUty) 
risk  that  insureds  may  Uve  for  shorter 
periods  of  time  than  estimated,  and  for 
the  (expense)  risk  that  costs  of  issuing 
and  administering  the  PoUcies  may  be 
higher  than  estimated. 

2.  Toted  Fund  expenses  for  investment 
advisory  and  other  services  provided  to 
the  Fund  will  be  assessed  on  a  daily 
basis.  These  expenses  will  vary  by 
portfoUo,  and  currently  fall  in  the 
approximate  range  of  0.22%  to  1.0%  of 
assets,  on  an  annual  basis. 

D.  Transaction  Charges 

1.  Twenty-five  dollars  ($25.00)  may  be 
deducted  from  the  PoUcy  value  upon 
each  withdrawal  of  excess  value  or  each 
transfer  of  invested  amoi^ts  among  the 
Account  Divisions.  These  charges  are 
designed  to  defray  only  the  estimated 


'  Payment  of  premiums  may  be  suspended,  at  the 
Policyowner’s  option,  when  certain  conditions  are 
met. 


costs  of  effecting  the  transactions. 
Currently,  Northwestern  is  waiving 
these  charges. 

2.  Northwestern  will  assess  a  charge 
for  the  administrative  costs  incurred  in 
processing  a  partial  surrender.  Current 
estimates  place  this  charge  at  $250. 

E.  Surrender  Charges 

1.  Surrender  charges  are  deducted 
from  the  PoUcy  value  and  will  reduce 
the  PoUcy  proceeds  if  a  PoUcy  is 
surrendered  before  the  premium  due  at 
the  beginning  of  the  fifteenth  PoUcy 
year  has  been  paid.  These  charges 
include  the  administrative  surrender 
charge  for  issue  expenses,  and  the 
premium  surrender  charge  for  sales 
expenses.  Both  of  these  surrender 
charges  are  based  on  the  minimum 
annual  premium  for  the  minimum 
guaranteed  death  benefit  and  the 
Additional  Protection,  excluding  any 
amount  for  extra  mortaUty  benefits  or 
for  additional  PoUcy  benefits. 

2.  An  administrative  surrender  cheu^e 
may  be  deducted  if  the  PoUcy  is 
surrendered  or  lapses  in  the  first  ten 
(10)  PoUcy  years.  This  charge  provides 
partial  compensation  for  estimated 
administrative  expenses,  such  as  the 
cost  of  collecting  and  processing 
premiums,  processing  appUcations, 
conducting  medical  examinations, 
estabUshing  PoUcy  records,  determining 
insurabiUty  and  assigning  the  insured  to 
a  risk  classification,  and  issuing  the 
PoUcy.  These  expenses  exclude  any 
costs  properly  attributable  to  sales  or 
distribution  activity.  The  maximum 
administrative  surrender  charge  is  $216, 

•  plus  $1.08  per  $1,000  of  the  face  amount 
of  insurance.  This  charge  decreases  to 
zero  after  the  first  ten  (10)  PoUcy  years. 

3.  Northwestern  will  deduct  a 
premium  surrender  charge,  for  sales 
expenses,  upon  surrender  or  lapse  of  a 
PoUcy  during  the  first  fifteen  (15)  PoUcy 
years.  The  premium  surrender  charge  is 
a  percentage  of  the  annual  premium  for 
the  PoUcy  face  amount  (including  a 
term  insurance  premium  for  the  portion 
which  is  not  guaranteed  for  the  lifetime 
of  the  insured),  reduced  proportionately 
if  total  premiums  actually  paid  are  less 
them  those  annual  premiums  due  during 
the  first  five  (5)  Policy  years. 

4.  A  deduction  from  the  PoUcy 
proceeds  for  a  proportionate  part  of  the 
surrender  charges  will  be  made  if  a 
partial  surrender  takes  place  before  the 
premium  due  at  the  begiiming  of  the 
fifteenth  PoUcy  year  has  been  paid. 

F.  Deduction  of  Charge  for  Section  848 
Deferred  Acquisition  Costs 

1.  Northwestern  will  deduct  a  charge 
equal  to  1.25%  of  each  premium 
payment  to  cover  the  estimated  cost  of 
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its  increased  federal  tax  burden  related 
to  receipt  of  premiums  in  connection 
with  the  Policies.  This  increased  federal 
tax  burden  results  from  Section  848  of 
the  Internal  Revenue  Code  of  1986  (as 
amended),  which  was  enacted  in  1990 
to  modify  the  federal  income  taxation  of 
life  insurance  companies.  Section  848 
requires  life  insurance  companies  to 
capitahze  and  amortize,  over  a  period  of 
ten  years,  part  of  their  general  expenses 
for  the  crirrent  year.  Under  prior  law, 
these  expenses  were  deductible  in  full 
from  the  current  year’s  gross  income. 

2.  The  amount  of  deductions  that 
would  have  to  be  amortized  over  ten 
years  rather  than  deducted  in  the  year 
incurred  is  a  percentage  of  the  current 
year’s  net  premiums  received  in 
connection  with  certain  t3q)es  of 

,  insurance  contracts.  The  percentage 
varies,  depending  on  the  type  of 
insurance  contract  involv^,  according 
to  a  schedule  set  forth  in  Section 
848(c)(1). 

3.  In  effect.  Section  848  accelerates 
the  reaUzation  of  income  from  insurance 
contracts  covered  by  that  section  and, 
accordingly,  accelerates  the  payment  of 
taxes  on  the  income  generated  by  those 
contracts.  Consequently,  taking  into 
account  the  time  value  of  money,  the  tax 
burden  of  the  insurance  company 
related  to  those  contracts  is  increased. 
Because  the  amornit  of  general 
deductions  that  must  be  capitalized  and 
amortized  is  measured  by  premiums 
paid,  an  increased  federd  tax  burden 
results  from  the  receipt  of  those 
premimns.  Applicants  state  that,  in  this 
respect,  the  frnpact  of  Section  848  can 
be  compared  to  that  of  a  state  premium 
lax. 

4.  The  Policies  fall  under  the  category 
of  “specified  contracts’’  imder  Section 
848,  so  that  7.7%  of  the  net  premiums 
received  imder  the  Policies  must  be 
capitalized  and  amortized.  The 
increased  tax  burden  on  Northwestern 
resulting  from  this  requirement  can  be 
quemtified  as  follows.  For  every  $10,000 
of  new  premiums  received  by 
Northwestern  under  the  Policies  in  a 
given  year,  the  general  deductions  of 
Northwestern  are  reduced  by  $731.50, 
or  (a)  $770  (7.7%  of  $10,000)  minus  (b) 
$38.50  (one-half  year’s  portion  of  the 
ten-year  amortization).  Using  a  35% 
corporate  tax  rate,  this  results  in  an 
increase  in  tax  for  the  current  year  of 
$256.03.  This  increase  in  tax  will  be 
partially  offset  by  increased  deductions 
which  will  be  allowed  during  the  next 
ten  years  as  a  result  of  amortizing  the 
remainder  of  the  $770  ($77  in  each  of 
the  following  nine  years  and  $38.50  in 
the  tenth). 

5.  To  the  extent  that  capital  must  be 
used  by  Northwestern  to  satisfy  its 


increased  federal  tax  bvuden  under 
Section  848  resulting  from  the  receipt  of 
premiums,  such  capital  is  not  available 
for  investment.  Because  the  targeted  rate 
of  return  for  Northwestern  (i.e.,  the 
return  Northwestern  seeks  on  invested 
capital)  exceeds  11%, 2  Northwestern 
submits  that  a  discount  rate  of  11%  is 
appropriate  when  calculating  the 
present  value  of  its  future  tax  • 
deductions  resulting  from  the 
amortization  described  above.  To  the 
extent  that  the  11%  discount  rate  is 
lower  than  Northwestern’s  actual 
targeted  rate  of  return,  a  measure  of 
comfort  is  provided  that  the  calculation 
of  Northwestern’s  increased  tax  burden 
attributable  to  receipt  of  premimns  will 
continue  to  be  reasonable  over  time, 
even  if  the  corporate  tax  rate  applicable 
to  Northwestern  is  reduced,  or  its 
targeted  rate  of  return  is  lowered. 

6.  Appl5ring  this  11%  discoxmt  rate, 
and  assuming  a  35%  corporate  tax  rate, 
the  present  value  of  the  increased 
deductions  amoimts  to  a  tax  savings  of 
$153.97.  Thus,  the  present  value  of  the 
increased  tax  burden  resulting  from  the 
effect  of  Section  848  of  each  $10,000  of 
net  premimns  received  imder  the 
poUcies  is  $102.06  ($256.03  minus 
$153.97). 

7.  Because  state  premium  taxes  are 
deductible  when  computing  an 
insmance  company’s  federal  income 
taxes,  Northwestern  does  notoncm 
incremental  income  tax  when  it  passes 
on  state  premium  taxes  to  its  policy 
owners.  In  contrast,  federal  income 
taxes  are  not  deductible  in  computing  a 
company’s  federal  income  taxes. 
Therefore,  to  compensate  Northwestern 
fully  for  the  impact  of  Section  848,  it 
would  be  necessary  to  allow 
Northwestern  to  impose  an  additional 
charge  which  would  make  it  whole  not 
only  for  the  $102.06  additional  tax 
burden  attributable  to  Section  848,  but 
also  for  the  tax  on  the  additional 
$102.06  itself.  This  additional  charge 
can  be  determined  by  dividing  $102.06 
by  the  complement  of  the  35%  federal 
corporate  income  tax  rate  (i.e.,  65%) 
resulting  in  an  additional  charge  of 
$157.01  for  each  $10,000  of  net 
premiums,  or  1.57%. 

8.  Tax  deductions  are  of  value  to  a 
company  only  to  the  extent  that  a 
company  has  sufficient  gross  income  to 
take  the  deductions  fully.  Based  on 


^  In  detennining  the  targeted  rate  of  return  used 
in  arriving  at  this  discount  rate,  Northwestern  first 
identified  a  reasonable  risk-fiee  rate  of  return  that 
it  could  expect  to  earn  over  the  long  term. 
Northwestern  then  determined  the  premium  it  must 
earn  over  that  risk-free  rate  of  return  given  the 
inherently  risky  nature  of  the  insurance  products  it 
sells.  Applicants  represent  that  such  factors  are 
appropriate  to  consider  in  determining  the  targeted 
rate  of  return. 


prior  experience,  Northwestern  beUeves 
that  it  is  reasonable  to  expect  that  future 
federal  income  tax  deductions  will  be 
taken  fully. 

9.  It  is  the  judgment  of  Northwestern 
that  a  charge  of  1.25%  would  reimburse 
it  appropriately  for  the  impact  of 
Section  848  on  its  federal  tax  liabilities. 
Applicants  represent  that  the  proposed 
“DAC  tax”  charge  is  reasonably  related 
to  Northwestern’s  increased  federal  tax 
burden  under  Section  848,  taking  into 
account  the  benefit  to  Northwestern  of 
the  amortization  permitted  by  Section 
848  and  the  use  of  an  11%  discount  rate 
in  computing  the  future  deductions 
resulting  from  such  amortization,  such 
rate  being  no  greater  than 
Northwestern’s  targeted  rate  of  return. 

Applicants'  Legal  Analysis  and 
Conclusions 

Applicants  request  exemptions 
pursuant  to  Section  6(c)  of  the  1940  Act 
from:  the  provisions  of,  and  those  rules 
under,  the  1940  Act— other  than 
Sections  7  and  8(a) — specified  in  Rule 
6e-2(b)  thereunder;  Sections  2(a)(32), 
2(a)(35),  12(b),  22(c),  26(a)(1),  26(a)(2), 
27(a)(1),  27(c)(1),  27(c)(2)  and  27(d)  of 
the  1940  Act;  and  subparagraphs  (b)(1), 
(b)(12),  (b)(13)(i),  (b)(12)(ii),  (b)(13)(iii), 
(b)(13(iv),  (b)(13)(v),  (c)(1)  and  (c)(4)  of 
Rule  6e-2,  and  Rules  12b-l(a)(l)  and 
22c-l,  under  the  1940  Act.  AppUcants 
seek  these  exemptions  to  the  extent 
necessary  to  permit  them  to  offer  and 
sell  the  Policies. 

A.  Request  for  Exemptions  Relating  to 
Definition  of  “Variable  Life  Insurance 
Contract" 

1.  Rule  60-3  under  the  1940  Act 
grants  exemptions  from  numerous 
provisions  of  the  1940  Act  to  separate 
accounts  of  Ufa  insurance  companies 
that  support  variable  life  insurance 
poUcies.  The  exemptions  provided  by 
Rule  6c-3  are  available  only  to 
registered  separate  accounts  whose 
assets  are  derived  solely  from  the  sale  of 
“variable  life  insurance  contracts” 
which  meet  the  definitions  set  forth  in 
Rule  6e-2(c)(l)  or  “flexible  premium 
variable  life  insurance  contracts”  which 
meet  the  definition  set  forth  in  Rule  6e- 
3(T)(c)(l)  under  the  1940  Act,  and  from 
certain  advances  made  by  the  insurer. 

2.  A  “variable  life  insurance  contract” 
is  defined  in  Rule  6e-2(c)(l)  to  include 
only  life  insurance  poUcies  which 
provide  both  a  death  benefit  and  a  cash 
surrender  value  which  vary  to  reflect 
the  investment  experience  of  the 
separate  account,  and  which  guarantee 
that  the  death  benefit  will  not  be  less 
than  an  amount  stated  in  the  poUcy.  The 
required  guaranteed  minimum  death 
benefit  need  be  provided  only  so  long  as 
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premiums  are  duly  paid  in  accordance 
with  the  terms  of  the  policy. 

3.  The  death  benefit  will  vary  with 
investment  performance  when  the  value 
is  sufficiently  large  that,  in  order  to 
qualify  the  PoUcy  as  Ufe  insurance  for 
federal  income  tax  purposes,  the  death 
benefit  must  be  increased.  This  could 
happen,  for  example,  because  of  very 
favorable  investment  performance,  the 
payment  of  additional  premiums,  or 
both.  In  addition,  to  some  degree,  each 
of  the  possible  additional  components 
of  the  death  benefit — j.e.,  the  Additional 
Protection,  the  Variable  paid-up 
additional  insurance,  and  Excess 
Amount — also  will  vary  to  reflect 
investment  performance. 

4.  Applicants  submit  that  the  death 
benefit  imder  the  Policy  varies  to  reflect 
investment  experience  within  the 
meaning  of  Ride  6e-2(c)(l).  Applicants 
concede,  however,  that  the  death  benefit 
imder  the  Poficy  is  not  precisely  the 
type  of  variable  death  benefit 
contemplated  when  Rule  6e-2  was 
adopted,  and  that  the  Poficy  contains 
other  provisions  that  are  not  specifically 
addressed  in  Rule  6e-2.  Accordingly, 
Applicants  request  exemptions  fiom  the 
delation  of  “variable  fife  insurance 
contract”  in  Rule  6e-2(c)(l)  and  from  all 
sections  of  and  rules  under  the  1940 
Act — other  than  Sections  7  and  8(a)— 
specified  in  Rule  6e-2(b),  under  the 
same  terms  and  conditions  applicable  to 
a  separate  account  that  satisfies  the 
conditions  set  forth  in  Rule  6e-2(a),  and 
to  the  extent  necessary  to  permit  the 
offer  and  sale  of  the  Poficy  in  reliance 
on  Rule  6e-2,  except  as  otherwise  set 
forth  in  the  application. 

5.  Applicants  submit  that  the 
definition  of  “variable  fife  insurrmce 
contract”  in  Rule  6e-2(c)(l)  was  drafted 
at  a  time  when  less  flexibility  regarding 
premium  payments  and  other  poficy 
features  were  offered  than  subsequently 
have  been  permitted.  The  Poficy 
provides  considerable  latitude  for  the 
purchaser  to  select  the  desired 
combination  of  minimum  guaranteed 
death  benefit.  Additional  Protection, 
and  Variable  paid-up  additioned 
insurance.  While  sudi  a  choice  may  not 
have  been  contemplated  when  Rule  6e- 
2  was  drafted.  Applicants  submit  that 
purchasers  are  well  served  by  the 
opportimity  to  choose  a  combination  of 
features  which  they  believe  suits  their 
own  need  with  respect  to  the 
relationship  of  cash  value,  death  benefit 
and  investment  |^rformance. 

6.  Applicants  further  submit  that  the 
considerations  that  led  the  Commission 
to  adopt  Rules  6c-3  and  6e-2  apply 
equally  to  the  Account  and  the  Poficy, 
and  that  the  exemptions  provided  by 
those  rules  should  be  granted  to 


Applicants  on  the  terms  specified  in 
those  rules,  except  to  the  extent  that 
further  exemption  from  those  terms  is 
specifically  requested. 

B.  Request  for  Exemptions  Relating  to 
Sales  Charges 

1.  Sections  26(a)(2)  and  27(c)(2)  may 
be  construed  to  require  that  the 
proceeds  of  all  payments  imder  a  Poficy 
be  deposited  in  the  Account  and  that  no 
pa3rment  be  made  fixim  the  Account  to 
Northwestern  or  any  affiliated  p>erson  of 
Northwestern,  except  for  bookkeeping 
and  other  administrative  services.  The 
premium  surrender  charge  (for  sales 
expenses)  may  be  deemed  inconsistent 
with  the  foregoing  provisions,  to  the 
extent  that  the  deduction  from  the 
Poficy  value  would  constitute  pa)rment 
for  an  expense  not  specifically 
permitted.  Applicants  request 
exemptions  from  Sections  26(a)(2)  and 
27(c)(2)  to  the  extent  necessary  to 
permit  the  premium  surrender  charge  to 
be  deducted  upon  surrender  or  lapse  of 
a  Poficy,  as  described  in  the  application. 

2.  Section  2(a)(35)  and  Rules  6e- 
2(b)(1)  and  6e-2(c)(4)  may  be  construed 
to  contemplate  that  the  s^es  charge  for 
a  variable  fife  insurance  poficy  will  be 
deducted  from  premiums.  The 
deduction  of  a  premium  surrender 
charge  under  the  Policies  may  be 
deemed  inconsistent  with  those 
provisions.  Applicants  request 
exemptions  from  Section  2(a)(35)  and 
Rules  6e-2(b)(l)  and  6e-2(c)(4),  to  the 
extent  necessary  to  permit  part  of  the 
Policy’s  sales  charge  to  be  deducted 
from  premium  payments,  and  part  as  a 
surrender  charge. 

3.  .Applicants  submit  that  Rule  6e- 
2(c)(4)  may  be  construed  to  comprehend 
a  sales  charge  imposed  on  other  than 
premiums.  This  i^  because  the 
definition  is  an  intellectual  construct 
rather  than  a  reflection  of  the  actual 
methodology  of  administering  variable 
fife  insurance  policies,  referring  in 
paragraphs  (i)  and  (ii),  for  example,  to 
other  amounts  that  are  not  deducted 
from  premiums. 

4.  Section  27(a)(1)  and  Rule  6e- 
2(b)(13)(i)  may  be  construed  to 
contemplate  that  the  sales  charge  under 
a  poficy  will  be  deducted  from 
premiums.  Northwestern’s  deduction  of 
part  of  its  sales  charge  on  a  contingent 
deferred  basis  may  be  deemed 
inconsistent  with  the  foregoing 
provisions,  to  the  extent  that  the  sales 
charge  is  deducted  from  other  than 
premiums.  Applicants  request  an 
exemption  from  those  provisions  to  the 
extent  necessary  to  permit  part  of  the 
Policy’s  sales  charge  to  be  deducted 
from  premium  payments,  and  part  to  be 
deducted  as  a  surrender  charge. 


5.  In  pertinent  part.  Sections  2(a)(32), 
27(c)(1),  and  27(d)  prohibit  Applicants 
from  selling  the  Policy  unless  it  is  a 
“redeemable  security.”  ^  Subparagraphs 
(b)(12),  (b)(13)(iv),  and  (b)(13)(v)  of  Rule 
6e-2  afford  exemptions  from  Action 
27(c)(1),  and  subparagraphs  (b)(13)(iv) 
and  (b)(13)(v)  of  Rule  6e-2  afford 
exemptions  from  Section  27(d),  to  the 
extent  necessary  for  cash  value  to  be 
regarded  as  satisfying  the  redemption 
and  sales  charge  refund  requirements  of 
the  1940  Act.  However,  the  exemptions 
afforded  by  subparagraphs  (b)(12), 
(b)(13)(iv),  and  (b)(13)(v)  of  Rule  6e-2 
may  not  contemplate  a  contingent 
deferred  sales  charge.  Moreover, 
Northwestern’s  deduction  of  the 
premium  surrender  charge  may  be 
viewed  as  reducing  the  proceeds  that 
the  Poficy  owner  would  receive  on 
surrender  below  the  Poficy  owner’s 
proportionate  share,  of  the  current  net 
assets  of  the  Account.  Applicants 
request  an  exemption  from  the  foregoing 
provisions  to  the  extent  necessary  to 
permit  part  of  the  sales  charge  under  a 
Poficy  to  be  deducted  from  premium 
payments,  and  part  to  be  deducted  as  a 
surrender  charge. 

6.  Applicants  represent  that  Rule  6e- 
2  was  adopted  at  a  time  when  less 
flexibility  regarding  premium  payments 
and  other  poficy  features  were  offered 
than  subsequently  have  been  permitted. 
Because  of  these  features,  particularly 
premium  flexibility,  it  is  possible  that 
the  premiums  actually  received  by  the 
insurance  company  by  the  date  of 
surrender  or  lapse  of  a  Poficy  may  be 
less  than  the  full  amount  of  scheduled 
minimum  premiums  paid  on  or  before 
the  relevant  due  dates.  It  is  unclear  how 
the  technical  sales  load  computation 
provisions  in  Rule  6e-2  apply  under 
such  circumstances,  particularly  with 
respect  to  the  premium  surrender 
charge. 

7.  Applicants  submit  that,  although 
the  definition  of  “redeemable  security” 
found  in  Section  2(a)(32)  does  not 
expressly  provide  for  the  imposition  of 
a  sales  charge  at  the  time  of  redemption, 
such  a  charge  is  not  necessarily 
inconsistent  with  the  definition  of 
“redeemable  security.”  Applicants 
further  submit  that  the  premium 
surrender  charge  is  similar  to  the 
“redemption”  charge  authorized  in 
Section  10(d)(4)  of  the  1940  Act,  and 
that  Congress  obviously  intended  that 
such  a  “redemption  charge” — ^which  is 
expressly  described  as  a  “discount  from 
net  asset  value” — ^be  deemed  consistent 

3  A  “redeemable  security,”  as  deHned  in  Section 
2(a)(32),  entitles  a  Policy  owner  to  receive  his  or  her 
approximate  proportionate  share  of  the  current  net 
assets  of  the  Account  upon  surrender. 
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with  the  concept  of  “proportionate 
share”  under  Section  2(a)(32). 

8.  Applicants  submit  tl^t  there  will 
be  no  restriction  on,  or  impediment  to, 
surrender  that  should  cause  the  Policy 
to  be  considered  other  than  a 
redeemable  security  within  the  meaning 
of  the  1940  Act  and  the  rules 
thereunder.  The  Policy  provides  for 
surrender  tmd  withdrawals  of  excess 
Policy  value.  The  prospectus  for  the 
Policy  will  disclose  the  contingent 
deferred  nature  of  part  of  the  s^es 
charge.  Upon  surrender  or  lapse,  a 
Policy  owner  will  receive  his  or  her 
“proportionate  share”  of  the  Accoimt — 
j.e.,  the  amovmt  of  net  premiums  paid, 
reduced  by  the  amount  of  all  charges 
and  increased  by  the  amoxmt  of  all 
return  credited  to  the  Policy. 

9.  Rule  22c-l,  adopted  pursuant  to 
Section  22(c),  prohibits  Applicants  from 
redeeming  a  Policy  except  at  a  price 
based  on  &e  current  net  asset  value  of 
the  Policy  that  is  next  computed  after 
receipt  of  the  request  for  full  or  partial 
surrender  of  the  Policy.  Rule  6e-2(b)(12) 
affords  exemptions  from  Rule  22c-l. 
Rules  22c-l  and  6e-2(b)(12),  read 
together,  impose  requirements  with 
respect  to  both  the  amovmt  payable  on 
surrender  and  the  time  as  of  which  such 
amovmt  is  calculated.  The  proposed 
premivun  svurender  charge  may  be 
deemed  inconsistent  with  Section  22(c) 
emd  Rule  22c-l  to  the  extent  that  the 
sales  charge  can  be  viewed  as  causing  a 
Policy  to  1^  redeemed  at  a  price  based 
on  less  than  the  cvurent  net  asset  value 
that  is  next  computed  after  full  or 
partial  svurender  of  the  Policy. 

10.  Applicants  submit  that  the 
premivun  svurender  charge  will  not  have 
the  dilutive  effect  which  Rule  22c-l  is 
designed  to  prohibit  because  a 
svurendering  Policy  owner  would 
receive  no  more  than  an  amovmt  equal 
to  the  cash  svurender  value  determined 
pursuant  to  the  formula  set  out  in  his  or 
her  Policy  and  after  receipt  of  his  or  her 
request.  Fvuthermore,  variable  life 
insurance  policies,  by  nature,  do  not 
lend  themselves  to  the  kind  of 
speculative  short-term  trading  that  Rule 
22c-l  was  aimed  against  and,  even  if 
they  could  be  so  used,  the  svurender 
charge  would  discovuage,  rather  than 
encourage,  any  such  trading. 

11.  Applicants  submit  that  deduction 
of  part  of  the  sales  charge  as  a  deferred 
charge  on  svurender  or  lapse  will  be 
more  favorable  to  PoUcy  owners  than 
deduction  of  the  same  amovmt  of  charge 
from  premivuns.  First,  the  amovmt  of  the 
Policy  owner’s  premium  payment  that 
will  be  allocated  to  the  Accovmt  and  be 
available  to  earn  a  return  for  the  Policy 
owner  will  be  greater  than  it  would  be 
if  the  sales  charge  were  deducted  from 


premivuns.  Second,  the  total  dollar 
amovmt  of  sales  load  vmder  a  Policy  is 
no  higher  them  that  permitted  by  Rule 
6e-2^)(3)(13)  for  a  convention^ 
scheduled  premium  variable  life 
insvuance  policy.  For  a  Policy  owner 
who  does  not  lapse  or  surrender  in  the 
early  Policy  years,  the  dollar  amovmt  of 
sales  load  is  lower  than  would  be 
permitted  if  taken  entirely  as  front-end 
deductions  from  premivun  payments 
made  vmder  a  PoUcy.  Third,  the  cost  of 
insurance  charge  imposed  will  be  less 
than  it  otherwise  would  be  if  the  same 
amovmt  of  sales  charge  were  deducted 
from  premivun  payments,  because  the 
allocation  of  a  greater  aipovmt  of  the 
PoUcy  owner’s  premivun  to  the  Accovmt 
reduces  the  amovmt  at  risk  (i.e.,  the 
eunovmt  of  death  benefit  less  the  PoUcy 
value)  upon  which  the  cost  of  insurance 
cheurge  is  based.  Moreover,  AppUcants 
represent  that  the  proposed  s^es  load 
structure  provides  equitable  treatment 
to  both  surrendering  and  persisting 
PoUcy  owners.  That  is,  if  the  insurer  is 
not  permitted  to  charge  a  sales  load  in 
the  form  of  a  contingent  deferred  charge, 
it  would  have  to  deduct  the  sales  load 
entirely  from  premivun  payments, 
thereby  charging  persisting  PoUcy 
owners  more  than  may  otherwise  be 
necessary  to  recover  the  distribution 
costs  attributable  to  such  PoUcy  owners. 

12.  The  premivun  surrender  change, 
although  imposed  on  other  than  the 
premivun,  will  cover  expenses 
associated  with  the  offer  and  sale  of  the 
PoUcy,  just  as  other  forms  of  sales  loads 
do.  AppUcants  submit  that  the  mere  fact 
that  the  timing  of  the  imposition  of  the 
surrender  charge  may  not  fall  neatly 
within  the  Ute^  pattern  of  all 
provisions  discussed  above,  does  not 
change  its  essential  natvue  as  a  sales 
charge.  Moreover,  AppUcants  represent 
that  proposed  amendments  to  Rule  6e- 
2  would  permit  assessment  of  a  sales 
charge  on  a  contingent  deferred  basis. 

13.  AppUcants  represent  that  the 
percentages  of  sales  load  never  will 
exceed  the  sum  of  30%  of  the  premivun 
payments  paid  for  the  first  Policy  year 
plus  10%  of  premivun  payments  paid  for 
the  second  PoUcy  yem,  and  will  not 
exceed  9%  of  premivun  payments 
expected  to  be  paid  over  the  lesser  of  20 
years  or  the  expected  Ufetime  of  the 
insvued.  For  this  reason,  AppUcants 
submit  that  the  PoUcy  is  consistent  with 
the  principles  and  poUcies  vmderlying 
the  sales  load  limitations  in  Section 
27(a)(2)  of  the  1940  Act.  and  Rules  6e- 
2(b)(13)(i)and(b)(13)(v). 

14.  AppUcants  submit  that  premium 
and  other  flexibiUty  options  vmder  the 
PoUcy  are  a  potential  benefit  to  PoUcy 
owners. 


C.  Request  for  Exemptions  Relating  to 
Collection  of  Administrative  Surrender 
Charge 

1.  Although  the  expenses  that  the 
administrative  svurender  charge  is 
designed  to  recover  are  associated  with 
the  issuance  of  a  PoUcy,  Northwestern 
wiU  deduct  the  administrative  surrender 
charge  from  the  PoUcy  Value — ^not 
premivuns — ^in  the  event  of  early 
svurender  or  lapse  of  a  PoUcy,  and  such 
a  deduction  wiU  reduce  the  proceeds 
otherwise  payable.  Such  a  deduction  of 
the  administrative  svurender  charge 
pursuant  to  the  PoUcies  may  be  deemed 
to  violate  Sections  2(a)(32),  22(c), 
27(c)(1),  27(d),  and  Ride  22c-l  for 
essentially  the  same  reasons  as  the 
premivun  svurender  charge  might  be 
deemed  to  violate  those  1940  Act 
sections  and  rules.  Accordingly, 
AppUcants  request  exemptions  from  the 
foregoing  provisions  of  the  1940  Act  .to 
the  extent  necessary  to  permit  the 
deduction  of  the  adminis^tive 
surrender  charge  upon  early  svurender 
or  lapse  of  a  PoUcy. 

2.  AppUcants  submit  that  imposition 
of  the  administrative  svurender  charge  is 
more  favorable  to  PoUcy  owners  than  a 
charge  deducted  entirely  from 
premivuns  or  from  the  PoUcy  value  over 
the  Ufe  of  the  PoUcy.  Because  the 
reduction  of  the  PoUcy  owner’s 
investment  in  the  Accovmt  is  less  than 
it  wovdd  be  were  the  administrative 
surrender  charge  taken  in  fidl  in  the  first 
PoUcy  year,  there  is  a  larger  PoUcy  value 
initially  earning  a  return  for  the  PoUcy 
owner.  In  addition,  for  a  PoUcy  owner 
who  does  not  lapse  or  surrender  in  the 
early  PoUcy  years,  the  total  dollar 
amovmt  of  the  charges  for  issuance  and 
maintenance  expenses  is  no  more  than 
Northwestern  would  be  permitted  to 
deduct  hum  premivun  payments  or  by 
way  of  perio^c  deductions  from  PoUcy 
value.  Also,  the  total  dollar  amount  of 
the  administrative  svurender  charge  will 
be  no  higher  than  Northwestern  would 
be  permitted  to  deduct  if  this  charge 
were  in  the  form  of  a  deduction  from 
premium  payments  and/or  from  the 
PoUcy  value  prior  to  the  lapse  or 
surrender  of  a  PoUcy. 

3.  AppUcants  represent  that  the 
administrative  surrender  charge  has  not 
been  increased  to  take  accovmt  of  the 
time  value  of  money  (i.e.,  the 
investment  costs  attributable  to 
deferment  of  the  charge)  or  the  fact  that 
not  aU  PoUcy  owners  would  incur  the 
charge. 

4.  Northwestern  does  not  intend  to 
make  a  profit  on  the  administrative 
svurender  charge. 

5.  Administrative  charges  deducted  in 
the  form  of  a  surrender  charge  are 
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specifically  permitted  by  Rule  6e- 
3(T)(bKl3)(iv)(C)  for  variable  life 
insurance  policies  offered  and  sold  in 
reliance  on  the  rule.  Applicants  submit 
that  the  relief  requested  herein  with 
respect  to  the  administrative  surrender 
charge  under  the  Policies  is  equally 
appropriate. 

D.  Request  for  Exemptions  Relating  to 
Deduction  of  Insurance  Charges  From 
Policy  Value 

1.  Sections  26(a)(2)  and  27(c)(2)  may 
be  construed  to  prohibit  Northwestern 
horn  deducting  certain  insurance 
charges  from  the  Policy  value. 

Applicants  request  exemptions  from  the 
foregoing  sections  and  Rule  6e- 
2(b)(13)(iii)  *  to  the  extent  necessary  to 
permit  the  deduction  of  certain 
insurance  charges  firom  Policy  value,  as 
described  in  the  appUcation. 

2.  Applicants  submit  that  the 
deduction  of  cost  of  insurance  charges 
from  the  Policy  value  is  fair  and 
reasonable,  aiM  in  accordance  with  the 
practice  imder  most  other  variable  life 
insurance  poUcies. 

3.  Applicants  further  submit  that 
deauction  from  the  Policy  value  of 
charges  for  substandard  risks  and 
incidental  insurance  benefits  also  is 
reasonable  and  appropriate.  If  all  such 
charges  were  required  to  be  deducted 
solely  from  premiums,  it  would  be 
necessary  for  Northwestern  to:  (a) 
reduce  the  premium  flexibiUty  vinder 
the  Policy;  and/or  (b)  limit  filler  the 
classes  of  insureds  for  whom  the  Policy 
will  be  available,  and  limit  or  eliminate 
the  kinds  of  rider  benefits  that 
Northwestern  intends  to  make  available. 

4.  Applicants  submit  that  Rule  6e- 
3(T)  authorizes  deductions  from  account 
value  for  all  of  these  insurance  charges 
in  connection  with  policies  eligible  to 
rely  on  that  rule,  and  that  proposed 
amendments  to  Rule  6e-2  would 
authorize  deductions  from  accoimt 
value  of  the  risk  charges  for  guaranteed 
benefits. 

5.  AppUcants  submit  that  their 
method  of  deducting  cost  of  insmmice 
charges  is  fair  and  reasonable,  and 
consistent  with  general  industry 
practice. 

6.  AppUcants  submit  that  charges  for 
substandard  risks  and  incidental 
insurance  benefits  must  be  deducted 
from  PoUcy  value,  as  a  practical  matter. 

7.  The  PoUcy  provides  for  an  annual 
charge,  based  on  the  face  amo\mt  of 
insurance,  for  the  death  benefit 
guarantee.  Generedly,  this  charge  is 


'•In  pertinent  part.  Rule  6e-2(b](13)(iii)  provides 
an  exemption  from  Sections  26(a)(2]  and  27(c)(2), 
subject  to  certain  conditions  which  Applicants 
submit  that  they  satisfy. 


deducted  from  annual  premiiuns,  but  if 
payment  of  premiums  is  suspended,  the 
charge  will  be  deducted  from  PoUcy 
value.  In  addition,  an  annual  cost  of 
insurance  charge  based  on  the  amoimt 
at  risk  and  the  attained  age  and  risk 
classification  of  the  insured  is  deducted 
frum  PoUcy  value;  this  charge  also 
appUes  to  the  values  which  support  any 
variable  paid-up  additional  insurance. 

8.  AppUcants  represent  that  the 
propos^  method  of  deducting 
insurance  charges  is  not  designed  to 
yield  more  revenues  than  if  these 
charges  were  assessed  solely  against 
premiiuns. 

9.  Northwestern  represents  that  these 
risk  charges  are  reasonable  in  relation  to 
the  risks  assumed  under  the  PoUcy.  The 
methodology  used  to  support  this 
representation  is  based  on  an  analysis  of 
the  pricing  structure  of  the  PoUcies — 
including  other  charges,  and  an  analysis 
of  the  various  risks — including  special 
risks  arising  out  of  provisions  that  aUow 
additional  and  unscheduled  premiiun 
payments  and,  in  certain  circiunstances, 
suspension  of  premium  payments. 
Northwestern  undertakes  to  keep  and 
make  available  to  the  Commi^ion  the 
documentation  used  to  support  this 
representation. 

10.  Northwestern  further  represents 
that  there  is  a  reasonable  likelihood  that 
the  distribution  financing  arrangement 
of  the  Account  'will  benefit  the  Account 
and  PoUcy  owners.  Northwestern  will 
keep  and  make  available  to  the 
Commission  on  request  a  memorandum 
setting  forth  the  basis  for  this 
representation. 

11.  AppUcants  agree  that  if  the 
requested  order  is  granted,  such  order 
will  be  expressly  conditioned  on 
AppUcants’  compUance  with  the 
following:  the  Account  will  invest  only 
in  management  investment  companies 
which  have  undertaken,  in  the  event 
they  should  adopt  any  plan  under  Rule 
12b^l  under  the  1940  Act  to  finance 
distribution  expenses,  to  have  a  board  of 
directors,  a  majority  of  whom  are  not 
interested  persons  of  the  company, 
formulate  and  approve  such  plan. 

E.  Request  for  Exemptions  Relating  to 
Use  of  1980  Standard  Ordinary 
Mortality  Tables 

1.  Section  27(a)(1)  prohibits  an  issuer 
of  periodic  payment  plan  certificates 
from  imposing  a  sales  load  exceeding 
9%  of  the  payments  to  be  made  on  such 
certificates.  Rule  6e-2(b)(13)(i)  provides 
an  exemption  from  Section  27(a)(1)  to 
the  extent  that  the  sales  load,  as  defined 
in  Rule  6e-2(c)(4),  does  not  exceed  9% 
of  the  payments  to  be  made  on  the 
variable  Ufe  insurance  poUcy  during  the 
period  equal  to  the  lesser  of  20  years  or 


the  anticipated  Ufe  expectancy  of  the 
insured,  l^sed  on  the  Commissioners 
1958  Standard  Ordinary  Mortality  Table 
(the  “1958  CSO  Table”). 

2.  Rule  6e-2(c)(4),  in  defining  “sales 
load,”  contemplates  the  deduction  of  an 
amount  for  the  cost  of  insurance  based 
on  the  1958  CSO  Table  and  the  assumed 
investment  return  specified  in  the 
PoUcy.  Following  the  adoption  of  Rule 
6e-2,  the  National  Association  of 
Insurance  Commissioners  adopted  the 
1980  CSO  Tables,  which  reflect  more 
recent  information  and  data  about 
mortaUty.  The  guaranteed  cost  of 
insurance  rates  under  the  PoUcy,  are 
based  on  the  1980  CSO  Tables. 
AppUcants  request  exemptions  from 
Section  27(a)(i)  and  Rules  6e-2(c)(l), 
6e-2(b)(13)(i),  and  6e-2(4)  to  the  extent 
necessary  to  permit  cost  of  insurance  to 
be  calculated  based  on  the  1980  CSO 
Tables,  for  purposes  of  testing 
compUance  with  those  rules  and  that 
statutory  provision. 

3.  Applicants  represent  that  proposed 
amenc^ents  to  Rule  6e-2  would  require 
use  of  the  1980  CSO  Tables  for  purposes 
of  Rules  6e-2(b)(13)(i)  and  6e-2(c)(4), 
where  the  1980  CSO  Tables  relate  to  the 
insurance  rates  guaranteed  under  an 
insurance  policy. 

4.  AppUcants  further  represent  that 
because  cost  of  insurance  charges  based 
on  the  1980  CSO  Tables  generally  are 
lower  than  those  based  on  the  1958  CSO 
Table,  lower  charges  and  higher  PoUcy 
vedues  generally  result  if  charges  are 
based  on  the  1980,  rather  than  the  1958, 
CSO  Tables. 

F.  Request  for  Exemptions  Relating  to 
the  DAC  Tax 

1.  Section  2(a)(35),  in  pertinent  part, 
defines  “sales  load”  as  the  difference 
between  the  price  of  a  security  to  the 
public  and  that  portion  of  the  proceeds 
fix)m  its  sale  that  is  received  and 
invested  or  held  for  investment  by  the 
depositor,  less  any  portion  of  such 
difference  deducted  for  trustee’s  or 
custodian’s  fees  or  other  fees  that  are 
not  properly  chargeable  to  sales  or 
promotional  activities. 

2.  Section  27(c)(2)  prohibits  a 
registered  investment  company  or  a 
depositor  or  underwriter  for  such 
company  from  making  any  deduction 
from  payments  made  under  periodic 
plan  certificates  other  than  a  deduction 
for  sales  load.  Sections  27(a)(1)  and 
27(h)(1)  of  the  1940  Act,  as  modified  by 
Rule  6e-2(b)(13)(i),  limit  the  amount  of 
sales  load  that  can  be  deducted  in 
connection  with  variable  Ufe  insurance 
poUcies  issued  in  reUance  on  Rule  6e- 
2. 

3.  AppUcants  state  that  Rules  6e- 
2(b)(13)(iii)  and  6e-3(T)(b)(13)(iii)  each 
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provide  exemptive  relief  from  Section 
27(c)(2]  to  permit  an  insurer  to  deduct 
certain  charges  other  thsm  sales  load, 
including  deductions  to  pay  the 
insurer’s  tax  liabilities — imposed  by  any 
State  or  other  governmental  entity — 
arising  as  a  result  of  its  receipt  of 
premivun  payments.  Apphcants  seek 
relief  firom  Section  27(c)(2)  only  to  the 
extent  necessary  to  permit  deductions 
from  premium  payments  received  in 
connection  with  the  Policies  in  an 
amoimt  that  is  reasonable  in  relation  to 
Northwestern’s  increased  federal  tax 
burden  related  to  the  receipt  of  such 
premiums.  Applicants  also  request 
exemptions  from  Rule  6e-2(c)(4)(v)  so 
that  the  proposed  “DAC  tax”  charge  is 
treated  as  odier  than  sales  load  for 
purposes  of  Section  27  and  the 
provisions  of  Section  27  referred  to  in 
Rule  6e2. 

4.  The  exemption  requested  by 
Applicants  is  necessary  in  order  for 
them  to  rely  on  certain  provisions  of 
Rule  6e-2(b)(13)(i),  which  provides 
exemptions  from  Sections  27(a)(l)and 
27(h)(1).  Issuers  and  their  affiliates  may 
rely  on  subparagraph  (b)(13)(i)  of  Rule 
6e-2  only  if  they  meet  the  limitations  on 
“sales  load,”  as  defined  in  paragraph 
(c)(4)  of  that  rule.  Applicants  state  that 
these  limitations  may  not  be  met  if  the 
deduction  for  em  increase  in 
Northwestern’s  federal  tax  burden  is 
included  in  sales  load. 

5.  Rule  6e-2(c)(4)  defines  “sales  load” 
as  the  excess  of  premium  payments  over 
certain  itemized  charges  and 
adjustments.  Apphcants  submit  that  a 
deduction  for  an  insurer’s  increased 
federal  tax  burden  as  described  above 
does  not  fall  squarely  into  any  of  those 
itemized  charges  or  adjustments. 
Arguably,  then,  such  a  deduction  may 
be  treated  as  “sales  load”  under  a  Uteral 
reading  of  Rule  6e-2(c)(4). 

6.  Applicants  submit  that  there  is  no 
public  policy  reason  for  including 
deductions  made  to  pay  federal  taxes  in 
sales  load,  nor  is  there  any  language  in 
the  releases  in  which  the  Commission 
adopted  Rule  6e-2  or  adopted  and 
amended  Rule  6e-3(T)  suggesting  that 
the  exclusion  from  the  definition  of 
sales  load  of  deductions  for  tax 
Uabilities  attributable  to  premiums  was 
based  on  the  type  of  governmental 
entity  imposing  the  taxes. 

7.  Applicants  submit  that  the  pubUc 
pohcy  underlying  Rule  6e— 2(b)(13)(i), 
like  that  underlying  Sections  27(a)(1) 
and  27(h)(1),  is  to  prevent  excessive 
sales  loads  from  being  charged  in 
connection  with  the  sale  of  periodic 
payment  plan  certificates.  Applicants 
submit  that  the  treatment  of  a  tax 
burden  charge  attributable  to  premium 
payments  as  sales  load  would  not 


further  this  objective  because  such  a 
deduction  bears  no  relation  to  the 
payment  of  sales  commissions  or  other 
distribution  expenses.  Applicants  state 
that  the  Commission  has  concurred  with 
this  conclusion  by  excluding  deductions 
for  state  premivun  taxes  frum  the 
definition  of  “sales  load”  in  Rule  6e- 
2(c)(4). 

8.  Applicants  assert  that  the  source  for 
the  definition  of  sales  load  found  in 
Rule  6e-2(c)(4)  supports  this  analysis. 
Applicants  submit  ffiat  the 
Commission’s  intent  in  adopting 
subparagraph  (c)(4)  of  Rule  6e-2  was  to 
tailor  the  general  terms  of  Section 
2(a)(35)  to  variable  fife  insvutmce 
contracts.  Just  as  the  percentage  limits 
of  Sections  27(a)(1)  and  27(h)(1)  depend 
on  the  definition  of  sales  load  in  Section 
2(a)(35)  for  their  efficacy,  the  percentage 
limits  in  subparagraph  (b)(13)(i)  of  Rule 
6e-2  depend  on  subparagraph  (c)(4). 
Applicants  submit,  therefore,  that  Rule 
6e-2(c)(4)  does  not  depart,  in  principle, 
from  Section  2(a)(35). 

9.  Applicants  assert  that  Section 
2(a)(35)  excludes  from  the  definition  of 
“sales  load”  deductions  from  premiums 
for  “issue  taxes.”  Applicants  submit 
that  this  suggests  that  excluding 
deductions  made  to  pay  an  insurer’s 
costs  attributable  to  its  tax  obligations 
from  the  definition  of  “sales  load”  in 
Rule  6e-2  is  consistent  with  the  policies 
of  the  1940  Act. 

10.  Applicants  further  submit  that  the 
reference  in  Section  2(a)(35)  to 
administrative  expenses  or  fees  that  6ue 
“not  properly  chargeable  to  sales  or 
promotional  activities”  suggests  that  the 
only  deductions  intended  to  fall  within 
the  definition  of  “sales  load”  are  those 
properly  chargeable  to  such  activities. 
Because  the  proposed  deductions  will 
be  used  to  compensate  Northwestern  for 
its  increased  federal  tax  burden 
attributable  to  the  receipt  of  premiums, 
and  are  not  properly  chargeable  to  sales 
or  promotional  activities.  Applicants 
assert  that  the  language  in  Section 
2(a)(35)  also  indicates  that  not  treating 
such  deductions  as  sales  load  is 
consistent  with  the  policies  of  the  1940 
Act. 

11.  Applicants  represent  that 
Northwestern  will  monitor  the 
reasonableness  of  the  “DAC  tax”  charge 
to  be  deducted.  Applicants  represent, 
further,  that  the  registration  statement 
for  the  Policies  will:  (a)  Disclose  the 
charge;  (b)  explain  the  purpose  of  the 
charge;  and  (c)  state  that  the  charge  is 
reasonable  in  relation  to  Northwestern’s 
increased  federal  tax  bvurden  vmder 
Section  848  resulting  from  the  receipt  of 
premiums.  Apphcants  also  represent 
that  the  registration  statement  for  the 
PoUcies  will  contain  as  an  exhibit  an 


actuarial  opinion  as  to:  (a)  The 
reasonableness  of  the  charge  in  relation 
to  Northwestern’s  increased  federal  tax 
burden  vmder  Section  848  resulting 
from  the  receipt  of  premiums;  (b)  the 
reasonableness  of  the  targeted  rate  of 
return  that  is  used  in  calculating  such 
charge;  and  (c)  the  appropriateness  of 
the  factors  taken  into  accovmt  in 
determining  such  targeted  rate  of  return. 

12.  Apphcants  assert  that  it  is  proper 
for  an  insurer  to  deduct  a  charge  for  the 
tax  burden  attributable  to  premivuns 
received  from  variable  hfe  insurance 
pohcies,  and  to  exclude  such  a 
deduction  from  sales  load,  because  the 
deduction  for  the  insvner’s  increased 
federal  tax  burden  is  a  legitimate 
expense  of  the  company,  and  is  not  for 
sales  and  distribution  expenses. 
Apphcants  note  that  the  Commission 
has  previously  considered  similar 
deductions  for  premium  taxes  in 
connection  with  its  adoption  of  Rule 
6e-2  and  Rule  6e-3(T).  In  each  case,  the 
Commission  permitted  deductions  for 
such  taxes  to  be  made  and  to  be  treated 
as  other  than  sales  load.  Apphcants 
assert  that  the  proprietary  of  a  charge  for 
an  insurers  tax  burden  attributable  to 
premivuns  received  is  the  same  whether 
such  burden  arises  vmder  state  or  federal 
law. 

G.  Request  for  Exemptions  Relating  to 
Custodianship  Arrangements 

1.  In  pertinent  part.  Sections  26(a)(1) 
and  26(a)(2)  prohibit  Apphcants  from 
selling  the  Policy  vmless  it  is  issued 
pvusuant  to  a  trust  indenture  or  other 
such  instrument  that  designates  one  or 
mote  trustees  or  custodians,  quahfied  as 
specified,  to  have  possession  of  all 
secvuities  in  which  the  Accovmt  invests. 

2.  In  pertinent  part.  Section  27(c)(2) 
may  be  read  to  prohibit  Apphcants  from 
selling  the  Policy  vmless  the  proceeds  of 
all  puj^ase  payments  are  deposited 
with  a  trustee  or  custodian  as  specified. 

3.  Rule  6e-2(b)(13)(m)  afiords  an 
exemption  fium  Sections  26(a)(1), 
26(a)(2),  and  27(c)(2),  provided  that  the 
hfe  insiuer  comphes,  to  the  extent 
apphcable,  with  ah  other  provisions  of 
S^tion  26  as  if  it  were  a  trustee  or 
custodian  for  the  Accovmt,  and 
assvuning  that  it  meets  the  other 
requirements  set  forth  in  the  rule. 

4.  Apphcants  represent  that  the 
holding  of  Fvmd  shares  by  the  Accovmt 
or  its  depositor  vmder  an  open  accovmt 
arrangement — without  having 
possession  of  share  certificates  and 
without  a  trust  indenture  or  other  such 
instrument — may  be  deemed 
inconsistent  with  the  foregoing 
provisions.  Accordingly,  Apphcants 
request  exemptions  from  S^tions 
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26(a)(1),  26(a)(2)  and  27(c)(2),  to  the 
extent  necessary. 

5.  Applicants  represent  that  current 
industry  practice  calls  for  unit 
investment  trust  separate  accoimts,  such 
as  the  Account,  to  hold  shares  of 
management  investment  companies  in 
uncertificated  form.  Applicants  further 
represent  that  holding  shares  of 
imderlying  management  investment 
companies  in  uncertificated  form 
contributes  to  efficiency  in  the 
operation  and  sale  of  such  shares  by 
separate  accoimts,  and  generally  saves 
costs. 

6.  Applicants  note  that,  in  contrast  to 
the  Policies  (which  are  covered  by  Rule 
6e-2),  policies  covered  by  Rule  6e-3(T) 
may  rely  on  Rules  6e-3(T)(b)(13)(iii)  (B) 
and  (C)  which,  in  effect,  afford  the 
exemptions  requested  here  by  the 
Applicants.  The  Commission  has 
proposed  amendments  to  Rule  6e- 
2(b)(13)(iii)  to  permit  life  insurers  to 
hold  the  assets  of  a  separate  account 
without  a  trust  indenture  or  other  such 
instrument,  and  to  permit  a  separate 
account  organized  as  a  unit  investment 
trust  to  hold  the  securities  of  any 
registered  investment  company  that 
offers  its  shares  to  the  separate  accoimt 
in  unceitificated  form.  Applicants  also 
note  that  the  Commission  has  adopted 
1940  Act  Rule  26a-2  which  affords 
exemptions  in  connection  with  variable 
annuity  separate  accounts  that  are 
essentially  similar  to  those  requested 
here.  Accordingly,  AppUcants  presume 
that  the  Commission  adopted  or 
proposed  the  foregoing  exemptive  rules 
based  on  a  determination  that,  where 
state  insurtmce  law  protects  separate 
account  assets  and  open  accoimt 
arrangements  foster  administrative 
efficiency  and  cost  savings,  safekeeping 
of  separate  account  assets  does  not 
necessarily  depend  on  the  presence  of  a 
trustee,  custochan  or  trust  indenture,  or 
the  issuance  of  share  certificates. 

7.  Northwestern  represents  that:  it 
will  comply  with  all  other  applicable 
provisions  of  Section  26  of  the  1940  Act 
as  if  it  were  a  trustee  or  custodian  for 
its  Account  (subject  to  the  other 
exemptive  relief  requested  in  the 
application);  it  will  file  with  the 
insurance  regulatory  authority  of 
Wisconsin  an  annual  statement  of  its 
financial  condition  in  the  form 
prescribed  by  the  National  Association 
of  Insurance  Commissioners — the  most 
recent  such  statement  indicated  that 
Northwestern  has  a  combined  capital 
and  surplus  of  at  least  $1  million;  it  is 
examined  fit>m  time  to  time  by  the 
insurance  regulatory  authority  of 
Wisconsin  as  to  its  financial  condition 
and  other  affairs;  and  it  is  subject  to 


supervision  and  inspection  with  respect 
to  its  separate  account  operations. 

H.  Request  for  Exemptions  Relating  to 
Sale  of  Fund  Shares  Without  an 
Underwriter 

1.  Section  12(b)  of  the  1940  Act 
provides,  in  pertinent  part,  that  it  shall 
be  unlawful  for  any  registered  open-end 
company  to  act  as  a  distributor  of 
securities  of  which  it  is  the  issuer, 
except  through  an  underwriter,  in 
contravention  of  such  rules  and 
regulations  as  the  Commission  may 
prescribe.  Rule  12b-l(a)(l)  provides,  in 
pertinent  part,  that,  except  in 
compliance  ivith  the  provisions  of  that 
rule,  it  shall  be  unlawful  for  a  registered 
open-end  management  investment 
company  to  act  as  a  distributor  of 
securities  of  which  it  is  the  issuer, 
except  through  an  underwriter. 

2.  Applicants  request  exemption  from 
Section  12(b)  and  Rule  12b-l (a)(1)  to 
the  extent  necessary  to  permit  the  Fund 
to  sell  the  shares  of  its  portfolios  to  the 
Account  without  the  use  of  an 
underwriter,  on  the  condition  that 
Applicants  not  use  the  Fund’s  assets  for 
distribution  expenses  unless  the  Fund 
complies  with  1940  Act  Rule  12b-l(b). 

3.  Applicants  state  that  shares  of  the 
Fund  Portfolios  have  been  and  will  be 
sold  only  to  the  Account  and  to  other 
separate  accounts  of  Northwestern, 
except  for  the  seed  money  shares 
purchased  by  Northwestern  itself.  The 
shares  will  be  sold  at  net  asset  value 
without  any  sales  charge  or 
underwriting  spread.  Applicants 
represent  that  ffie  Fund  l^ars  no 
expenses  for  distribution  of  its  shares. 

4.  Applicants  submit  that,  in  view  of 
the  foregoing  facts,  no  useful  purpose 
would  be  served  by  requiring  the  Fund 
to  use  an  underwriter  for  the  sale  of  the 
shares  of  its  portfolios  to  the  Account. 
Direct  sales  of  these  shares  to  the 
Account  would  not  expose  the  Fund  to 
any  underwriting  risks,  since  such 
shares  are  issued  only  when  requests  for 
their  purchase  are  received  from  the 
Account.  Nor  would  the  direct  sales  to 
the  Account  create  any  expenses  for  the 
Fund. 

Conclusion 

Applicants  assert  that,  for  the  reasons 
set  forth  above,  the  requested 
exemptions  meet  the  standards  of 
Section  6(c)  of  the  1940  Act.  The 
requested  exemptions  are  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  imder  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  95-23016  Filed  9-15-95;  8:45  am] 
BILUNQ  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

ACTION:  Notice  of  Reporting 
Requirements  Submitted  for  Review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  propos^  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
within  30  days  of  this  publication  in  the 
Federal  Register.  If  you  intend  to 
comment  but  caimot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

COPIES:  Request  for  clearance  (OMB  83— 
1),  supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  Officer:  Georgia 
Greene,  Small  Business  Administration, 
409  3rd  Street,  SW.,  5th  Floor, 
Washington,  DC  20416,  Telephone: 
(202)  205-6629. 

OMB  Reviewer:  Donald  Arbuckle, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Title:  Disaster  Survey  Worksheet. 
SBAForm  No.:  SBA  Form  987. 
Frequency:  On  Occasion. 

Description  of  Respondents: 
Individuals,  businesses  and  public 
officials  within  an  area  requesting  a 
disaster  declaration. 

Annual  Responses:  4,000. 

Annual  Burden:  333. 

Dated:  August  21, 1995. 

Jackie  White, 

Acting  Chief,  Administrative  Information 
Branch. 

[FR  Doc.  95-23117  Filed  9-15-95;  8:45  am] 
BILUNQ  CODE  802S-01-P 
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Augusta  District  Advisory  Councii 
Pubiic  Meeting 

The  U.S.  Small  Business 
Administration  Augusta  District 
Advisory  Council  will  hold  a  public 
meeting  on  Tuesday,  Septeml^r  26, 
1995  at  10  a.m.  at  The  Woodlands  Club, 
39  Woods  Road,  Falmouth,  Maine,  to 
discuss  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration  ,  or  others 
present. 

For  further  information,  write  or  call 
Mr.  Roy  Perry,  District  Director,  U.S. 
Small  Business  Administration,  40 
Western  Avenue,  Augusta,  Maine 
04330,  (207)  622-8242  X  110. 

Dated:  September  11, 1995. 

Art  DeCouney, 

Director,  Office  of  Advisory  CouiiciL 
[FR  Doc.  95-23116  Filed  9-15-95;  8:45  am) 
BILUNQ  CODE  802S-01-P 


DEPARTMENT  OF  TRANSPORTAION 

Federal  Aviation  Administration 

Receipt  of  a  Noise  Compatibility 
Program  Revision  and  Request  for 
Review;  Charlotte/Douglas 
International  Airport,  Charlotte,  NC 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  that  it 
is  reviewing  a  proposed  revision  to  the 
noise  compatibility  program  that  was 
submitted  for  Charlotte/Douglas 
International  Airport  \mder  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Act  of  1979  (Pub.  L. 
96-193)  (hereinafter  referred  to  as  “the 
Act”)  and  14  CFR  Part  150  by  the  City 
of  Charlotte.  This  revised  program  was 
submitted  subsequent  to  a 
determination  by  the  FAA  that 
associated  noise  exposure  maps 
submitted  imder  14  CFR  Part  150  for 
Charlotte/Douglas  International  Airport 
were  in  compliance  with  applicable 
requirements  effective  July  11, 1989. 

Upon  acceptance  of  the  Noise 
Exposiire  Maps,  the  FAA  received  the 
initial  noise  compatibility  program  on 
November  20, 1989.  It  was  approved 
May  18, 1990.  The  proposed  revision  to 
the  noise  compatibility  program  will  be 
approved  or  disapproved  on  or  before 
February  19, 1996. 

EFFECTIVE  DATE:  The  effective  date  of  the 
start  of  FAA’s  review  is  August  23, 

1995.  The  public  comment  period  ends 
October  22, 1995. 


FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  M.  Roberts,  Program  Manager, 
Atlanta  Airports  District  Office,  Campus 
Building,  1701  Columbia  Avenue,  Suite 
2-260,  College  Park,  Georgia  30337- 
2747.  Telephone  (404)  305-7153. 
Comments  on  the  revised  noise 
compatibility  program  should  also  be 
submitted  to  the  above  office. 
SUPPLEMENTARY  INFORMATION:  This 
notice  annoimces  that  the  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  revision  for 
Charlotte/Douglas  International  Airport 
which  will  be  approved  or  disapproved 
on  or  before  February  19, 1996.  This 
notice  also  announces  availability  of 
this  program  for' public  review  and 
comment. 

This  revision  will  add  Churches 
within  the  definitions  of  “public 
buildings”  under  the  approved  noise 
compatibility  program  Land-Use 
Corrective  Measure  No.  2  paragraph 
entitled  “Soimdproofing  of  Public 
Buildings.” 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
foimd  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAA)  Part  150  promulgated 
pursuant  to  Title  I  of  the  Act,  may 
submit  a  noise  compatibility  program 
for  FAA  approval  which  sets  forth  the 
measures  the  operator  has  taken  or 
proposes  for  the  prevention  of  the 
introduction  of  additional 
noncompatible  uses. 

The  FAA  has  formally  received  the 
noise  compatibility  program  revision  for 
Charlotte/Douglas  International  Airport, 
effective  on  August  23, 1995.  It  was 
requested  that  ffie  FAA  review  this 
material  and  that  the  noise  mitigation 
measures,  to  be  implemented  jointly  by 
the  airport  and  surroimding 
commimities,  be  approved  as  a  noise 
compatibility  program  under  section 
104(b)  of  the  Act.  Preliminary  review  of 
the  submitted  material  indicates  that  it 
conforms  to  the  requirements  for 
submittal  of  noise  compatibility 
programs,  but  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
maximum  of  180  days,  will  be 
completed  on  or  before  February  19, 
1996. 

The  FAA’s  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  Part  150,  §  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  imdue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  gpd  of 


reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program 
revision  with  specific  reference  to  these 
factors.  All  comments,  other  than  those 
properly  addressed  to  the  local  land  use 
authorities,  will  be  considered  by  the 
FAA  to  the  extent  practicable.  Copies  of 
the  noise  maps,  the  FAA’s  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibiUty  program  are  available  for 
examination  at  the  following  locations: 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW.,  Room 
617,  Washington,  DC  30591 
Federal  Aviation  Administration, 

Atlanta  Airports  District  Office, 
Campus  Building,  1701  Columbia 
Avenue,  Suite  2-260,  College  Park, 
Georgia  30337-2747 
T.J.  Orr,  Aviation  Director,  Charlotte/ 
Douglas  International  Airport,  P.O. 

Box  19066,  Charlotte,  North  Carolina 
Questions  may  be  directed  to  the 
individual  nam^  above  imder  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Atlanta,  Georgia,  August  23, 

1995. 

Dell  T.  Jemigan, 

.  Manager,  Atlanta  Airports  District  Office. 

[FR  Doc.  95-23097  Filed  9-15-95;  8:45  am) 
BU.IJNQ  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Intent  To  Prepare  an  Environmental 
Impact  Statement  and  To  Hold  an 
Environmental  Scoping  Meeting  for 
Airport  Improvements  at  Manchester 
Airport,  Manchester,  New  Hampshire 

agency:  Federal  Aviation 
Administration. 

action:  Notice  of  public  environmental 
scoping  meeting. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  is  issuing  notice 
to  advise  the  public  that  an  • 

Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  airport 
improvements  imder  consideration  by 
the  City  of  Manchester  Department  of 
Aviation  for  Manchester  Airport  in  the 
City  of  Manchester  and  Town  of 
Londonderry,  New  Hampshire.  To 
insure  that  all  significant  issues  related 
to  this  planning  effort  are  identified,  a 
public  scoping  meeting  will  be  held. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Silva,  Environmental  Program  Manager, 
Federal  Aviation  Administration,  New 
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England  Region,  Airports  Division,  12 
New  England  Executive  Park, 

Burlington,  Massachusetts  01803. 
Telephone  no.:  617-238-7602. 
SUPPLBIENTARY  INFORMATION:  The  FAA, 
in  cooperation  with  the  Qty  of 
Manchester  Dep€utment  of  Aviation, 
will  prepare  an  EIS  on  a  proposal  to 
implement  a  program  of  airfield  and 
terminal  area  improvements  to  meet 
cvurent  and  future  safety  and  capacity 
demands. 

The  EIS  will  evaluate  a  range  of 
actions,  including  runway  and  taxiway 
improvements  for  Runways  17-35  and 
6-24  as  well  as  improvements  to  the 
Terminal  Ck)mplex;  Air  Cargo  Facilities; 
Aircraft  Rescue  and  Firefighting,  and 
Maintenance/Snow  Removal  buildings; 
and  Traffic  and  Access  routes. 

Comments  and  suggestions  are  invited 
from  federal,  state,  and  local  agencies, 
and  other  interested  parties,  in  order  to 
ensure  that  a  full  range  of  issues  related 
to  the  airfield  and  terminal  area 
improvements  imdw  consideration  are 
identified  and  addressed  in  the  scope  of 
work  for  the  EIS. 

PUBUC  SCOPMQ  MEETINGS:  In  ordOT  to 
provide  for  both  agency  and  public 
input,  two  scoping  sessions  have  been 
scheduled  on  October  19, 1995.  An 
afternoon  Agency  Scoping  Meeting  will 
be  held  for  federal,  state  and  local 
agencies  at  1:00  pm  in  the  3rd  floor 
Board  Room  at  Manchester  Airport.  An 
evening  Public  Scoping  Workshop  for 
public  input  will  be  held  at  5:00  pm. 
This  meeting,  to  which  agency 
personnel  are  invited,  will  be  held  at  the 
Londonderry  High  Sdiool  cafeteria  (on 
the  left  side  of  the  building),  295 
Mammoth  Road,  Londonderry,  New 
Hampshire. 

Issued  in  Burlington,  Massachusetts,  on 
September  8, 1995. 

John  C  Silva, 

Acting  Manager,  Airports  Division,  FAA,  New 
England  Region. 

(FR  Doc.  95-23906  Filed  9-15-95;  8:45  am] 
BILLMQ  CODE  4»10-13-M 

Civil  Tiitrotor  Deveiopment  Advisory 
Committee 

Piusuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  Public 
Law  (72-362);  5  U.S.C.  (App.  I),  notice 
is  hereby  given  of  a  meeting  of  the 
Federal  Aviation  Administration  (FAA) 
sponsored  Civil  Tiitrotor  Development 
Advisory  Committee  (CTRDAC)  to  be 
held  October  11  at  10:00  a.m.  llie 
meeting  will  take  place  at  the  U.S. 
Dep£irtment  of  Transportation,  400  7th 
Street,  SW.,  Washington,  DC  in  rooms 
10234-10236. 


The  agenda  for  the  fourth  meeting  of 
the  CTRDAC  will  include:  (1) 
discussion  of  the  committee  report;  (2) 
identification  of  policy  issues;  (3) 
review  of  work  plans/schedule;  (4)  other 
business. 

Since  access  to  the  DOT  building  is 
controlled,  all  persons  who  plan  to 
attend  the  meeting  must  notify  Ms. 

Karen  Braxton,  St^  Assistant  to  the 
Designated  Federal  Official  on  (202) 
267-9451  prior  to  close  of  business  on 
October  3.  Attendance  is  open  to  the 
interested  public  but  limited  to  space 
available.  With  the  approval  of  the 
Chairman,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Noncommittee  members  wishing  to 
present  oral  statements,  obtain 
information,  or  who  plan  to  access  the 
building  to  attend  the  meeting  should 
also  contact  Ms.  Braxton. 

Members  of  the  public  may  present  a 
written  statement  to  the  Conunittee  at 
anytime. 

Persons  with  a  disability  requiring 
special  services,  such  as  an  interpreter 
for  the  hearing  impaired,  shovild  contact 
Ms.  Karen  Braxton  (202)  267-9451  at 
least  seven  days  prior  to  the  meeting. 
Issued  in  Washington,  DC  on  September 
12. 1995. 

Robert  D.  Smith, 

Designated  Federal  Official,  Civil  Tiitrotor 
Development  Advisory  Conunittee. 

[FR  Doc.  95-23101  Filed  9-15-95;  8:45  am] 
BILLMQ  CODE  4S10-13-M 


Executive  Committee  of  the  Aviation 
Ruiemaking  Advisory  Committee; 
Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Executive  Committee  of  the  Federal 
Aviation  Administration  Aviation 
Rulemaking  Advisory  Committee. 

DATES:  The  meeting  will  be  held  on 
October  10, 1995,  at  1  p.m.  Arrange  for 
oral  presentations  by  ^ptember  29, 
'1995. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Aerospace  Industries  Association  of 
America,  1250  Eye  Street,  NW.,  Wright 
Room,  Washington,  DC,  1  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Miss  Jean  Casciano,  Federal  Aviation 
Administration  (ARM-25),  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  telephone  (202) 
267-9683;  fax  (202)  267-5075. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 


Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  11),  notice  is  hereby 
given  of  a  meeting  of  the  Executive 
Committee  to  be  held  on  October  10, 
1995,  at  the  Aerospace  Industries 
Association  of  America,  1250  Eye  Street, 
NW.,  Wright  Room,  Washington,  DC,  1 
p.m.  The  agenda  will  include: 

•  A  vote  on  the  proposed 
recommendation  developed  by  the 
Flight  Data  Recorder  Working  Group. 

•  Other  business. 

Copies  of  the  proposed 

recommendation  will  be  available  to 
interested  persons  prior  to  the  meeting. 

A  copy  may  be  obtained  by  contacting 
the  person  listed  under  the  heading  FOR 
FURTHER  INFORMATION  CONTACT. 

Attendance  is  open  to  the  interested 
public  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  September  29, 1995,  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  executive  committee  at 
any  time  by  providing  25  copies  to  the 
Executive  Director,  or  by  bringing  the 
copies  to  him  at  the  meeting.  In 
addition,  sign  and  oral  interpretation 
can  be  made  available  at  the  meeting,  as 
well  as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting.  Arrangements  may  be  made  by 
contacting  the  person  listed  imder  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington,  DC,  on  September 
12, 1995. 

Chris  A.  Christie, 

Executive  Director,  Aviation  Rulemaking 
Advisory  Committee. 

[FR  Doc.  95-23092  Filed  9-1.5-95;  8:45  am] 
BILUNQ  CODE  4910-13-M 

Research,  Engineering  And 
Deveiopment  Advisory  Committee, 
Chaiienge  2000  Subcommittee 

Pursuant  to  section  10(A)(2)  of  the 
Federal  Advisory  Conunittee  Act  (Public 
Law  92-463;  5  U.S.C.  App.2),  notice  is 
hereby  given  of  a  meeting  of  the 
Challenge  2000  Subcommittee  of  the 
Federal  Aviation  Administration  (FAA) 
Research,  Engineering  and  Development 
Advisory  Committee  to  be  held  Friday, 
Septem^r  29, 1995,  9  a.m.  to  5  p.m. 

The  meeting  will  take  place  at  the  FAA, 
800  Independence  Avenue,  SW.,  Rooms 
5  BC,  Washington,  DC. 

This  will  be  an  informational  meeting 
for  the  subcommittee  members,  with 
briefings  on  both  the  FAA  certification 
process  and  comparative  briefings  from 
other  safety-critical  industries  such  as 
nuclear  power  and  pharmaceutical 
industries. 
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Attendance  is  open  to  the  interested 
public  but  limited  to  the  space 
available.  With  the  approval  of  the 
subcommittee  chainnan,  members  of  the 
public  may  present  oral  statements  at 
the  meeting.  Persons  wishing  to  present 
oral  statements,  obtain  information,  or 
attend  the  meeting  should  contact  Ms. 
Nancy  Lane,  AIR-510,  800 
Independence  Ave.,  SW.,  Washington, 
DC  at  (202)  267-7061,  who  will  serve  as 
the  FAA  Designated  Federal  Official  to 
the  Subcommittee. 

Members  of  the  public  may  present  a 
written  statement  to  the  Subcommittee 
at  any  time. 

Issued  in  Washington,  DC,  on  September 

12, 1995. 

Randall  J.  Stevens, 

Acting  Manager,  Research  Division. 

[FR  Doc.  95-23111  Filed  9-15-95;  8:45  am] 
BH.LINQ  CODE  4S10-13-M 


Right  Service  Station  at  Deadhorse, 
Alaska;  Notice  of  Change  hi  Facility 
Operation 

Notice  is  hereby  given  that  on  or 
about  October  14, 1995,  the  Deadhorse, 
Alaska,  Flight  Service  Station  (FSS) 
hours  will  change  permanently  from 
operating  24  hours  a  day  to  operating 
firam  6:00  a.m.  to  9:30  p.m.  daily. 
Services  to  the  general  aviation  public 
provided  by  this  facility  will  be 
provided  by  the  Automated  Flight 
Service  Station  (AFSS)  at  Fairbanks, 
Alaska,  during  the  hours  the  Deadhorse 
FSS  is  closed.  This  information  will  be 
reflected  in  the  FAA  Organization 
Statement  the  next  time  it  is  reissued. 
Sec.  313(a)  of  the  Federal  Aviation  Act 
of  1958,  as  amended,  72  Stat.  752;  49 
U.S.C.  App.  1354(a). 

Issued  in  Anchorage,  Alaska  on  September 

7, 1995. 

Jacqueline  L.  Smith, 

Regional  Administrator,  Alaskan  Region. 

[FR  Doc.  95-23094  Filed  9-15-95;  8:45  am] 
BILLING  CODE  4910-13-M 


Right  Service  Station  at  lliamna, 
Alaska;  Notice  of  Change  in  Facility 
Operation 

Notice  is  hereby  given  that  on 
September  30, 1995,  the  lliamna, 

Alaska,  Fhght  Service  Station  (FSS)  will 
close  until  May  1, 1996.  Upon 
reopening  on  May  1, 1996,  the  hours  of 
the  lliamna  FSS  will  be  5:45  a.m.  to  9:45 
p.m.  From  that  date  on,  lliamna  FSS 
will  operate  annually  as  a  seasonal 
facihty,  open  March  1  through 
September  30,  5:45  a.m.  to  9:45  p.m. 
When  open,  lliamna  FSS  will  operate  as 
a  full-service  FSS.  Services  provided  to 


the  general  aviation  public  by  this 
facility  when  open,  will  be  provided  by 
the  Automated  Flight  Service  Station  at 
Kenai,  Alaska,  when  lliamna  FSS  is 
closed. 

This  informaticm  will  be  reflected  in 
the  FAA  Organization  Statement  the 
next  time  it  is  reissued.  Sec.  313(a)  of 
the  Federal  Aviation  Act  of  1958,  as 
amended,  72  Stat.  752;  49  U.S.C.  App. 
1354(a). 

Issued  in  Anchorage,  Alaska  on  September 

7, 1995. 

Jacqueline  L.  Smith, 

Regional  Administrator,  Alaskan  Region. 

[FR  Doc.  95-23093  Filed  9-15-95;  8:45  am] 
BHJJNQ  CODE  4«10-1S4I 


Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  Title  49  CFR  Part 
236 

Pursuant  to  Title  49  CFR  Part  235  and 
49  U.S.C.  App.  26,  the  following 
railroads  have  petitioned  the  F^eral 
Railroad  Administration  (FRA)  seeking 
approval  for  the  discontinuance  or 
modification  of  the  signal  system  or 
rehef  from  the  requirements  of  Title  49 
CFR  Part  236  as  detailed  below. 

Block  Signal  Application  (BS-AP)-No. 
3365 

Applicant:  ConsoUdated  Rail 
Corporation,  Mr.  J.F.  Noffsinger,  Chief 
Engineer — C&S,  2001  Market  Street, 

P.O.  Box  41410,  Philadelphia, 
Pennsylvania  19101-1410. 

Consolidated  Rail  Corporation 
(Conrail)  seeks  approval  of  the  proposed 
discontinuance  and  removal  of  “CP 
Esplen”  Interlocking,  milepost  2.4,  on 
Conrail’s  Mon  Line,  Pittsbiugh  Division, 
and  discontinuance  of  the  Form  D 
Control  System  on  the  single  main  track 
Carnegie  Secondary,  near  Pittsburgh, 
Pennsylvania.  The  proposed  changes  are 
associated  with  track  reconfiguration 
and  extension  of  the  No.  2  main  track 
southward  to  “CP  Beck”  on  the  Mon 
Line.  The  proposed  changes  include: 
conversion  of  the  Carnegie  Secondary  to 
an  industrial  track;  conversion  of  old 
No.  1  power-operated  switch  to  hand 
operation;  removal  of  signals  3E,  3S, 
22N,  and  21N;  installation  of  new  “CP 
2”  near  milepost  3.0  on  the  Mon  Line; 
and  installation  of  an  electrically  lock 
hand-operated  switch  north  of  “CP  2” 
for  the  industrial  track  connection  on 
track  No.  2. 

The  reason  given  for  the  proposed 
changes  is  to  facilitate  the  extension  of 


track  No.  2,  which  is  necessitated  by 
increased  coal  traffic  on  the  Mon  Line. 

BS-AP-No.  3366 

Applicant:  Burlington  Northern 
Railroad  Company,  Mr.  William  G. 
Peterson,  Director  of  Signal  Engineering, 
1900  Continental  Plaza,  Fort  Worth, 
Texas  76102-5304. 

The  Burlington  Northern  Railroad 
Company  seeks  approval  of  the 
proposed  modification  of  the  traffic 
control  system  on  the  two  main  tracks, 
near  Alliance,  Nebraska,  on  the  Alliance 
Division,  Angora  Subdivision, 
consisting  of  the  discontinuance  and 
removal  of  “Prairie”  control  point, 
milepost  3.1  and  the  reduction  of  the 
traffic  control  system  limits  from 
“Prairie”,  milepost  3.1  to  “South 
Alliance”,  milepost  4.53. 

The  reason  given  for  the  proposed 
changes  is  to  make  better  use  of  signals 
in  a  traffic  congested  area. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  fo^  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  protestant  in  the 
proceeding.  The  original  and  two  copies 
of  the  protest  shall  be  filed  with  the 
Associate  Administrator  for  Scifety, 

FRA,  400  Seventh  Street,  S.W., 
Washington,  D.C.  20590  within  45 
calendar  days  of  the  date  of  issuance  of 
this  notice.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
apphcant  at  the  address  listed  above. 

FRA  expiects  to  be  able  to  determine 
these  matters  without  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  %  a  showing 
that  the  party  is  unable  to  adequately 
present  hds  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  D.C  on  September 

12, 1995, 

Phil  Olekszyk, 

Deputy  Associate  Administrator  for  Safety 
Compliance  and  Program  Implementation. 
[FR  Doc.  95-23115  Filed  9-15-95;  8:45  am] 
BILLMG  CODE  4910-(M-P 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  96-77;  Notice  1] 

Cantab  Motors,  Ltd.;  Receipt  of 
Application  for  Decision  of 
Inconsequential  Noncompiiance 

Cantab  Motors,  Ltd.  (Cantab)  of 
Ptucellville,  Virginia,  had  determined 
that  some  of  its  vehicles  fail  to  comply 
with  the  automatic  restraint  system 
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requirements  of  49  CFR  571.208, 

Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  208,  “Occupant  Crash 

Protection,”  and  has  filed  an  _ 

appropriate  report  pursuant  to  49  CFR 
Part  573,  “Defect  and  Noncompliance 
Reports.”  Cantah  has  also  applied  to  be 
exempted  from  the  notification  and 
remedy  requirements  of  49  U.S.C. 
Chapter  301 — “Motor  Vehicle  Safety” 
on  the  basis  that  the  noncompliance  is 
inconsequential  to  motor  vehicle  safety. 

This  notice  of  receipt  of  an 
application  is  published  xmder  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  application. 

Paragraph  S4.1.4  of  FMVSS  No.  208 
requires  that  vehicles  manufactured  on 
or  after  September  1, 1989,  be  equipped 
with  a  restraint  system  at  each  front 
outboard  designated  seating  position 
that  meets  the  standard’s  finntal  crash 
protection  requirements  by  means  that 
require  no  action  hy  vehicle  occupants. 
This  type  of  system  is  referred  to  as  an 
automatic  restraint  system. 

Tlie  agency  granted  an  exemption  for  . 
Cantab  to  manufacture  vehicles  without 
automatic  restraints  between  May  16, 
1990  and  May  1, 1993.  Cantab  imported 
and  manufactured  nine  vehicles  without 
automatic  restraint  systems  during  this 
time  period.  However,  after  the 
exemption  had  expired,  Cantab 
imported  and  manufactured  nine  more 
veMcles  without  automatic  restraint 
systems.  Of  these  nine  vehicles,  seven 
entered  the  U.S.  during  1994  and  two  in 
1995.  These  vehicles  all  meet  the 
requirements  of  Standard  No.  208  prior 
to  the  implementation  of  automatic 
restraint  requirements.  Cantab  has 
subsequently  applied  for  an  exemption 
from  the  automatic  restraint 
requirements  for  this  type  of  vehicle. 
Notice  of  receipt  of  its  application  was 
published  on  July  14, 1995  [60  FR 
36328]. 

Cantab  supports  its  application  for 
inconsequential  noncompliance  with 
the  following: 

[Cantab]  submits  that,  during  the  entire 
time  period  subsequent  to  its  initial  grant  of 
exemption  in  May  of  1990,  it  has  imported 
and  manufactured  a  total  of  eighteen  cars. 
Nine  of  these  were  imported  during  the 
period  of  exemption,  nine  subsequent  to  its 
lapsing  and  prior  to  [Cantab’s]  submission  of 
a  second  application  for  exemption.  Each  of 
these  eighteen  cars  were  identically 
constructed  to  meet  all  applicable  FMVSS, 
including  those  of  FMVSS  208  prior  to 
implementation  of  the  automatic  restraint 
requirements.  Dining  this  time,  [Cantab]  has 
made  substantial  progress  in  the 
development  of  a  dud  air  bag  system  and 
expects  to  have  it  installed  and  operative 
within  a  year. 


[Cantab]  has  previously  suggested  to 
NOTSA  in  its  [May  10, 1995]  petition  for 
exemption,  the  imusual  nature  of  its 
vehicles — cars  driven  by  enthusiasts  for 
pleasure,  rather  than  daily  for  business 
commuting  or  on  long  trips,  by  people  who 
own  two  or  more  other  passenger  cars  for 
such  proposes. 

[Cantab]  respectfully  suggests  that  its  nine 
noncomplying  cars,  representing  a  minuscule 
proportion  of  the  total  number  of  motor 
vehicles  sold  and  operated  in  the  U.S.  during 
the  period  of  1994-1995,  operated  as  noted 
above,  constructed  with  welhproven  safety 
systems,  would  not  materially  affect  overall 
motor  vehicle  safety,  and  that  their  operation 
would  be  in  the  public  interest  and  would  be 
consistent  with  the  objectives  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  application  of  Cantab, 
described  above.  Comments  should  refer 
to  the  docket  niunber  and  be  submitted 
to:  Docked  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109, 400  Seventh  Street,  SW., 
Washington,  D.C.,  20509.  It  is  requested 
but  not  required  that  six  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date  > 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  October  18, 
1995. 

(15  U.S.C.  1417;  delegations  of  authority  at 
49  CFR  1.50  and  501.8) 

Issued  on:  September  12, 1995. 

Barry  Felrice, 

Associate  Administrator  for  Safety 
Performance  Standards. 

[FR  Doc.  95-23055  Filed  9-15-95;  8:45  am] 
BILUNG  CODE  4910-6«-M 

Pocket  No.  95-76;  Notice  1] 

Ford  Motor  Company;  Receipt  of 
Application  for  Decision  of 
Inconsequential  Noncompliance 

Ford  Motor  Company  (Ford)  of 
Deaibom,  Michigan  has  determined  that 
some  of  its  vehicles  fail  to  comply  with 
the  display  identification  requirements 
of  49  CFR  571.101,  Federal  Motor 
Vehicle  Safety  Standard  (FMVSS)  No. 
101,  “Controls  and  Displays,”  and  has 
filed  an  appropriate  report  pursuant  to 
49  CFR  Part  573,  “Defect  and 
Noncompliance  Report.”  Ford  has  also 
applied  to  be  exempted  from  the 
notification  and  remedy  requirements  of 


49  U.S.C.  Chapter  301 — “Motor  Vehicle 
Safety”  on  the  basis  that  the  ^ 

noncompliance  is  inconsequential  to 
motor  vehicle  safety. 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  application. 

In  Footnote  3  to  Table  2  in  Standard' 
No.  101,  it  is  specified  that,  “[ijf  the 
odometer  indicates  kilometers,  then 
‘KILOMETERS’  or  ‘km’  shall  appear, 
otherwise,  no  identification  is 
required.” 

Ford  manufactured  approximately 
300,000  vehicles  (1995  model  year 
Rangers,  Explorers,  Crown  Victorias, 
and  Grand  Marquis,  certain  1994  and 
1995  Mustangs,  and  certain  1995  Ford- 
built  Mazda  B-Series  pickup  trucks) 
which  may  not  comply  with  the  display 
identification  requirements  of  Standard 
No.  101.  Within  the  total  population  of 
300,000  vehicles,  any  number  of 
between  24  and  124  vehicles  were 
manufactured  with  an  odometer  that 
measures  distance  in  vmits  of  kilometers 
but  is  not  labeled  as  such  as  Standard 
No.  101  requires.  Ford  has  already 
foimd  and  corrected  24  of  these 
noncompliant  odometers  in  service, 
therefore,  up  to  100  of  them  could  still 
exist. 

Ford  supports  its  application  for 
inconsequential  noncompliance  with 
the  following: 

In  Ford’s  judgment,  this  condition  is 
inconsequential  as  it  relates  to  motor  vehicle 
safety.  [Ford’s]  basis  for  ^his  belief  is  that:  1) 
an  owner  of  an  affected  vehicle  will  readily 
recognize  the  condition  and  return  the 
vehicle  to  a  Ford  dealer  for  corrections;  2) 
even  if  the  condition  were  to  go  undetected, 
the  role  of  the  odometer  in  alerting  drivers 
to  potential  safety-related  problems  is 
minimal;  and  3)  no  reports  of  accidents  or 
injuries  related  to  this  condition  are  known 
or  expected. 

Ford  believes,  as  evidenced  by  those 
odometers  already  identified  by  owners,  that 
this  condition  becomes  obvious  to  an  owner 
early  in  the  “life”  of  a  vehicle  because  of 
more  rapid  mileage  accumulations,  better 
than  expected  fuel  economy,  etc.,  and  that  an 
owner  will  seek  repair  for  the  condition 
through  a  Ford  dealer.  Ford  will  continue  to 
remedy  the  condition  of  any  of  the  vehicles 
brought  to  its  attention  at  no  cost  to  the 
owners,  under  normal  warranty  terms. 

With  respect  to  the  relationship  of  the 
odometer  to  safety,  in  past  rulemaking  (FR 
Vol.  47,  No.  216  at  50497)  the  agency 
concluded  that  the  role  of  the  odometer  in 
alerting  drivers  to  potential  safety-related 
problems  is  not  crucial.  This  conclusion  was 
among  those  leading  to  the  rescission  of 
Federal  Motor  Vehicle  Safety  Standard  No. 
127,  Speedometers  and  Odometers.  That 
standaitl  contemplated  that  the  purpose  of 
the  odometer  requirement  was  twofold.  First, 


48197 


Federal  Register  /  Vol.  60,  No.  180  /  Monday,  September  18,  1995  /  Notices 


it  was  to  inform  purchasers  of  used  vehicles 
of  the  actual  mileage  of  the  vehicles  they 
were  purchasing  to  enable  them  to  ascertain 
the  probable  condition  of  the  vehicle. 

Second,  it  was  to  provide  an  owner  with 
information  so  that  he  or  she  could  maintain 
a  periodic  maintenance  schedule.  In 
rescinding  Safety  Standard  No.  127,  the 
agency  ac^owledged  that  its  reliance  on  the 
Tri-Level  Study  of  the  Causes  of  Traffic 
Accidents  by  the  Indiana  University  Institute 
for  Research  in  Public  Safety,  whidt  led  to 
the  odometer  requirement,  was  misplaced. 
The  agency  concluded  that  although  the 
study  fovmd  that  problems  with  vehicle 
systems  were  causal  or  contributing  factors  in 
up  to  25  percent  of  the  accidents  studies — 
such  as  problems  with  the  brake  system, 
tires,  li^ts  and  signals,  for  example — all  of 
those  causes  involved  components  which 
must  be  periodically  replaced  or  serviced 
regardless  of  mileage.  The  agency  thereby 
concluded  that  deterioration  in.performance, 
such  as  brake  pulling,  or  in  appearance,  such 
as  tire  wear,  etc.,  are  readily  apparent  to  the 
driver  and  should  do  more  to  alert  the  driver 
to  potential  safety-related  problems  than  the 
distance  traveled  indication  on  the  odometer. 

Ford  agrees  with  the  agency’s  conclusion 
that  the  odometer  reading  is  not  a  crucial 
factor  in  alerting  drivers  to  potential  safety- 
related  vehicle  problems,  and  therefore,  it 
submits  that  the  absence  of  the  “km” 
designation  is  not  crucial  in  this  regard.  We 
believe  the  vehicles  that  are  the  subject  of 
this  petition  present  no  direct  or  indirect  risk 
to  motor  vehicle  safety.  Fiurthermore,  in  the 
case  of  the  vehicles  in  question,  even  if  the 
odometer  indication  were  a  crucial  indicator 
or  required  periodic  maintenance,  the 
odometer  reading,  if  relied  on  for  this 
purpose,  would  cause  a  driver  to  seek 
maintenance  sooner  than  required  because 
the  indicated  mileage  would  be 
approximately  1.6  times  greater  than  the 
distance  actually  traveled. 

Therefore,  while  the  absence  of  the  "km” 
designation  is  technically  a  noncompliance, 
and  the  odometer  of  the  affected  vehicles 
registers  distance  traveled  in  kilometers 
while  the  speedometer  registers  in  miles  per 
hour,  we  believe,  for  the  reasons  cited  above, 
the  condition  presents  no  risk  to  motor 
vehicle  safety. 

Interested  persons  tire  invited  to 
submit  written  data,  views,  and 
arguments  on  the  application  of  Ford, 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street  SW., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  six  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 


the  Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  October  18, 1995. 
(15  U.S.C.  1417;  delegations  of  authority  at 
49  CFR  1,50  and  501.8) 

Issued  on:  September  12, 1995. 

Barry  Felrifx, 

Associate  Administrator  for  Safety 
Performance  Standards. 

IFR  Doc.  95-23054  Filed  0-15-95;  8:45  am] 
BIUWG  CODE  4eiO-6»-M 


[Docket  No.  95-39;  Notice  2] 

.Volkswagen  of  America,  Inc.;  Grant  of 
Application  for  Decision  of 
Inconsequential  Noncompiiance 

Volkswagen  of  America,  Inc.  (VWoA) 
of  Auburn  Hills,  Michigan,  determined 
that  some  of  its  vehicles  fail  to  comply 
with  the  power  window  requirements  of 
49  CFR  571.118,  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  118, 
“Power-Operated  Window,  Partition, 
and  Roof  Panel  Systems,”  and  filed  an 
appropriate  report  pursuant  to  49  CFR 
Part  573,  “Defect  and  Noncompfiance 
Reports.”  VWoA  has  also  applied  to  be 
exempted  firom  the  notification  and 
remedy  requirements  of  49  U.S.C. 
Chapter  301 — “Motor  Vehicle  Safety” 
on  the  basis  that  the  noncompliance  is 
inconsequential  to  motor  vehicle  safety. 

Notice  of  receipt  of  the  application 
was  published  on  May  17, 1995,  and  an 
opportunity  afforded  for  comment  (60 
FR  26475). 

Paragraph  S4(e)  of  FMVSS  No.  118 
states  that  power  operated  windows 
may  be  closed  only  “during  the  interval 
between  the  time  the  locking  device 
which  controls  the  activation  of  the 
vehicle’s  engine  is  turned  off  and  the 
opening  of  either  of  a  two-door  vehicle’s 
doors  or,  in  the  case  of  a  vehicle  with 
more  than  two  doors,  the  opening  of  its 
front  doors.” 

From  September  1, 1992  through 
March  5, 1995,  VWoA  manufactured 
approximately  1,200  1995  GTI  vehicles 
and  18,795  1993-1995  Jetta  HI  vehicles 
that  do  not  comply  with  the  power 
window  reqviirements  of  FMVSS  No. 
118.  The  power  windows  in  these 
vehicles  can  be  operated  when  the 
ignition  key  is  in  the  “off’  position  and 
the  passenger  side  front  door  has  been 
opened.  The  windows  should  not  be 
able  to  be  operated  in  this  scenario. 

VWoA  supported  its  application  for 
inconsequential  noncompliemce  with 
the  following: 

The  purpose  of  the  requirement  in 
S4(e)  of  FMVSS  118  specifying  that  the 
power  window  system  not  be  functional 
if  the  ignition  key  is  in  the  “off” 
position  and  one  of  the  front  doors  has 


been  opened,  is  to  reduce  the  possibility 
of  unsupervised  children  operating  the 
power  windows  in  the  vehicle.  S4(e)  is 
based  upon  the  assumption  that  before 
one  of  the  front  doors  has  been  opened, 
an  adult  remains  in  the  vehicle  to 
supervise  and  protect  children  from  the 
safety  risks  associated  with  the 
operation  of  the  power  window  system. 
S4(e)  further  assmnes  that  after  one  of 
the  front  vehicle  doors  has  been  opened, 
no  adult  remains  in  the  vehicle  and 
thereby  creates  a  risk  that  children 
remaining  in  the  vehicle  may  injure 
themselves  by  activating  operational 
power  windows  without  supervision. 
S4(e)  seelcs  to  eliminate  that  risk. 

In  the  case  of  the  affected  vehicles, 
the  power  windows  cease  to  be  operable 
if  the  driver  door  is  opened,  but  remain 
operational  for  a  period  of  IG  minutes 
after  the  passenger  side  front  door  has 
been  opened.  The  rationale  supporting 
the  10  minute  period  is  to  allow  the 
driver  to  close  any  open  windows  even 
though  he  may  already  have  turned  off 
the  ignition  and  the  passenger  may  have 
opened  the  door  and  exited  the  vehicle. 
It  is  a  convenience  feature  permitted  by 
law  in  Europe  and  offered  by 
Volkswagen  to  the  market  in  Europe  as 
a  convenience  feature. 

The  power-operated  roof  panel 
systems  cannot  be  operated  after  the 
ignition  key  has  been  turned  off. 

VWoA  believes  that  its  European 
configuration  inadvertently  built  into 
certain  vehicles  delivered  in  the  United 
States  does  not  affect  their  safety  in  a 
discernible  way.  VWoA  believes  that  as 
long  as  the  driver  door  of  the  vehicle 
has  not  been  opened,  a  person  of  driving 
age  inevitably  remains  in  the  vehicle 
h^ause  the  exiting  of  the  driver  on  the 
passenger  side  front  door  is  extremely 
difficult  and  therefore  unlikely.  The 
affected  vehicles  are  equipped  with 
bucket  seats  and  a  center  transmission 
console  which  cause  the  movement  of 
the  driver  to  the  passenger  side  of  the 
vehicle  without  contortion  to  be 
difficult  and  virtually  impossible.  Also, 
it  makes  no  sense  to  suggest  that  a 
driver  would  exit  the  vehicle  on  the 
passenger  side  of  a  vehicle  with  bucket 
seats  and  [a]  floor  mounted  transmission 
lever  when  he  can  conveniently  open 
the  driver’s  door  for  exit. 

VWoA  has  received  no  customer 
complaints  or  claims  relating  to  the 
ability  of  the  windows  to  operate  after 
the  passenger  door  has  been  opened. 

It  should  also  be  noted  that  the 
Volkswagen  Owner’s  Manual  contains 
an  express  warning  against  leaving 
children  imattended  in  a  vehicle  and 
ageiinst  misuse  of  the  ignition  key.  The 
warning  reads  as  follows: 
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WARNING 

Do  not  leave  children  unattended  in  the 
vehicle  especially  with  access  to  vehicle 
keys.  Unsupervised  use  of  the  keys  can  result 
in  starting  of  the  engine  and  use  of  vehicle 
systems  such  as  the  power  windows  and 
power  sunroof,  whidi  could  result  in  serious 
personal  injury. 

As  explained,  the  probability  of 
unsupervised  children  being  exposed  to 
injury  from  power-operated  window 
systems  dtiring  the  10  minute  interval 
after  the  ignition  key  has  been  turned  off 
and  the  passenger  side  fixint  door  is 
opened  and  before  the  driver  side  front 
door  is  opened,  is  non-existent  and  that 
therefore  this  noncompliance  is 
inconsequential  to  motor  vehicle  safety. 

VWoA  requests  that  this  [application] 
be  granted  so  that  an  unnecessary  and 
co^y  consumer  recall  action  [can]  be 
avoided.  VWoA  expects  a  particularly 
low  owner  response  to  su(^  a  recall,  if 
it  were  imdertaken,  because  the  ability 
to  operate  the  power  windows  after  the 
front  passenger  side  door  has  been 
open^  would  likely  be  viewed  by  the 
owner  to  offer  a  valuable  convenience 
featmre  without  any  apparent  safety 
disadvantage. 

No  comments  were  received  on  the 
application. 

VWoA  is  correct  that  the  purpose  of 
requiring  inoperative  power  windows  is 
to  reduce  the  possibility  of 
imsupervised  children  operating  them. 
In  the  noncompliant  vehicles,  the  power 
window  system  remains  operable  only 
when  the  front  passenger  side  door  is 
opened,  a  time  when  the  operator 
presumably  remains  behind  the  wheel. 

If  the  operator  exits  by  the  driver’s  door, 
the  system  is  disabled;  it  is  not  likely 
that  an  operator  would  exit  by  means  of 
the  passenger  door  since  that  would 
ent^  passing  over  the  cmnbersome 
console  between  the  two  seats.  Thus, 
the  purpose  of  the  requirement  in  this 
situation  is  still  highly  likely  to  be  met. 

In  consideration  of  the  foregoing,  the 
applicant  has  met  its  burden  of 
persuasion  that  the  noncompliance 
herein  described  is  inconsequential  to 
motor  vehicle  safety.  Accordingly,  the 
applicant  is  hereby  exempted  from  the 
requirements  of  49  U.S.C.  30118  and 
30120  to  notify  and  remedy  a 
noncompliance  with  a  Federal  motor 
vehicle  safety  standard. 

(15  U.S.C  1417;  delegations  of  authority  at 
49  CFR  1.50  and  501.8) 

Issued  on:  September  12, 1995. 

Barry  Felrice, 

Associate  Administrator  for  Safety 
Performance  Standards. 

[FR  Doc.  95-23053  Filed  9-15-95;  8:45  am] 
BILUNQ  CODE  4910-6a-P 


DEPARTMENT  OF  THE  TREASURY 

[Treasury  Directive  Number  15-12] 

Delegation  of  Authority  to  the  Director, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  to  Investigate  Violations  of 
18  U.S.C.§§  1956  and  1957 

September  11, 1995. 

1.  Purpose.  This  Directive  delegates  to 
the  Director,  Bureau  of  Alcohol, 

Tobacco  and  Firearms  (ATF),  authority 
to  investigate  violations  of  18  U.S.C. 

§§  1956  and  1957. 

2.  Delegation.  By  virtue  of  the 
authority  vested  in  the  Secretary  of  the 
Treasury  by  18  U.S.C.  §§981, 1956(e) 
and  1957(e)  and  the  authority  delegated 
to  the  Under  Secretary  (Enforcement)  by 
Treasury  Order  (TO)  101-05,  there  is 
hereby  delegated  to  the  EKrector,  ATF: 

a.  investigatory  authority  over 
violations  of  18  U.S.C.  §  1956  or  1957 
involving  18  U.S.C.  §§  2341-2346 
(trafficking  in  contraband  cigarettes); 

§  38  of  the  Arms  Export  Control  Act,  22 
U.S.C.  §  2778  (relating  to  the 
importation  of  items  on  the  U.S. 
Mimitions  Import  List,  except  violations 
relating  to  exportation,  in  transit, 
temporary  import,  or  temporary  export 
transactions);  and  18  U.S.C.  §  1952 
(relating  to  travelling  in  interstate 
commerce,  with  respect  to  liquor  on 
which  Federal  excise  tax  has  not  been 
paid);  or  any  act  or  activity  constituting 
an  offense  listed  in  18  U.S.C.  §  1961(1), 
with  respect  to  any  act  or  threat 
involving  arson,  which  is  chargeable 
under  State  law  and  punishable  for 
more  than  one  year  imprisonment;  and 

b.  seizure  and  forfeiture  authority  and 
related  authority  imder  18  U.S.C.  §  981 
relating  to  violations  of  18  U.S.C.  §  1956 
or  1957  within  the  investigatory 
jurisdiction  of  ATF  imder  paragraph 
2.a.,  and  seizure  authority  under  18 
U.S.C.  §  981  relating  to  any  other 
violation  of  18  U.S.C.  §  1956  or  1957  if 
the  bureau  with  investigatory  authority 
is  not  present  to  make  the  seizvire. 
Property  seized  under  18  U.S.C.  §  981 
where  investigatory  jurisdiction  is  with 
another  bureau  not  present  at  the  time 
of  the  seizure  shall  be  tiumed  over  to 
that  bureau. 

3.  Forfeiture  Remission.  The  Director, 
ATF,  is  authorized  to  remit  or  mitigate 
forfeitvures  of  property  valued  at  not 
more  them  $500,000  seized  pursuant  to 
paragraph  2.b. 

4.  Redelegation.  The  authority 
delegated  by  this  Directive  may  be 
redelegated. 

5.  Coordination. 

a.  If  at  emy  time  during  an 
investigation  of  a  violation  of  18  U.S.C. 
§  1956  or  1957,  the  Director,  ATF, 


discovers  evidence  of  a  matter  within 
the  jvurisdiction  of  another  Treasury 
bureau,  the  Director,  ATF,  shall 
immediately  notify  that  bureau  of  the 
investigation  and  invite  that  bureau  to 
participate  in  the  investigation.  The 
Director,  ATF,  shall  attempt  to  resolve 
disputes  over  investigatory  jurisdiction 
with  other  Treasury  bureaus  at  the  field 
level. 

b.  The  Under  Secretary  (Enforcement) 
shall  settle  disputes  that  caimot  be 
resolved  by  the  bureaus.  The  Under 
Secretary  (Enforcement)  shall  settle 
disputes  over  investigatory  jinisdiction 
wiffi  the  Internal  Revenue  ^rvice  in 
consultation  with  the  Commissioner, 
Internal  Revenue  Service. 

c.  With  respect  to  matters  discovered 
within  the  investigatory  jurisdiction  of  a 
Department  of  Justice  bureau  or  the 
Postal  Service,  the  Director,  ATF,  shall 
adhere  to  the  provisions  on  notice  and 
coordination  in  the  “Memorandum  of 
Understanding  Among  the  Secretary  of 
the  Treasury,  ffie  Attorney  General  and 
the  Postmaster  General  Regarding 
Money  Laimdering  Investigations,” 
dated  August  16, 1990,  or  any  such 
subsequent  memorandum  of 
understanding  entered  pursuant  to  18 
U.S.C.  §  1956(e)  or  1957(e)f  * 

d.  With  respect  to  seizure  and 
forfeiture  operations  and  activities 
within  its  investigative  jurisdiction, 

ATF  shall  comply  with  the  policy, 
procedures,  and  directives  developed 
and  maintained  by  the  Treasury 
Executive  Office  for  Asset  Forfeiture. 
Compliance  shall  include  adhering  to 
the  oversight,  reporting,  and 
administrative  requirements  relating  to 
seizure  and  forfeiture  contained  in  such 
policy,  procedures,  and  directives. 

6.  Authorities. 

a.  18  U.S.C.  §§981, 1952, 1956, 1957, 
1961,  and  2341-2346. 

b.  31  U.S.C.  §§  5311-5326  (other  than 
violations  of  31  U.S.C.  §  5316). 

c.  22  U.S.C.  §  2778. 

d.  TO  101-05,  “Reporting 
Relationships  and  Supervision  of 
Officials,  Offices  and  Bureaus, 

Delegation  of  Certain  Authority,  and 
Order  of  Succession  in  the  Department 
of  the  Treasury.” 

e.  TO  102-14,  “Delegation  of 
Authority  with  Respect  to  the  Treasury 
Forfeitvu«  Fund  Act  of  1992,”  dated 
January  10, 1995. 

7.  Cancellation.  Treasiuy  Directive 
15-12,  “Delegation  of  Authority  to  the 
Director,  Bureau  of  Alcohol,  Tobacco 
and  Firearms  to  Investigate  Violations  of 
18  U.S.C.  §§  1956  and  1957,”  dated  May 
1, 1991,  is  superseded. 

8.  Expiration  Date.  This  Directive 
shall  expire  three  years  from  the  date  of 
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issuance  unless  superseded  or  cancelled 
prior  to  that  date. 

9.  Office  of  Primary  Interest.  Office  of 
the  Under  Secretary  (Enforcement). 
Ronald  K.  Noble, 

Under  Secretary  (Enforcement). 

[FR  Doc.  95-23071  Filed  9-15-95;  8:45  am) 
BILUNQ  CODE  4810-2S-P 


[Treasury  Directive  Number  15-29] 

Delegation  of  Authority  to  the  > 
Commissioner,  United  States  Customs 
Service,  To  Investigate  Violations  of  18 
U.S.C.§§  1956  and  1957 

September  11, 1995. 

1.  Purpose.  This  Directive  delegates  lo 
the  Commissioner,  United  States 
Customs  Service,  authority  to 
investigate  violations  of  18  U.S.C. 

§§  1956  and  1957. 

2.  Delegation.  By  virtue  of  the 
authority  vested  in  the  Secretary  of  the 
Treasury  by  18  U.S.C.  §§  981, 1956(e) 
and  1957(e)  and  the  authority  delegated 
to  the  Undm  Secretary  (Enforcement)  by 
Treasury  Order  (TO)  101-05,  there  is 
hereby  delegated  to  the  Commissioner, 
United  States  Customs  Service: 

a.  investigatory  authority  over 
violations  of  18  U.S.C.  §  1956  or  1957 
involving  18  U.S.C.  §§  542,  545,  549, 

659, 1461-63, 1465, 2251-52.2314,  and 
2321;  19  U.S.C.  §  1590;  21  U.S.C.  §  863; 
offenses  imder  §  11  of  the  Export 
Administration  Act  of  1979  (50  U.S.C. 
App.  §  2410);  offenses  imder  §  206  of  the 
International  Emergency  Economic 
Powers  Act  (50  U.S.C.  §  1705);  offenses 
under  §  16  of  the  Trading  With  the 
Enemy  Act  (50  U.S.C.  App.  §  16);  and 
offenses  under  §  38  of  the  Arms  Export 
Control  Act  (22  U.S.C.  §  2778)  (relating 
to  the  exportation,  intransit,  temporary 
import,  or  temporary  export 
transactions); 

b.  investigatory  authority  over 
violations  of  18  U.S.C. 

§  1956(a)(2)(B)(ii),  involving  a  reporting 
violation  under  31  tJ.S.C.  §  5316; 

c.  investigatory  authority  over 
violations  of  18  U.S.C.  §  1956(a)(3) 
relating  to  violations  within  the 
investigatory  jurisdiction  of  the  U.S. 
Customs  Service  under  paragraphs  2.a. 
and  b.;  and 

d.  seizure  and  forfeiture  authority  and 
related  authority  under  18  U.S.C.  §  981 
relating  to  violations  of  18  U.S.C.  §  1956 
or  1957  within  the  investigatory 
jurisdiction  of  the  Customs  Service 
under  paragraphs  2.a.,  2.b.,  and  2.C.,  and 
seizure  authority  under  18  U.S.C.  §  981 
relating  to  any  other  violation  of  18 
U.S.C.  §1956  or  1957  if  the  bureau  with 
investigatory  authority  is  not  present  to 
make  the  seizure.  Property  seized  under 


18  U.S.C.  §981  where  investigatory 
jurisdiction  is  with  another  bureau  not 
present  at  the  time  of  the  seizure  shall 
be  turned  over  to  that  bureau. 

3.  Forfeiture  Remission.  The 
Commissioner,  United  States  Customs 
Service,  is  authorized  to  remit  or 
mitigate  forfeitures  of  property  valued  at 
not  more  than  $500,000  seized  pursuant 
to  paragraph  2.d. 

4.  Redelegation.  The  authority 
delegated  by  this  directive  may  be 
redelegated. 

5.  Coordination. 

a.  If  at  any  time  during  an 
investigation  of  a  violation  of  18  U.S.C.  . 
§  1956  or  1957,  the  U.S.  Customs 
Service  discovers  evidence  of  a  matter 
within  the  jurisdiction  of  another 
Treasury  bureau  or  office,  the  U.S. 
Customs  Service  shall  immediately 
notify  that  bureau  or  office  with 
investigatory  jurisdiction  of  the 
investigation  and  invite  that  bureau  or 
office  to  participate  in  the  investigation. 
The  Commissioner,  U.S.  Customs 
Service,  shall  attempt  to  resolve 
disputes  over  investigatory  jurisdiction 
wi^  other  Treasury  bureaus  at  the  field 
level  or  in  the  case  of  the  Office  of 
Foreign  Assets  Control,  at  the 
headqueirters  level. 

b.  The  Under  Secretary  (Enforcement) 
shall  settle  disputes  that  caimot  be 
resolved  by  the  bureaus.  The  Under 
Secreteiry  (Enforcement)  shall  settle 
disputes  over  investigatory  jurisdiction 
with  the  Internal  Revenue  Service  in 
consultation  with  the  Commissioner, 
Internal  Revenue  Service. 

c.  With  respect  to  matters  discovered 
within  the  investigatory  jurisdiction  of  a 
Department  of  Justice  bureau  or  the 
Postal  Service,  the  U.S.  Customs  Service 
shall  adhere  to  the  provisions  on  notice 
and  coordination  in  the  “Memorandum 
of  Understanding  Among  the  Secretary 
of  the  Treasury,  the  Attorney  General 
and  the  Postmaster  General  Regarding 
Money  Laundering  Investigations,” 
dated  August  16, 1990,  or  any  such 
subsequent  memorandum  of 
understanding  entered  pursuant  to  18 
U.S.C.  §  1956(e)  or  1957(e). 

d.  With  respect  to  seizure  and 
forfeiture  operations  and  activities 
within  its  investigative  jiuisdiction,  U.S. 
Customs  Service  shall  comply  with  the 
policy,  procedures,  and  directives 
developed  and  maintained  by  the 
Treasury  Executive  Office  for  Asset 
Forfeiture.  Compliance  will  include 
adhering  to  the  oversight,  reporting,  and 
administrative  requirements  relating  to 
seizure  and  forfeiture  contained  in  such 
pohcy,  procedures,  and  directives. 

6.  Authorities. 


a.  18  U.S.C.  §§  542,  545,  549,  659, 
981,1461-1463* 1465, 1956, 1957,  2251- 
52,  2314,  and  2321. 

b.  19  U.S.C.  §  1590. 

c.  21  U.S.C.  §  863. 

d.  22  U.S.C.  §  2778. 

e.  31  U.S.C.  §5316. 

f.  50  U.S.C.  App.  §  16, 1705,  and  App. 
2410. 

g.  TO  101-05,  “Reporting 
Relationships  and  Supervision  of 
Officials,  Offices  and  Bureaus, 
Delegation  of  Certain  Authority,  and 
•Order  of  Succession  in  the  Department 
of  the  Treasury.” 

h.  TO  102-14,  “Delegation  of 
Authority  with  Respect  to  the  Treasury 
Forfeiture  Fund  Act  of  1992,”  dated 
January  10, 1995. 

7.  Cancellation.  Treasury  Directive 
15-29,  “Delegation  of  Authority  to  the 
Commissioner,  United  States  Customs 
Service  to  Investigate  Violations  of  18 

.  U.S.C.  §§  1956  and  1957,”  dated  May  1, 
1991,  is  superseded. 

8.  Expiration  Date.  This  Directive 
shall  expire  three  years  from  the  date  of 
issuance  unless  superseded  or  cancelled 
prior  to  that  date. 

9.  Office  of  Primary  Interest.  Office  of 
the  Under  S^retary  (Enforcement). 
Ronald  K.  Noble, 

Under  Secretary  (Enforcement). 

[FR  Doc.  95-23070  Filed  9-15-95;  8:45  am] 
BILUNQ  CODE  4810-2S-P 


[Treasury  Directive  Number  15-42] 

Delegation  of  Authority  to  the 
Commissioner,  Internal  Revenue 
Service,  To  Perform  Functions  Under 
the  Money  Laundering  Control  Act  of 
1986,  as  Amended 

September  11, 1995. 

1.  Purpose.  This  Directive  delegates  to 
the  Conunissioner,  Internal  Revenue 
Service  (IRS),  investigatory,  seizure  and 
forfeiture  authority  under  the  Money 
Laundering  Control  Act  of  1986,  Public 
Law  99-570,  Subtitle  H  (October  27, 
1986),  as  amended. 

2.  Delegation.  By  virtue  of  the 
authority  vested  in  the  Secretary  of  the 
Treasury  by  18  U.S.C.  §§981, 1956(e). 
1957(e)  and  the  authority  delegated  to 
the  Under  Secretary  (Enforcement)  by 
Treasury  Order  (TO)  101-05,  there  is 
hereby  delegated  to  the  Commissioner, 
IRS: 

a.  investigatory  authority  over 
violations  of  18  U.S.C.  §§  1956  and  1957 
where  the  underlying  conduct  is  subject 
to  investigation  under  Title  26  or  under 
the  Bank  Secrecy  Act,  as  amended;  31 
U.S.C.  §§  5311-5328  (other  than 
violations  of  31  U.S.C.  §  5316); 
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b.  seizure  and  forfeiture  authority 
over  violations  of  18  U.S.C.  §  981 
relating  to  violations  of: 

(1)  31  U.S.C.  §§  5313  and  5324;  and 

(2)  18  U.S.C.  §§  1956  and  1957  which 
are  within  the  investigatory  jurisdiction 
of  IRS  pursuant  to  paragraph  2.a.:  and 

a  seizure  authority  relating  to  any 
other  violation  of  18  U.S.C.  §  1956  or 
1957  if  the  bureau  with  investigatory 
authority  is  not  present  to  make  the 
seizure.  Property  seized  under  18  U.S.C. 

§  981  where  investigatory  jurisdiction  is 
solely  with  another  bureau  not  present 
at  the  time  of  the  seizure  shall  be  turned 
over  to  that  bureau. 

3.  Forfeiture  Remission.  The 
Commissioner,  IRS,  is  authorized  to 
remit  or  mitigate  forfeitures  of  properly 
valued  at  not  more  than  $500,000  seiz^ 
pursuant  to  paragrwh  2.b. 

4.  Redelegation.  The  authority 
delegated  by  this  directive  may  be 
redelegated. 

5.  Coordination. 

a.  If  at  any  time  diuring  an 
investigation  of  a  violation  of  18  U.S.C. 

§  1956  or  1957,  IRS  discovers  evidence 
of  a  matter  within  the  jurisdiction  of 
another  Treasury  bureau,  to  the  extent 
authorized  by  law,  IRS  shall 
immediately  notify  that  bureau  of  the 
investigation  and  invite  that  bureau  to 
participate  in  the  investigation.  The 
Commissioner,  IRS,  shall  attempt  to 
resolve  disputes  over  investigatory 
jurisdiction  with  other  Treasury  bureaus 
at  the  field  level. 

b.  The  Under  Secretary  (Enforcement) 
shall  settle  disputes  that  cannot  be 
resolved  by  the  bureaus  in  consultation 
with  the  Commissioner,  IRS. 

c.  With  res|>ect  to  matters  discovered 
within  the  investigatory  jurisdiction  of  a 
Department  of  Justice  bvueau  or  the 
Postal  Service,  IRS  shall  adhere  to  the 
provisions  on  notice  and  coordination 
in  the  “Memorandiun  of  Understanding 
Among  the  Secretary  of  the  Treasury, 
the  Attorney  General  and  the  Postmaster 
General  Regarding  Money  Laimdering 
Investigations,”  dated  August  16, 1990, 
or  any  such  subsequent  memorandiun  of 
imderstanding  entered  pursuant  to  18 
U.S.C.  §  1956re)  or  1957(e). 

d.  With  respect  to  seizure  and 
forfeiture  operations  and  activities 
within  its  investigative  jiuisdiction,  IRS 
shall  comply  with  the  policy, 
procedures,  and  directives  developed 
and  maintained  by  the  Treasury 
Executive  Ofiice  for  Asset  Forfeiture. 
Comphance  will  include  adhering  to  the 
oversight,  reporting,  and  administrative 
requirements  relating  to  seizure  and 
forfeiture  contained  in  such  policy, 
procedures,  and  directives. 

6.  Authorities. 

a.  18  U.S.C.  §§  981, 1956  and  1957. 


b.  31  U.S.C.  §§  5311-5328  (other  than 
violations  of  31  U.S.C.  §  5316). 

c.  TO  101-05,  “Reporting 
Relationships  and  Supervision  of 
Officials,  Offices  and  Bureaus, 
Delegation  of  Certain  Authority,  and 
Order  of  Succession  in  the  Department 
of  the  Treasury.” 

d.  TO  102-14,  “Delegation  of 
Authority  with  Respect  to  the  Treasury 
Forfeiture  Fund  Act  of  1992,”  dated 
January  10, 1995. 

7.  Cancellation.  Treasury  Directive 
15-42,  “Delegation  of  Authority  to  the 
Commissioner,  Internal  Revenue  Service 
to  Perform  Functions  Under  the  Money 
Laundering  Control  Act  of  1986,  as 
amended,”  dated  May  1, 1991,  is 
superseded. 

8.  Expiration  Date.  This  Directive 
shall  expire  three  years  firom  the  date  of 
issuance  unless  superseded  or  cancelled 
prior  to  that  date. 

9.  Office  of  Primary  Interest.  Office  of 
the  Under  Secretary  (Enforcement). 
Rtmald  K.  Noble, 

Under  Secretary  (Enforcement). 

[FR  Doc.  95-23069  Filed  9-15-95;  8:45  am] 
BHJJNQ  CODE  4810-25-P 


[Treasury  Directive  Number  15-54] 

Delegation  of  Authority  to  the  Director, 
United  States  Secret  Service,  To 
Investigate  Violations  of  18  U.S.C. 
§§1956  and  1957 

September  11, 1995. 

1.  Purpose.  This  Directive  delegates  to 
the  Director,  United  States  Secret 
Service,  authority  to  investigate 
violations  of  18  U.S.C.  §§  1956  and 
1957. 

2.  Delegation.  By  virtue  of  the 
authority  vested  in  the  Secreteuy  of  the 
Treasury  by  18  U.S.C.  §§981, 1956(e), 
1957(e)  and  the  authority  delegated  to 
the  Under  Secretary  (Enforcement)  by 
Treasury  Order  (TO)  101-05,  there  is 
hereby  delegated  to  the  Director,  United 
States  Secret  Service: 

a.  investigatory  authority  over 
violations  of  18  U.S.C.  §§  1956  and  1957 
involving  an  offense  under  18  U.S.C. 

§§  471—473  (counterfeiting  of 
obligations  or  securities  of  the  United 
States);  18  U.S.C.  §§  500-503 
(counterfeiting  of  blank  or  postal  money 
orders,  postage  stamps,  foreign 
government  postage  and  revenue 
stamps,  and  postmarldng  stamps);  18 
U.S.C.  §  657  (involving  ffieft, 
embezzlement  or  misapplication  by 
employees  of  the  Federal  Deposit 
Insurance  Corporation);  and  18  U.S.C. 

§  1029  (fi'aud  and  related  activity  in 
connection  with  access  devices);  and 

b.  seizure  and  forfeiture  authority  and 
related  authority  under  18  U.S.C.  §  981 


relating  to  violations  of  §  1956  or  1957 
within  the  investigatory  jurisdiction  of 
Secret  Service  under  paragraph  2.a..  and 
sei2aure  authority  under  18  U.S.C.  §  981 
relating  to  any  other  violations  of  18 
U.S.C.  §  1956  or  1957  if  the  bureau  with 
investigatory  authority  is  not  present  to 
make  the  seizure.  Property  seized  under 
18  U.S.C.  §  981  where  investigatory 
jurisdiction  is  with  another  bureau  not 

E resent  at  the  time  of  the  seizure  shall 
a  turned  over  to  that  bureau. 

3.  Foffeiture  Remission.  The  Director, 
United  States  Secret  Service,  is 
authorized  to  remit  or  mitigate 
forfeitures  of  property  valued  at  not 
more  than  $500,000  seized  pursuant  to 
paragraph  2.b. 

4.  Redelegation.  The  authority 
delegated  by  this  directive  may  be 
redelegated. 

5.  Coordination. 
a.  If  at  any  time  during  an 
investigation  of  a  violation  of  18  U.S.C. 

§  1956  or  1957,  Secret  Service  discovers 
evidence  of  a  matter  within  the 
jurisdiction  of  another  Treasury  bureau, 
Secret  Service  shall  immediately  notify 
that  bureau  of  the  investigation  and 
invite  that  biueau  to  participate  in  the 
investigation.  Secret  Service  shall 
attempt  to  resolve  disputes  over 
investigatory  jurisdiction  with  other 
Treasury  bureaus  at  the  field  level. 

b.  The  Under  Secretary  (Enforcement) 
shall  settle  disputes  that  cannot  be 
resolved  by  the  bureaus.  The  Under 
Secretary  (Enforcement)  shall  settle 
disputes  over  investigatory  jurisdiction 
with  the  Internal  Revenue  ^rvice  in 
consultation  with  the  Commissioner, 
Internal  Revenue  Service. 

c.  With  respect  to  matters  discovered 
within  the  investigatory  jurisdiction  of  a 
Department  of  Justice  biueau  or  the 
Postal  Service,  Secret  Service  shall 
adhere  to  the  provisions  on  notice  and 
coordination  in  the  “Memorandum  of 
Understanding  Among  the  Secretary  of 
the  Treasury,  tiie  Attorney  General  and 
the  Postmaster  General  Regarding 
Money  Laimdering  Investigations,” 
dated  August  16, 1990,  or  any  such 
subsequent  memorandum  of 
understanding  entered  pursuant  to  18 
U.S.C.  §  1956(e)  or  1957(e). 

d.  With  respect  to  seizure  and 
forfeiture  operations  and  activities 
within  its  investigative  jurisdiction. 
Secret  Service  sh^l  comply  with  thef 
policy,  procedures,  and  directives 
developed  and  maintained  by  the 
Treasury  Executive  Office  for  Asset 
Forfeiture.  Compliance  will  include 
adhering  to  the  oversight,  reporting,  and 
administrative  requirements  relating  to 
seizure  and  forfeiture  contained  in  such 
pohcy,  procedures,  and  directives. 

6.  Authorities. 
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a.  18  U.S.C.  §§471-473,  500-503, 

657, 981, 1029, 1956  and  1957. 

b.  TO  101-05,  “Reporting 
Relationships  and  Supervision  of 
Officiids,  Offices  and  Bureaus, 
Delegation  of  Certain  Authority,  and 
Order  of  Succession  in  the  Department 
of  the  Treasury.” 

c.  TO  102-14,  “Delegation  of 
Authority  with  Respect  to  the  Treasvuy 
Forfeiture  Fimd  Act  of  1992,”  dated 
January  10, 1995. 

7.  Cancellation.  Treasury  Directive 
15-54,  “Delegation  of  Authority  to  the 
Director,  United  States  Secret  Service  to 
Investigate  Violations  of  18  U.S.C. 

§§  1956  and  1957,”  dated  May  1, 1991, 
is  superseded. 

8.  Expiration  Date.  This  Directive 
shall  expire  three  years  from  the  date  of 
issuance  unless  superseded  or  cancelled 
prior  to  that  date. 

9.  Office  of  Primary  Interest.  Office  of 
the  Under  Secretary  (Enforcement). 
Ronald  K.  Noble, 

Under  Secretary  (Enforcement). 

[FR  Doc.  95-23068  Filed  9-15-95;  8:45  am] 
BILUNQ  CODE  4810-2S-M 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally:Slgnlficant  Objects  Imported 
for.Exhlbltlon;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 


27, 1978  (43  FR  13359,  March  29, 1978), 
and  Delegation  Order  No.  85-5  of  June 
27, 1985  (50  FR  27393,  July  2, 1985),  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit,  “Johannes 
Vermeer”  (See  list '),  imported  firom 
abroad  for  the  temporary  exhibition 
without  profit  witffin  the  United  States, 
are  of  cultural  significance.  These 
objects  are  imported  pursuant  to  a  loan 
agreement  wiffi  the  foreign  lenders.  I 
also  determine  that  the  exhibition  or 
display  of  the  listed  exhibit  objects  at 
the  National  Gallery  of  Art  from  on  or 
about  November  12, 1995,  through 
February  11, 1996,  is  in  the  national 
interest.  Public  Notice  of  this 
determination  is  ordered  to  be 
published  in  the  Federal  Register. 

Dated:  September  12, 1995. 

Les  Jin, 

General  Counsel. 

[FR  Doc.  95-23011  Filed  9-15-95;  8:45  am] 

■  BILLMQ  CODE  823(M>1-M 


Culturally  Significant  Objects  Imported 
for  Exhibition  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359,  March  29, 1978), 


'  A  copy  of  this  list  may  be  obtained  by 
contacting  Mr.  Paul  Manning,  Assistant  General 
Counsel,  at  202/619-5997,  and  the  address  is  Room 
700,  U.S.  Information  Agency,  301  4th  Street  SW., 
Washington,  DC  20547-0001. 


and  Delegation  Order  No.  85-5  of  June 
27, 1985  (50  FR  27393,  July  2, 1985),  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit,  “Splendors  of 
Imperial  China:  Treasures  from  the 
National  Palace  Museum,  Taipei”  (See 
Ust  ^),  imported  from  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  The 
Metropolitan  Museum  of  Art,  New  York, 
New  York  on  or  about  March  12, 1996 
through  May  19, 1996,  at  The  Art 
Institute  ofChicago,  Chicago,  Illinois  on 
or  about  June  28, 1996  through  August 
25, 1996,  at  the  Asian  Art  Museum  of 
San  Francisco,  San  Francisco,  California 
on  or  about  October  14, 1996  through 
December  8, 1996,  and  at  the  National 
Gallery  of  Art,  Washington,  DC  on  or 
about  January  27, 1997  through  April  6, 
1997  is  in  the  national  interest.  Public 
Notice  of  this  determination  is  ordered 
to  be  published  in  the  Federal  Register. 

Dated:  September  11, 1995. 

Les  Jin, 

General  Counsel. 

[FR  Doc.  95-23012  Filed  9-15-95;  8:45  am] 
BILLMIG  CODE  8230-«1-M 

'  A  copy  of  this  list  may  be  obtained  by 
contacting  Mr.  Paul  W.  Manning  of  the  Office  of  the 
General  Counsel  of  USIA.  The  telephone  number  is 
202  619-5997,  and  the  address  is  room  700,  U.S. 
Information  Agency,  301  Fourth  Street,  SW., 
Washington,  DC  20547. 
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Sunshine  Act  Meetings 


Federal  Register 
Vol.  60.  No.  180 
Monday,  September  18,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  “Government  in  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552b{e)(3). 


CONSUMER  PRODUCT  SAFETY  COMMISSION 
WASHINGTON,  DC  20207 

TIME  AND  DATE:  Thursday,  September  21. 
1995, 10:00  a.m. 

LOCATION:  Room  420,  East  West  Towers, 
4330  East  West  Highway,  Betbesda, 
Maryland. 

STATUS:  Open  to  the  Public. 

MATTER  TO  BE  CONSIDERED: 

Acetone  Petitiim  HP  95-2 
The  staff  will  brief  the  Commission  on 
petition  HP  95-2  requesting  that  the 
Commission  issue  a  rule  to  ban  acetone 
packaged  for  household  use  in  one-gallon 
containers. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dimn,  Office  of 
the  Secretary,  4330  East  West  Highway, 
Bethesda,  MD  20207  (301)  504-0800. 

September  13, 1995. 

Sadye  E.  Dunn, 

Secretary. 

[FR  Doc.  95-23236  Filed  9-14-95;  3:12  pm] 

BIUMQ  CODE  esss-ei-M 


DEFENSE  NUCLEAR  FACILITIES  SAFETY 
BOARD 

Pursuant  to  the  provisions  of  the 
“Government  in  the  Svmshine  Act”  (5 
U.S.C.  §  552b),  notice  is  hereby  given  of 
the  following  Board  meeting: 

“FEDERAL  REGISTER”  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  60  FR  47438. 


PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  10:00  a.m.,  September  20, 

1995. 

CHANGES  IN  THE  MEETING:  The  meeting 
time  has  been  changed  to  2:30  p.m. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Robert  M.  Andersen,  General  Coimsel, 
Defense  Nuclear  Facilities  Safety  Board, 
625  Indiana  Avenue,  NW.,  Suite  700, 
Washington,  DC  20004,  (800)  788-4016. 
This  is  a  toll  hee  ntunber. 

Dated:  September  14, 1995. 

John  T.  Conway, 

Chairman. 

(FR  Doc.  95-23217  Filed  9-14-95;  3:12  pm) 
BILUNQ  CODE  SSTO-OI-M 

FEDERAL  COMMUNICATIONS  COMMISSION 
MATTER  TO  BE  CONSIDERED: 

Deletion  of  agenda  items  from  September 
14th  open  meeting. 

The  following  items  have  been 
deleted  horn  the  list  of  agenda  items 
scheduled  for  consideration  at  the 
September  14, 1995,  Open  Meeting  and 
previously  listed  in  the  Commission’s 
Notice  of  September  7, 1995. 

Item  No.,  Bureau,  and  Subject 

2 — Common  Carrier —  Title;  Price  Cap 
Performance  Review  for  Local 
Exchange  Carriers  (CC  Docket  No.  94- 
1,  Phase  n).  Summary:  The 
Commission  will  consider  revising 
proposals  related  to  establishing  a 
permanent  method  for  determining 
the  “X”  factor  for  price  cap  local 
exchange  carriers. 

5 — Wireless  Telecommunications — 
Title:  Interconnection  and  Resale 
Obligations  Pertaining  to  Commercial 
Mobile  Radio  Services  (CC  Docket  No. 
94-54).  Summary:  The  Commission 


will  consider  whether  commercial 
mobile  radio  services  should  be 
prohibited  from  restricting  resale  of 
their  services. 

Dated  September  14, 1995. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  95-23229  Filed  9-14-95;  3:40  am] 
BILUNQ  CODE  6712-01-F 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Friday. 
September  22, 1995. 

PLACE:  MarrinerS.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  aimounced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
annotmcement  of  bank  and  bank 
holding  compsmy  applications 
scheduled  for  the  meeting. 

Dated:  September  14, 1995. 

Jennifer  J.  Johnson, 

Depu  ty  Secretary  of  the  Board. 

[FR  Doc.  95-23159  Filed  9-14-95;  11:46  am] 
BILUNQ  CODE  621(M>1-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidentiai,  Rule,  Proposed  Rule, 
arxj  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Re^er.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7CFR  Pause 

[DA-91-01  OA] 

Grading  and  inspection,  General 
Specifications  for  Approved  Plants  and 
Standards  for  Grades  of  Dairy 
Products;  United  States  Standards  for 
Grades  of  Colby  Cheese 

Correction 

In  rule  document  95-4953  beginning 
on  page  11246,  in  the  issue  of 
We^esday,  March  1, 1995,  make  the 
following  correction: 

§58,2479  [Corrected] 

On  page  11249,  in  the  third  column, 
in  §58.2479,  in  the  table  entitled 
“TABLE  I~CLASSIFICATION  OF 
FLAVOR  WITH  CORRESPONDING  U.S. 
GRADE”,  in  the  subheading  entitled 
“A”,  in  the  sixth  line,  “S”  should  be 
removed. 

BILIJNQ  COOe  1605-01-0 


DEPARTMENT  OF  AGRICULTURE 
Consolidated  Farm  Service  Agency 

7CFRPart718 

RIN0560-AE29 

1995  Wheat  Feed  Grains,  Upland  and 
Extra  Long  Staple  Cotton,  and  Rice 
Price  Support  Programs 

Correction 

In  rule  document  95—20782  beginning 
on  page  44255,  in  the  issue  of  Friday, 
August  25, 1995,  make  the  following 
correction: 

On  page  44257,  in  the  first  column, 
amendatory  instruction  No.  5  should 
read: 

“5.  Section  718.40  is  amended  by 
removing  paragraphs  (a)(1)  and  (b)(3), 
redesignating  paragraphs  (a)(2)  as  (a)(1), 

(b) (4)  as  (b)(3),  respectively,  and 
revising  paragraph  (c),  introductory  text, 

(c) (1)  and  (c)(2),  introductory  text,  to 
read  as  follows:”. 

BILUNQ  C006  1506-01-0 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  49-95] 

Proposed  Foreign-Trade  Zone  •  St 
Lucie  County,  FL;  Application  and 
Public  Hearing 

Correction 

In  notice  document  95-22503 
appearing  on  page  47148  in  the  issue  of 
Monday,  September  11, 1995,  make  the 
following  corrections: 

In  the  ^rd  column,  in  the  second  full 
paragraph,  begiiming  in  the  seventh 
line,  “[60  days  from  date  of 
publication]”  should  read  “November 


13, 1995”;  and  in  the  last  line,  “(75  days 
fiom  date  of  pubUcationj”  should  read 
“November  27, 1995”. 

BIUINQ  CODE  1506-01-0 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

initiation  of  Antidumping  and 
Countervailing  Duty;  Administrative 
Reviews 

Correction 

In  notice  document  95-9405 
beginning  on  page  19017  in  the  issue  of 
Friday,  April  14, 1995,  make  the 
following  correction: 

On  page  19018,  in  the  second  column 
of  the  table,  under  the  headings.  The 
People’s  Republic  of  China:  Hainan 
Garden  Trading  Co*,  “08/01/94”  shovdd 
read  “08/01/93”. 

BIUJNQ  COOE  1506-01-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-340ei;  FRL  4972-4] 

Certain  Chemicals;  Availability  of 
Reregistration  Eligibility  Decision 
Documents  for  Comment 

Correction 

In  notice  document  95-22055 
beginning  on  page  46278  in  the  issue  of 
Wednesday,  ^ptember  6, 1995,  make 
the  following  correction: 

On  page  46278,  in  the  second  column, 
in  the  DATES  section,  in  the  second  and 
third  lines  “October  6, 1995”  should 
read  “November  6, 1995”. 

BILUNQ  CODE  1506-01-0 


Monday 

September  18,  1995 


Part  II 

Department  of  Defense 

General  Services 
Administration 

National  Aeronautics  and 
Space  Administration 
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Federal  Acquisition  Regulation  (FAR); 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapter  1 

[Federal  Acquisition  Circular  90-32] 

Federal  Acquisition  Regulation; 
Introduction  of  Miscellaneous 
Amendments 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 


and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Summary  presentation  of  final 
rules. 

SUMMARY:  This  document  serves  to 
introduce  the  final  rules  which  follow 
and  which  comprise  Federal 
Acquisition  Circular  (FAC)  90-32.  The 
Federal  Acquisition  Regulatory  Coimcil 
has  agreed  to  issue  FAC  90-32  to  amend 
the  Federal  Acquisition  Regulation 
(FAR). 

DATES:  For  effective  dates,  see 
individual  docmnents  following  this 
one. 


FOR  FURTHER  INFORMATION  CONTACT:  The 
team  leader  or  FAR  Staff  Analyst  whose 
name  appears  in  relation  to  each  FAR 
case  or  subject  area.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC,  20405  (202)  501-4755. 
please  cite  FAC  90-32  and  FAR  case 
munbeifs). 

SUPPLEMENTARY  INFORMATION:  Federal 
Acquisition  Circular  90-32  amends  the 
Federal  Acquisition  Regulation  (FAR)  as 
specified  below: 


Item 

Subject 

FAR  case 

Team  leader 

1  . 

Truth  in  Negotiations  Act  and  Related  Changes . 

94-720  &  94- 
721. 

94-730  . 

Al  Winston  (703)  602-21 19. 

II  . 

Protests,  Disputes  and  Appeals  . 

Craig  Hodge  (703)  274-8940. 

Ill  . 

Acquisition  of  Commercial  Items  . 

94-790  . 

Lawrence  Trowel  (703)  695-3858. 

Jules  Rothlein  (703)  697-4349. 

IV . 

Whistleblower  Protections  for  Contractor  Employees 

94-803  . 

(Ethics). 

Srrialt  Business  . 

94-780  . 

Victoria  Moss  (202)  501-4764. 

Ralph  DeStefarx)  (202)  501-1758. 

Publicizing  Contract  Actions  . 

95-606  . 

fllMM 

Subcontractor  Payments . 

94-762  . 

John  Galbraith  (703)  697-5710. 

Reimbursement  of  Protest  Costs . 

94-731  . 

Craig  Hodge  (703)  274-8940. 

■■HUH 

Case  Summaries 

For  the  actual  revisions  and/or 
amendments  to  these  FAR  cases,  refer  to 
the  specific  item  number  and  subject  set 
forth  in  the  documents  following  these 
item  summaries. 

Item  I — ^Tnith  in  NegotiaHons  Act  and 
Related  Changes  (FAR  Cases  94-720 
and  94-721) 

This  final  rule  is  issued  pursuant  to 
the  Federal  Acquisition  Streamlining 
Act  of  1994  (FASA),  Pub.  L.  103-355  to 
implement  those  portions  of  FASA  that 
make  specific  changes  to  the  Truth  in 
Negotiations  Act  (TINA)  or  that  impact 
other  areas  of  the  FAR  that  affedt 
contract  pricing. 

This  rule  implements  Sections  1201 
through  1210  and  Sections  1251  and 
1252  of  the  FASA.  A  new  exception  is 
added  to  the  requirement  for  the 
submission  of  “cost  or  pricing  data”  for 
commercial  items;  the  approval  level  for 
waivers  is  changed,  and  prohibitions  are 
placed  on  acquiring  “cost  or  pricing 
data”  when  an  exception  applies.  The 
coverage  includes  a  clear  explanation  of 
adequate  price  competition  as  required 
by  the  FASA. 

Coverage  has  been  included  that 
addresses  (1)  “information  other  than 
cost  or  pricing  data,”  (2)  exceptions 
based  on  established  catalog  or  market 
price,  (3)  interorganizational  transfers  of 
commercial  items  at  price,  and  (4)  price 
competition  when  only  one  offer  has 
been  received.  » 


The  new  policy  also  expands  the 
exception  based  on  adequate  price 
competition  and  provides  for  a  special 
exception  for  commercial  items.  A  new 
section  addressing  “information  other 
than  cost  or  pricing  data”  is  created  and 
a  Standard  Form  1448  is  provided  for 
use  by  contractors. 

The  new  policy  at  FAR  15.804— 
l(h)(l)(ii)  recognizes  circiunstances 
when  it  can  be  determined  that 
adequate  price  competition  exists  even 
though  only  one  offeror  has  responded 
to  the  Govemment“s  requirement. 

In  addition,  this  rule  finalizes,  with 
changes,  the  interim  rule  in  FAC  90-22 
that  made  TINA  requirements  for 
civilian  agencies  substantially  the  same 
as  those  for  the  Department  of  Defense 
(increasing  the  threshold  for  submission 
of  “cost  or  pricing  data”  to  $500,000 
and  adding  penalties  for  defective 
pricing).  Provisions  were  also  included 
that  increase  the  threshold  for  cost  or 
pricing  data  submission  every  5  years 
beginning  October  1, 1995. 

Although  the  instruction  to  amend 
contracts  without  consideration  to 
update  the  cost  or  pricing  data  threshold 
has  been  removed  from  the  FAR,  the 
statutory  authority  and  requirement  to 
update  the  threshold  remain  in  effect. 
Accordingly,  contracting  officers  shall, 
if  requested  by  a  prime  contractor, 
modify  contracts  to  change  the 
threshold  in  the  contract  to  the  cost  or 
pricing  data  threshold  in  paragraph 
15.804-2(a)(l),  without  requiring 


consideration.  The  contract 
modification  shall  be  accomplished  by 
inserting  into  the  contract  the  current 
version  of  the  clauses  52.215—23,  Price 
Reduction  for  Defective  Cost  or  Pricing 
Data — ^Modifications,  and  52.215-25, 
Subcontractor  Cost  or  Pricing  Data- 
Modifications,  or  52.215-24, 
Subcontractor  Cost  or  Pricing  Data,  as 
applicable.  These  new  contract  clauses 
shall  apply  only  to  contract 
modifications  and  subcontracts  for 
which  agreement  on  price  occmrs  after 
the  contracting  officer  has  inserted  the 
new  clauses. 

Item  II — ^Protests,  Disputes,  and 
Appeals  (FAR  Case  94-730) 

This  final  rule  implements 
requirements  of  the  Federal  Acquisition 
Streamlining  Act  of  1994  pertaining  to 
protests,  disputes,  and  appeals. 

The  primary  changes  included  in  this 
rule  are  new  definitions  of  “day,” 
“filed,”  and  “protest.”  Most  of  the 
adjustments  merely  reflect  current 
practice,  except  for  the  definition  of 
“day,”  which  changes  from  a  presumed 
“working  day”  to  a  presumed  “calendar 
day.”  Agencies  are  now  clearly  allowed 
to  take  corrective  action  to  include 
payment  of  costs  to  the  protester  and  are 
allowed  to  stay  contract  performance  in 
the  face  of  a  likely  protest.  Both  agency 
and  GAO  protests  must  now  be  filed 
within  fourteen  calendar  days  of 
discovery  of  protest  grounds,  instead  of 
the  former  ten  working  days.  There  is 
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Item  IV — Whistleblower  Protections  for 
Contractor  Emplojrees  (Ethics)  (FAR 
Case  94-803) 

The  final  rule  published  as  Item  m  of 
FAC  90-30  added  FAR  Subpart  3.9, 
Whistleblower  Protections  for 
Contractor  Employees,  to  implement 
Sections  6005  and  6006  of  the  Federal 
Arauisition  Streamlining  Act  of  1994. 

Ine  rule  contciined  an  elective  date  of 
September  19, 1995,  but  did  not  discuss 
the  subject  of  applicability.  The  rule 
applies  to  all  contracts  in  existence  as 
of  September  19, 1995,  for  reprisals  to 
Government  contractor  employees 
occurring  on  or  after  that  date. 

Some  existing  Department  of  Defense 
contracts  contain  a  clause  addressing 
vdiistleblower  protections  based  on  a 
prior  statute,  10  U.S.C.  2409a.  The 
remedies  provided  by  FAR  Subpart  3.9 
do  not  apply  to  contracts  otherwifse 
covered  by  the  provisions  of  10  U.S.C. 
2409a. 

Item  V — Small  Business  (FAR  Case  94- 
780) 

This  final  rule  implements  Sections 
7101(a)  7106,  and  10004  of  the  Federal 
Acquisition  Streamlining  Act  (FASA)  of 
1994.  Section  7101(a)  of  FASA  deletes 
Sections  15(e)  and  (f)  of  the  Small 
Business  Act  (15  U.S.C.  631,  et  seq.). 
Those  sections  established  the  priority 
for  award  of  set-asides  and  provided  foe 
statutory  basis  for  a  procurement 
preference  for  concerns  located  in  Labor 
Surplus  Areas  (LSA).  Based  on  this 
deletion,  this  rule  removes  foe  LSA  set- 
aside  program  and  LSA  subcontracting 
program  finm  foe  FAR. 

Siection  7106  of  FASA  revises 
Sections  8  and  15  of  foe  Small  Business 
Act  to  accommodate  a  Govemmentwide 
goal  of  5  percent  for  women-owned 
small  businesses.  This  rule  deletes 
existing,  separate  coverage  relating  to 
women-owned  businesses  and  revises 
existing  coverage  to  place  women- 
owned  small  businesses  on  an  equal 
footing  with  small  disadvantaged 
businesses.  In  connection  with  this 
revision,  foe  Standard  Forms  294  and 
295  are  revised  and  streamlined. 

Section  10004  of  FASA,  which 
requires  foe  collection  of  specified  data 
through  foe  Federal  Procurement  Data 
System,  is  being  implemented  by  FAR 
■case  94-701.  This  rule  augments  that 
coverage  by  providing  a  solicitation 
provision  to  collect  foe  information  on 
women-owned  businesses  as  required 
by  that  FAR  case. 

Iton  VI — Publicizing  Contract  Actions 
(FAR  Case  95-606) 

This  final  rule  amends  FAR  sections 
5.207(b)(4)  and  (b)(6).  The  amendment 


deletes  foe  requirement  for  foe  Federal 
Information  Processing  Standard  (FIPS) 
Number  in  Commerce  Business  Daily 
synopses  and,  in  lieu  thereof,  requests 
Government  Anting  Office  (GPO) 
Billing  Account  Code  Information. 

Item  Vn — Subcontractor  Payments 
(FAR  Case  94-762) 

This  final  ride  implements  Sections 
2091  and  8105  of  foe  Federal 
Acquisition  Streamlining  Act  of  1994. 
The  rule  amends  FAR  Parts  28,  32,  and 
52  to  reflect:  statutory  requirements 
related  to  providing  information  to 
subcontractors  and  prospective 
subcontractors  concerning  bonds  under 
foe  Miller  Act;  that  while  foe 
Government  does  not  have  privity  with 
subcontractors,  and  does  not  serve  as  a 
collection  agent  for  them,  foe 
Government  properly  has  an  interest  in 
foe  financial  capability,  managerial 
competence,  and  business  ethics  of 
companies  doing  business  with  foe 
Government;  that  foe  contracting  officer 
should  be  informed  about  both  sides  of 
foe  argument  in  a  dispute  between  foe 
prime  contractor  and  its  subcontractor 
in  order  to  exercise  good  business 
judgment;  and  finally,  when  an 
assertion  raises  a  creditable  question 
concerning  foe  accuracy  of  a  contractor 
certification,  foe  contracting  officer 
must  decide  whether  foe  certification  is 
inaccurate  in  any  material  respect,  and, 
if  so,  bring  foe  matter  to  foe  attention  of 
foe  appropriate  authorities,  in 
accordance  with  agency  regulations. 

Item  Vm — ^Reimbursement  of  Protest 
Costs  (FAR  Case  94-731) 

This  final  rule  implements  Sections 
1016, 1403,  and  1435  of  foe  Federal 
Acquisition  Streamlining  Act  of  1994. 
The  primary  effect  of  this  rule  is  to 
allow  foe  C^vemment  to  seek 
reimbursement  for  protest  costs  it  has 
paid  a  protester,  such  as  foe  protester’s 
attorney  fees,  where  that  protest  has 
been  sustained  based  upon  foe 
awardee’s  misrepresentation.  In 
addition  to  any  other  remedies 
h'^ailable,  foe  Government  may  collect 
this  debt  by  offsetting  foe  amoimt 
against  any  pa)anent  due  foe  awardee 
under  any  (^vernment  contract  foe 
awardee  might  have. 

Dated:  September  7, 1995. 

Edward  C  Loeb, 

Deputy  Project  Manager  for  the 
Implementation  of  the  Federal  Acquisition 
Streamlining  Act  of 1994. 

Federal  Acquisition  Circular 
(Number  90-32) 

Federal  Acquisition  Qrcular  (FAC) 
90-32  is  issued  imder  foe  authority  of 


foe  Secretary  of  Defense,  foe 
Administrator  of  General  Services,  and 
foe  Administrator  for  foe  National 
Aeronautics  and  Space  Administration. 

Unless  otherwise  specified  below,  all 
Federal  Acquisition  Regulation  (FAR) 
and  other  directive  material  contained 
in  FAC  90-32  is  effective  October  1, 
1995.  FAC  Items  I,  and  V  through  Vni, 
are  applicable  for  solicitations  issued  on 
or  after  October  1, 1995. 

Item  H — ^Where  this  rule  repeats  a 
GSBCA  rule  that  went  into  effect  earlier, 
foe  date  of  foe  GSBCA  rule  and  its 
applicability  provision  prevail; 
otherwise,  this  rule  is  applicable  to 
protests  or  claims  filed  on  or  after 
October  1, 1995. 

Item  in — ^For  solicitations  issued  on  or 
after  October  1, 1995:  Use  of  foe  new 
policies,  provisions  and  clauses  is 
optional  for  solicitations  issued  before 
Ei^ember  1, 1995,  and  mandatory  for 
solicitations  issued  on  or  after  D^ember 
1, 1995. 

Item  rv — ^Effective  September  19, 

1995. 

Dated:  September  7, 1995. 

Roland  A.  Hassebrock, 

Col.  US AF  Director,  Defense  Procurement 
(Acting). 

Dated:  September  6, 1995. 

Ida  M.  Ustad, 

Associate  Administrator  for  Acquisition 
Policy,  General  Services  Administration. 

Dated:  September  7, 1995. 

Tom  Luedtke, 

Deputy  Associate  Administrator  for 
Procurement,  National  Aeronautics  and 
Space  Administration. 

IFR  Doc.  95-22775  Filed  9-15-95;  8:45  am] 
BILUNG  CODE  6820-EP-P 


48  CFR  Parts  1, 4, 14. 15, 16. 31, 33. 

36, 45, 46, 49. 52,  and  53 

[FAC  90-32;  FAR  Cases  94-720  and  94- 
721;  Item  q 

RIN  9000-AQ19;  9000-AQ30 

Federal  Acquisition  Regulation;  Truth 
in  Negotiations  Act  and  Related 
Changes 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Final  rules. 
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summary:  These  final  rules  are  issued 
pursuant  to  the  Federal  Acquisition 
Streamlining  Act  of  1994  to  implement 
those  portions  of  Pub.  L.  103-355  that 
make  specific  changes  to  the  Truth  in 
Negotiations  Act  (TINA)  or  that  impact 
other  areas  of  the  FAR  that  affect 
contract  pricing.  These  regulatory 
actions  were  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30, 1993. 

EFFECTIVE  DATE:  October  1, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Al  Winston,  Truth  in  Negotiations  Act 
(TINA)  Team  Leader,  at  (703)  602-2119 
in  reference  to  this  FAR  case.  For 
general  information,  contact  the  FAR 
Secretariat,  Room  4037,  GSA  Building, 
Washington,  DC  20405,  (202)  501-4755. 
Please  cite  FAR  case  94-721. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Federal  Acquisition  Streamlining 
Act  of  1994  (Pub.  L.  103-355)  (the  Act) 
provides  authorities  that  streamline  the 
acqviisition  process  and  minimize 
bu^ensome  government-unique 
requirements. 

FAR  case  94-721  implements 
Sections  1201  through  1210  and 
Sections  1251  and  1252  of  the  Act. 
Highlights  include  making  TINA 
requirements  for  civilian  agencies 
substantially  the  same  as  those  for  the 
Department  of  Defense  (increasing  the 
thi^hold  for  submission  of  "cost  or 
pricing  data"  to  $500,000  and  adding 
penalties  for  defective  pricing). 
Provisions  are  also  included  that 
increase  the  threshold  for  cost  or  pricing 
data  submission  every  5  years  beginning 
October  1, 1995.  A  new  exception  is 
added  to  ffie  requirement  for  the 
submission  of  “cost  or  pricing  data"  for 
commercial  items;  the  approval  level  for 
waivers  is  changed,  and  prohibitions  are 
placed  on  acquiring  "cost  or  pricing 
data"  when  an  exception  applies.  The 
coverage  includes  a  clear  explanation  of 
adequate  price  competition  as  required 
by  the  Act. 

Also,  FAR  coverage  has  been  included 
that  addresses  (1)  "information  other 
than  cost  or  pricing  data",  (2) 
exceptions  based  on  established  catalog 
or  market  price,  (3)  inter-divisional 
transfers  of  commercial  items  at  price, 
and  (4)  price  competition  when  only 
one  offer  has  been  received. 

The  FAR  language  primarily  modifies 
Part  15,  together  with  associated  Part  52 
clauses  and  Part  53  forms.  However, 
changes  are  also  made  to  clauses  where 
threshold  changes  are  made  in  Part  14 
pertaining  to  sealed  bid  contracting,  and 
in  Part  31  where  the  cost  principle  on 


material  costs  has  been  amended  to 
address  inter-divisional  transfers  of 
commercial  items  at  price.  Additional 
miscellaneous  changes  in  Parts  1, 4, 16, 
33,  36, 45, 46,  and  49  have  also  bron 
included. 

The  interim  rule  published  at  59  FR 
62498,  December  5, 1994  (FAR  case  94- 
720,  FAC  90-22)  is  adopt^  as  final,  as 
amended  by  this  FAR  case  94-721.  FAR 
case  94-720  provided  for  an  immediate 
increase  to  the  threshold  for  “cost  or 
pricing  data"  submission  by  contractors 
to  civilian  agencies  to  $500,000.  FAC 
90-22  (FAR  case  94-720)  also  removed 
the  certification  requirement  of 
commercial  pricing  for  parts  or 
components  for  contractors  doing 
business  with  civilian  agencies. 

Policy  for  Determining  Reasonableness 
of  Price 

Two  major  changes  are  foimd  in  the 
new  coverage.  The  first  change  shifts  the 
policy  of  FAR  Part  15  with  respect  to 
determining  price  reasonableness.  A 
hierarchical  policy  preference  for  the 
types  of  information  to  be  used  in 
assessing  reasonableness  of  price  is 
established.  The  policy  states  that  no 
additional  information  should  be 
obtained  firom  the  contractor  if  there  is 
adequate  price  competition.  This  is 
followed  %  allowing  progressiv^y 
more  intrusive  types  of  data 
requirements.  Obtaining  “cost  or  pricing 
data"  is  designated  as  the  last  choice. 
Use  of  “cost  or  pricing  data"  is  coupled 
with  a  reminder  that  imnecessarily 
requiring  that  type  of  data  is  not 
desirable  and  can  lead  to  additional 
costs  to  both  the  Government  and  the 
contractor. 

New  FAR  coverage,  based  on  the  Act, 
is  presented  that  expands  the  exception 
based  on  adequate  price  competition 
and  provides  for  a  special  exception  for 
commercial  items.  A  new  section 
addressing  “information  other  than  cost 
or  pricing  data"  is  created  and  a 
Standard  Form  1448  is  provided  for  use 
by  contractors. 

The  new  policy  at  FAR  15.804- 
l(b)(l)(ii)  recognizes  circumstances 
when  it  can  be  determined  that 
adequate  price  competition  exists  even 
though  only  one  offeror  has  responded 
to  the  Government’s  requirement. 

Defining  “Cost  or  Pricing  Data” 

The  second  major  change 
accomplished  by  the  coverage  is  the 
clarification  of  the  meaning  of  the  term 
“cost  or  pricing  data.”  Currently,  the 
FAR  uses  the  term  inconsistently.  In 
some  places,  “certified  cost  or  pricing 
data”  is  used  and  in  other  locations,  it 
states  “cost  or  pricing  data."  In  the  new 
coverage,  the  term  has  been  clarified  in 


the  definition  to  mean  that,  among  other 
things,  “cost  or  pricing  data"  is  required 
to  be  certified  in  accordance  with  TINA 
and  FAR  15.804-4,  and  means  all  facts 
that  as  of  the  date  of  agreement  on  price 
(or  other  mutually  agreeable  date) 
prudent  buyers  and  sellers  would 
reasonably  expect  to  affect  the  price 
negotiations  significantly. 

Information  Other  Than  Cost  or  Pricing 
Data 

Since  a  bright-line  test  for  “cost  or 
pricing  data"  has  now  been  established, 
it  is  also  possible  to  craft  a  second 
category  of  data — "information  other 
than  cost  or  pricing  data" — that  may  be 
required  by  die  contracting  officer  in 
oraer  to  establish  cost  realism  or  price 
reasonableness.  This  information  can 
include  limited  cost  information,  sales 
data  or  pricing  information.  The  intent 
is  also  dear  with  respect  to  this  category 
of  information.  Because  it  is  not  “cost  or 
pricing  data,"  certification  shall  not  be 
required  and  approval  to  obtain  this 
information  is  vested  in  the  contracting 
officer.  The  new  FAR  coverage  gives  a 
detailed  discussion  of  “information 
other  than  cost  or  pricing  data"  at 
15.804-5. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  was  not  expected 
to  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq. 
Accordingly,  an  initial  regulatory 
flexibility  analysis  was  not  prepared. 
Although  there  were  no  public 
comments  on  this  rule  that  indicated 
that  this  line  of  reasoning  was  incorrect 
nor  that  treatment  of  small  entities  in 
the  proposed  rule  was  inappropriate, 
the  find  rule  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  the 
find  rule  will  substantially  affect  the 
price  negotiations  of  non-competitive 
commercial  item  contracts.  Small 
businesses  may  receive  a  substantial 
portion  of  these  awards.  The  rule  is 
expected  to  decrease  the  administrative 
expense  of  negotiating  these  awards  by 
reducing  the  amoimt  of  cost  or  pricing 
data  that  must  be  submitted,  redudng 
the  amoimt  of  information  necessary  to 
qualify  for  an  exception  from  cost  or 
pricing  data  requirements,  and 
streamlining  the  requirements  for 
information  supporting  price  proposals. 
Accordingly,  a  Final  Regulatory 
Flexibility  Andysis  (FRF A)  has  been 
prepared  and  provided  to  the  Chief 
Counsel  for  Advocacy  for  the  Small 
Business  Administration.  A  copy  of  the 
FRFA  may  be  obtained  from  the  FAR 
Secretariat. 
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C  Papoivoric  Reduction  Act 

The  Paperworic  Reduction  Act,  Pub.  L. 
96-511,  is  deemed  to  apply  because  this 
final  rule  contains  information 
collection  requirements.  Approval  was 
obtained  from  the  Office  of  Management 
and  Budget  (OMB)  on  March  24, 1995, 
under  OMB  Control  No.  9000-0013.  A 
request  for  a  three-year  extension  was 
submitted  to  OMB  on  July  11, 1995. 
Public  comments  concerning  this 
request  were  invited  through  a  Federal 
Register  notice  at  60  FR  36406,  July  17, 
1995. 

D.  Public  Comments 

On  January  6, 1995,  a  proposed  rule 
was  published  in  the  Federal  Register 
(60 2282).  The  proposed  rule 
afforded  the  public  a  60-day  comment 
period.  During  that  time,  40 
organizations  submitted  more  than  213 
comments.  A  public  meeting  was  also 
held  on  this  rule  on  February  13, 1995. 
Based  upon  comments  received,  the 
TINA  drafting  team  refined  the 
coverage. 

On  June  19, 1995,  at  60  FR  31935,  a 
notification  of  additional  changes  was 
published  that  revised  the  original 
January  6, 1995  proposed  rule. 
Interested  parties  were  advised  that  the 
original  rule  had  been  modified  as  a 
result  of  earlier  comments  and  that  a 
copy  of  the  revised  proposed  rule  could 
be  obtained  from  the  FAR  Secretariat. 
Those  who  had  commented  on  the 
original  rule  were  provided  with  the 
updated  document.  A  30-day  written 
comment  period  was  provided  for,  and 
another  public  hearing  was  conducted 
on  July  7, 1995.  As  a  result  of  the 
second  public  comment  period,  the 
Team  received  148  pages  of  written 
comments  from  18  commenters  and  one 
telephonic  comment.  Based  upon 
comments  received,  the  TINA  drafting 
team  further  refined  the  coverage. 

The  following  are  highlights  of 
changes  that  were  made  to  the  proposed 
rule  as  a  result  of  both  roimds  of  public 
comments  and  both  public  meetings: 

•  The  Rule  was  edited  to  improve 
readability. 

•  The  hierarchical  policy  at  FAR 
15.802  was  clarified  to  ensure  that  it  is 
consistent  with  TINA  and  FASA. 

•  Regulatory  guidance  implementing 
the  catdog  or  market  price  exception  to 
TINA  was  replaced  with  more  flexible 
procedures  (See  52.215-41  &  -42). 

— ^The  Standard  Form  (SF)  1412, 

"Request  for  Exemption  from 

Submission  of  Cost  or  Pricing  Data,” 

was  eliminated. 

— Relational  tests  were  eliminated. 

— Disclosiue  of  lowest  prices  is  no 

longer  mandated. 


— ^TINA  based  postaward  audit  access  is 
no  longer  required. 

— ^Expanded  guidance  was  provided  on 
what  constitutes  substantial  sales. 

— Requirement  for  offerors  to  account 
for  “government  end  use”  when 
addressing  sales  to  the  general  public 
was  eliminated. 

— ^Reference  to  GSA  certifications  was 
removed. 

•  Flexibility  in  requesting  an 
exception  to  TINA  was  improved  via 
generic  provisions  at  FAR  52.215-41  & 
52.215-42  that  provide  broad  guidelines 
on  the  type  of  data  that  would  be 
needed  to  qualify  for  a  TINA  exception. 

•  The  bairiers  in  the  proposed  rule 
that  prevented  easier  access  to  the  new 
commercial  item  exception  have  been 
substantially  decreased,  to  the 
maximum  extent  permitted  by  FASA. 

•  A  Commercial  Item  definition 
cross-reference  was  given. 

•  A  definition  of  cost  realism  was 
added. 

•  Additional  data  requirements  were 
removed  for  qualification  under  the 
commercial  item  exception  created  by 
FASA  (rebates,  credits,  warranties,  sales 
to  resellers). 

•  Expanded  guidance  was  provided 
on  effe^ve  dates  for  certification  of  cost 
or  pricing  data. 

•  The  new  SF  1448  has  been 
substantially  revised  to  remove 
reference  to  cost  related  information 
that  may  not  be  appropriate  for  all  users 
of  the  form. 

Disposition  of  Public  Comments 
Commercial  Exception 

Several  commenters  expressed 
concern  that  the  proposed  coverage 
continued  to  subordinate  the  new 
commercial  item  exception  to  TINA  to 
the  traditional  TINA  exceptions  of 
adequate  price  competition,  catalog  or 
market  price,  or  price  set  by  law  or 
regulation. 

The  Team  has  carefully  considered 
this  issue.  The  Team  concludes  that 
making  the  new  commercial  item 
exception  (Section  1204(d)(2), 
1251(d)(2))  co-equal  with  the  original 
TINA  exceptions  is  consistent  with  the 
philosophy  of  FASA  which  is  intended 
to  make  it  easier  for  commercial 
companies  to  do  business  with  the 
Government.  However,  the  Team  also 
concludes  that  the  language  at  (d)(2), 
"and  the  procurement  is  not  covered  by 
an  exception  in  subsection  (b),”  is  clear 
on  its  face  and  prevents  an  absolute  co¬ 
equal  relationship.  Nevertheless,  upon 
further  consideration  of  the  issue,  &e 
Team  has  decided  that  there  is  sufficient 
statutory  flexibility  to  provide  for  a 
more  liberal  regulatory  implementation 


of  the  commercial  item  exception. 
Therefore,  the  Team  has  mo^fied  its 
proposed  FAR  language  to  make 
regulatory  use  of  the  commercial  item 
exception  mqre  readily  available  while 
still  providing  for  a  consistent 
interpretation  of  statutory  requirements. 
This  is  accomplished  by  replacing  the 
words,  "if  an  exception  does  not  apply” 
with  the  words  “if  the  contracting 
officer  does  not  have  sufficient 
information  to  support  an  exception”  at 
15.804-l(a)(2)  and  15.804-l(b)(4). 

The  Team  has  also  reduced  the 
contractor’s  risk  of  doing  business  with 
the  Government  by  including  a 
statement  in  the  solicitation  provision  at 
52.215-41  that  indicates  that  providing 
information  on  one  TINA  exception  is 
not  a  representation  that  only  one  TINA 
exception  may  apply. 

Most  Favored  Customer 

Other  commenters  were  pleased  to  see 
that  the  SF  1412,  “Request  for 
Exemption  from  Submission  of  Cost  or 
Pricing  Data,”  had  been  eliminated  from 
the  coverage.  However,  the  treatment  of 
“most  favored  customer”  pricing 
remains  a  major  concern.  The 
commenters  continue  to  press  for  a  FAR 
prohibition  on  asking  for  this  type  of 
information. 

The  Team  believes  that  establishing  a 
FAR  prohibition  on  any  specific 
contracting  practice  is  contrary  to  the 
philosophy  of  FASA  to  empower  the 
contracting  officer  and  to  provide  for 
regulatory  flexibility.  Fur&ermore,  it  is 
bad  policy  guidance  to  construct  an 
absolute  prohibition  because  it  is  not 
possible  to  foresee  all  circumstances 
and  an  absolute  prohibition  could 
preclude  a  reasonable  course  of  action 
under  circiunstances  that  could  not  be 
foreseen. 

With  respect  to  the  specific  issue,  just 
as  the  Team  believes  having 
requirements  that  always  mandate 
obtaining  “most  favored  customer” 
pricing  is  flawed,  so  would  a  policy  that 
prohibits  obtaining  this  kind  of 
information  also  be  flawed.  The  Team  is 
convinced  that  both  policy  and 
procedxiral  rules  need  to  be  constructed 
in  a  flexible  manner  so  they  may  be 
adapted  to  specific  sets  of 
circiunstances.  As  a  result  of  earlier 
comments,  the  Team  removed  the 
Standard  Form  1412  and  its  associated 
requirement  to  disclose  this  type  of 
information  as  a  condition  of  applying 
for  a  catalog  or  market  price  exception 
to  TINA. 

The  Team  has  also  included  policy 
guidance  at  15.802  that  indicates  a 
strong  preference  for  pricing  contracts 
with  the  minimum  amoimt  of  data 
needed  to  accomplish  the  task. 
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Specifically,  when  adequate  price 
competition  is  present,  the  contracting 
officer  is  strongly  admonished  not  to 
obtain  any  additional  information  from 
the  offeror.  As  the  situation  moves  away 
from  that  of  adequate  price  competition, 
the  negotiation  position  between  the  . 
parties  moves  more  in  favor  of  the 
contractor  and  the  contracting  officer  is 
allowed  to  use  more  pricing  tools. 
Nevertheless,  the  policy  is  to  price  the 
contract  in  the  least  intrusive  manner. 

SF 1448,  “Proposal  Cover  Sheet/Cost  or 
Pricing  Data  Not  Required" 

Concern  was  also  expressed  that  with 
the  elimination  of  the  SF  1412, 
contracting  officers  might  request 
submission  of  catalog  or  market  price 
exception  data  on  the  new  SF  1448.  The 
commenters  believed  that  the  SF  1448 
was  not  properly  designed  for  that 
piupose. 

Although  the  SF  1448  is  not  intended 
as  a  substitute  for  the  SF  1412,  the  Team 
modified  the  SF  1448  to  eliminate 
reference  to  cost  related  information. 
This  preserves  the  bright  line  between 
“cost  or  pricing  data”  that  can  only  be 
submitted  on  an  SF  1411  and  all  other 
“information  other  than  cost  or  pricing 
data”  that  may  be  submitted  using  the 
SF  1448. 

Cost  Accounting  Standards 


commercial  item  exception  to  TINA,  it 
is  useful  to  differentiate  a  price 
reasonableness  determination  based  on 
market  price  from  information  provided 
directly  by  an  offeror  imder  the 
jauthority  of  the  new  FASA  commercial 
item  exception. 

List  of  Subjects  in  48  CFR  Parts  1, 4, 14, 
15, 16,  31, 33, 36, 45, 46, 49,  52,  and 
53 

Government  procurement. 

Dated:  September  7, 1995. 

Edward  C  Loeb, 

Deputy  Project  Manager  for  the 
Implementation  of  the  Federal  Acquisition 
Streamlining  Act  of 1 994. 

The  interim  rule  published  at  59  FR 
62498,  December  5, 1994,  FAC  90-22, 
FAR  case  94-720,  is  adopted  as  final,  as 
amended  by  this  FAR  case  94-721. 
Therefore,  48  CFR  Parts  1, 4, 14, 15, 16, 
31,  33.  36. 45.  46,  49,  52,  and  53  are 
amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  1. 4, 14, 15, 16,  31,  33,  36, 45,  46, 
49,  52,  and  53  continues  to  read  as 
follows: 

Authority:  40  U.S.C  486(c):  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  1— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 


Several  commenters  stated  that  the 
Cost  Accoimting  Standards  (CAS) 
needed  to  be  revised  to  narrow  the 
definition  of  what  constitutes  “cost  or 
pricing  data”  for  purposes  of  CAS 
covert  contracts.  The  commenters 
believe  that  until  CAS  is  modified  the 
coverage  in  the  TINA  rule  would  not 
completely  address  the  issue  of 
commercial  contractors  being  required 
to  expose  cost  data  to  the  Government 
and  to  be  accountable  for  such  data. 

The  Team  believes  the  commenters 
have  identified  a  valid  concern. 
However,  the  matter  rests  with  the  CAS 
Board  as  the  problem  is  that  the  CAS 
definition  of  “cost  data”  is  more  broadly 
based  than  the  “cost  or  pricing  data” 
definition  in  the  FAR  coverage. 


2.  The  table  in  section  1.106  is 
amended  imder  the  “FAR  Segment”  and 
“OMB  Control  Number”  coliunns  by 
removing  “52.215-32”  and  “9000- 
0105”,  and  “SF  1412”  and  “9000- 
0013”;  and  adding  entries,  in  niunerical 
order,  to  read  as  follows: 

1.106  OMB  approval  under  the  Paperwork 
Reduction  Act 
***** 


FAR  segment 


OMB  control 
No. 


52.215- 41  .  9000-0013 

52.215- 42  . . .  9000-0013 


Market  Price  Exception 

Commenters  also  stated  that  for  the 
market  price  exception  to  be  useful  to 
industry  it  should  not  be  tied  to 
independent  verification. 

The  Team  does  not  agree  with  the 
commenters.  It  believes  that  it  makes 
sense  to  maintain  this  requirement  as 
FASA  requires  clear  FAR  standards  as 
to  what  is  required  to  qualify  for  a  TINA 
exception.  The  Team  believes 
independent  verification  is  an  essential 
element  of  a  market  price.  Furthermore, 
with  the  creation  of  the  new  FASA 


SF  1448  .  9000-0013 

SF  1449  . . . .  9000-0136 


part  4— administrative  matters 

3.  Section  4.702  is  amended  by 
adding  paragraph  (a)(3)  to  read  as 
follows: 

4.702  Applicability. 
***** 

(a)(3)  Audit — Commercial  Items 
(52.215-43). 

*  *  *  *  * 


4.  Section  4.803  is  amended  by 
revising  paragraphs  (a)(17)  and  ffi)(4)  to 
read  as  follows: 

4.803  Contents  of  contract  fllaa. 
***** 

(a)  *  *  * 

(17)  Cost  or  pricing  data  and 
Certificates  of  Current  Ckist  or  Pricing 
Data  or  a  required  justification  for 
waiver,  or  information  other  than  cost  or 
pricing  data. 

***** 

(b)  *  *  * 

(4)  Cost  or  pricing  data.  Certificates  of 
Current  Cost  or  Pricing  Data,  or 
information  other  than  cost  or  pricing 
data;  cost  or  price  analysis;  and  other 
documentation  supporting  contractual 
actions  executed  by  the  contract 
administration  office. 
***** 

PART  14— SEALED  BIDDING 

14.201-7  [Amended] 

5.  Section  14.201-7  is  amended  by 
removing  paragraph  (d)  and 
redesignating  ptnagraph  “(e)”  as 
paragraph  “(d).” 

PART  15— CONTRACTING  BY 
NEGOTIATION 

6.  Section  15.106-2  is  added  to  read 
as  follows: 

15.106-2  Audit— Commercial  items. 

(a)  This  subsection  implements  10 
U.S.C.  2306a(d)(2)  and  (3)  and  41  U.S.C 
254b(d)(2)  and  (3). 

(b)  The  contracting  officer  shall,  when 
contracting  by  negotiation,  insert  clause 
52.215-43,  Audit — Commercial  Items, 
in  solicitations  and  contracts  when 
submission  of  cost  or  pricing  data  is 
expected  to  be  except^  under  15.804— 
1(a)(2)  (i.e.,  a  commercial  item  where 
price  is  otherwise  fair  and  reasonable). 
The  clause  shall  also  be  included  in 
solicitations  and  contracts  when  cost  or 
pricing  data  are  required,  for 
incorporation  into  subcontracts  that 
may  ^  excepted  under  15.804-l(a)(2). 

15.406-5  [Amended] 

7.  Section  15.406-5(b)  is  amended  by 
inserting  at  the  end  of  the  paragraph  the 
parenthetical  “(see  15.804^  and 
15.804-8).”. 

8.  Section  15.703(a)(2)  is  revised  to 
read  as  follows: 

1 5.703  Acquisidone  requiring  meke-or-buy 
programs. 

(a)*  *  * 

(2)  Qualifies  for  an  exception  from  the 
requirement  to  submit  cost  or  pricing 
data  imder  15.804-1;  or 

***** 
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9.  Section  15.801  is  amended  by 
revising  the  definitions  of  “Cost 
analysis”  and  “Cost  or  pricing  data”, 
and  adding  in  alphabetical  order 
“Information  other  than  cost  or  pricing 
data”,  “Subcontract”,  “Commercial 
item”,  and  “Cost  realism”  to  read  as 
follows: 

15.801  Definitions. 

Commercial  item  is  defined  in  2.101. 
Cost  analysis  means  the  review  and 
evaluation  of  the  separate  cost  elements 
and  proposed  profit  of  (a)  an  ofieror’s  or 
contractor’s  cost  or  pricing  data  or 
information  other  than  cost  or  pricing 
data  and  (b)  the  judgmental  factors 
applied  in  projecting  firom  the  data  to 
the  estimated  costs  in  order  to  form  an 
opinion  on  the  degree  to  which  the 
proposed  costs  represent  what  the  cost 
of  the  contract  should  be,  assuming 
reasonable  economy  and  efficiency. 

Cost  or  pricing  data  means  all  facts 
that,  as  of  the  date  of  price  agreement  or, 
if  applicable,  another  date  agreed  upon 
between  the  parties  that  is  as  close  as 
practicable  to  the  date  of  agreement  on 
price,  prudent  buyers  and  sellers  would 
reasonably  expect  to  affect  price 
negotiations  significantly.  Cost  or 
pricing  data  are  data  requiring 
certification  in  accordance  with  15.804- 
4.  Cost  or  pricing  data  are  factual,  not 
judgmental,  and  are  therefore  verifiable. 
While  they  do  not  indicate  the  accuracy 
of  the  prospective  contractor’s  judgment 
about  estimated  future  costs  or 
projections,  they  do  include  the  data 
forming  the  basis  for  that  judgment.  Cost 
or  pricing  data  are  more  than  historical 
accmmting  data;  they  are  all  the  facts 
that  can  be  reasonably  expected  to 
contribute  to  the  soundness  of  estimates 
of  future  costs  and  to  the  validity  of 
determinations  of  costs  already 
inoured.  They  also  include  such  factors 
as — 

(a)  Vendor  quotations; 

(b)  Nonrecurring  costs; 

(c)  Information  on  changes  in 
production  methods  and  in  production 
or  purchasing  volume; 

(d)  Data  supporting  projections  of 
business  prospects  and  objectives  and 
related  operations  costs; 

(e)  Unit-cost  trends  such  as  those 
associated  with  labor  efficiency; 

(f)  Make-or-buy  decisions; 

Estimated  resources  to  attain 

business  goals;  and 

(h)  Information  on  management 
decisions  that  could  have  a  significant 
bearing  on  costs. 

Cost  realism  means  the  costs  in  an 
ofieror’s  proposal  are  (a)  realistic  for  the 
work  to  be  performed;  (b)  reflect  a  clear 
imderstandlng  of  the  requirements;  and 
(c)  are  consistent  with  the  various 


elements  of  the  ofieror’s  technical 
proposal. 

***** 

Information  other  than  cost  or  pricing 
data  means  any  type  of  information,  that 
is  not  required  to  be  certified,  in 
accordance  with  15.804-4,  that  is 
necessary  to  determine  price 
reasonableness  or  cost  realism.  For 
example,  such  information  may  include 
pricing,  sales,  or  cost  information,  and 
includes  cost  or  pricing  data  for  which 
certification  is  determined  inapplicable 
after  submission. 

***** 

Subcontract,  as  used  in  this  subpart, 
includes  a  transfer  of  commercial  items 
between  divisions,  subsidiaries,  or 
affiliates  of  a  contractor  or  a 
subcontractor. 

***** 

10.  Section  15.802  is  revised  to  read 
as  follows: 

15.802  Policy. 

Contracting  officers  shall — 

(a)  Purchase  supplies  and  services 
from  responsible  sources  at  fair  and 
reasonable  prices.  In  establishing  the 
reasonableness  of  the  offered  prices,  the 
contracting  officer  shall  not  obtain  more 
information  than  is  necessary.  To  the 
extent  that  the  Truth  in  Negotiations 
Act,  as  implemented  in  15.804-2  and 
15.804-5(b)  permits,  the  contracting 
officer  shall  generally  use  the  following 
order  of  preference  in  determining  the 
type  of  information  required: 

(1)  No  further  information  from  the 
offeror  if  the  price  is  based  on  adequate 

.  price  competition,  except  as  provided 
by  15.804-5(a)(3). 

(2)  Information  other  than  cost  or 
pricing  data; 

(i)  Information  related  to  prices  (e.g., 
established  catalog  or  market  prices), 
relying  first  on  information  available 
within  the  Government;  second,  on 
information  obtained  fi'om  soiirces  other 
than  the  offeror;  and,  if  necessaiy,  on 
information  obtained  fit)m  the  offeror. 

(ii)  Cost  information,  which  does  not 
meet  the  definition  of  cost  or  pricing 
data  at  15.801. 

(3)  Cost  or  pricing  data.  The 
contracting  officer  should  use  every 
means  available  to  ascertain  a  fair  emd 
reasonable  price  prior  to  requesting  cost 
or  pricing  data.  Contracting  officers 
shall  not  unnecessarily  require  the 
submission  of  cost  or  pricing  data, 
because  it  leads  to  increased  proposal 
preparation  costs,  generally  extends 
acquisition  lead-time,  and  wastes  both 
contractor  and  Government  resources. 

(b)  Price  each  contract  separately  and 
independently  and  not — 


(1)  Use  proposed  price  reductions 
imder  other  contracts  as  an  evaluation 
factor,  or 

(2)  Consider  losses  or  profits  realized 
or  anticipated  imder  other  contracts. 

(c)  Not  include  in  a  contract  price  any 
amount  for  a  specified  contingency  to 
the  extent  that  the  contract  provides  for 
a  price  adjustment  based  upon  the 
occurrence  of  that  contingency. 

11.  Section  15.803  is  amended  in 
paragraph  (a)  by  revising  the  last 
sentence  to  read  as  follows: 

15.803  General. 

(a)  *  *  *  This  prohibition  does  not 
preclude  disclosing  discrepancies  or 
mistakes  of  fact  (such  as  duplications, 
omissions,  £md  errors  in  computation) 
contained  in  the  cost  or  pricing  data  or 
information  other  than  cost  or  pricing 
data  supporting  the  proposal. 

15.804  Cost  or  pricing  data  and 
information  other  than  cost  or  pricing  data. 

12.  Section  15.804,  heading,  is  revised 
to  read  as  set  forth  above. 

13.  Section  15.804—1  is  revised  to  read 
as  follows: 

15.804-1  Prohibition  on  obtaining  cost  or 
pricing  data. 

(a)  Exceptions  to  cost  or  pricing  data 
requirements.  The  contracting  officer 
shall  not,  pursuant  to  10  U.S.C.  2306a 
and  41  U.S.C.  254b,  require  submission 
of  cost  or  pricing  data  (but  may  require 
information  other  than  cost  or  pricing 
data  to  support  a  determination  of  price 
reasonableness  or  cost  realism) — 

(1)  If  the  contracting  officer 
determines  that  prices  agreed  upon  are 
based  on — 

(1)  Adequate  price  competition  (see 
exception  standards  at  paragraph  (b)(1) 
of  this  subsection); 

(ii)  Established  catalog  or  market 
prices  of  commercial  items  sold  in 
substantial  quantities  to  the  general 
public  (see  exception  standai^s  at 
paragraph  (b)(2)  of  this  section);  or 

(iii)  Prices  set  by  law  or  regulation 
(see  exception  standards  at  paragraph 
(b)(3)  of  this  subsection). 

(2)  For  acquisition  of  a  commercial 
item,  if  the  contracting  officer  does  not 
have  sufficient  information  to  support 
an  exception  vmder  paragraph  (a)(1)  of 
this  section,  hut  the  contracting  officer 
can  determine  the  price  is  fair  and 
reasonable  (see  exception  standards  at 
paragraph  (l))(4)  of  this  section  and 
pricing  requirements  at  15.804-5(b)); 

(3)  For  exceptional  cases  where  a 
waiver  has  been  granted  (see  e;(ception 
standards  at  paragraph  (b)(5)  of  this 
section);  or 

(4)  For  modifications  to  contracts  or 
subcontracts  for  commercial  items,  if 
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the  basic  contract  or  subcontract  was 
awarded  without  the  submission  of  cost 
or  pricing  data  because  the  action  was 
granted  an  exception  bom  cost  or 
pricing  data  requirements  vmder 
paragraph  (a)(1)  of  this  section  and  the 
modification  does  not  change  the 
contract  or  subcontract  to  a  contract  or 
subcontract  for  the  acquisition  of  other 
than  a  commercial  item  (see  exception 
standards  at  paragraph  (b)(6)  of  this 
subsection). 

(b)  Standards  for  exceptions  from  cost 
or  pricing  data  requirements — (1) 
Adequate  price  competition.  A  price  is 
based  on  adequate  price  competition 
if — 

(1)  Two  or  more  responsible  offerors, 
competing  independently,  submit 
priced  offers  responsive  to  the 
Government’s  expressed  requirement 
and  if — 

(A)  Award  will  be  made  to  a 
responsible  offeror  whose  proposal 
offers  either — 

(J)  The  greatest  value  (see  15.605(c)) 
to  the  Government  and  price  is  a 
substantial  factor  in  source  selection;  or 

[2)  The  lowest  evaluated  price;  and 

(B)  There  is  no  finding  that  the  price 
of  the  otherwise  successful  offeror  is 
imreasonable.  Any  such  finding  must  be 
supported  by  a  statement  of  the  facts 
and  approved  at  a  level  above  the 
contracting  officer; 

(ii)  There  was  a  reasonable 
expectation,  based  on  market  research 
or  other  assessment,  that  two  or  more 
responsible  offerors,  competing 
independently,  would  submit  priced 
offers  responsive  to  the  solicitation’s 
expressed  requirement,  even  though 
only  one  offer  is  received  fix)m  a 
responsible,  responsive  offeror  and  if— 

(A)  Based  on  the  offer  received,  the 
contracting  officer  can  reasonably 
conclude  that  the  offer  was  submitted 
with  the  expectation  of  competition, 
e.g.,  circvunstances  indicate  that — 

(1)  'The  offeror  believed  that  at  least 
one  other  offeror  was  capable  of 
submitting  a  meaningful,  responsive 
offer;  and 

(2)  The  offeror  had  no  reason  to 
believe  that  other  potential  offerors  did 
not  intend  to  submit  an  offer;  and 

(B)  'The  determination  that  the 
proposed  price  is  based  on  adequate 
price  competiticm  and  is  reasonable  is 
approved  at  a  level  above  the 
contracting  officer,  or 

(iii)  Price  analysis  clearly 
demonstrates  that  the  proposed  price  is 
reasonable  in  comparison  with  current 
or  recent  prices  for  the  same  or  similar 
items  pui^ased  in  comparable 
quantities,  under  comparable  terms  and 
conditions  imder  contracts  that  resulted 
firom  adequate  price  competition. 


(2)  Established  catalog  or  market 
prices — (i)  Established  catalog  price. 
Established  catalog  prices  are  prices 
(including  disco\mt  prices)  recorded  in 
a  catalog,  price  list,  schedule,  or  other 
verifiable  and  established  record  that 
(A)  are  regularly  maintained  by  the 
manufacturer  or  vendor;  and  (B)  are 
published  or  otherwise  available  for 
customer  inspection. 

(ii)  Established  market  price.  An 
established  market  price  is  a  price  that 
is  established  in  the  course  of  ordinary 
and  usual  trade  between  buyers  and 
sellers  free  to  bargain  and  that  can  be 
substantiated  by  data  firom  soiuces 
indemndent  of  the  offeror. 

(iii)  Based  on.  A  price  may  also  be 
based  on  an  established  catalog  or 
market  price  if  the  item  or  class  of  items 
being  purchased  is  not  itself  a  catalog  or 
market  priced  commercial  item  but  is 
sufficiently  similar  to  the  catalog  or 
market  priced  commercial  item  to 
ensure  that  any  difference  in  prices  can 
be  identified  and  justified  widiout 
resorting  to  cost  analysis. 

(iv)  Sold  in  substantial  quantities.  An 
item  is  sold  in  substantial  quantities  if 
there  are  sales  of  more  than  a  nominal 
quantity  based  on  the  norm  of  the 
industry  segment.  In  determining  what 
constitutes  a  substantial  quantity,  the 
contracting  officer  should  consider  such 
things  as  the  size  of  the  market;  and 
how  recently  the  item  was  introduced 
into  the  market.  Models,  samples, 
prototypes,  and  experimental  units  are 
not  substantial  quantities.  For  services 
to  be  sold  in  sul^tantial  quantities,  they 
must  also  be  customarily  provided  by 
the  offeror,  using  personnel  regularly 
employed  and  equipment  (if  any  is 
necessary)  regularly  maintained 
principally  to  provide  the  services. 

(A)  The  method  used  to  establish 
sales  may  be  sales  order,  contract, 
shipment,  invoice,  actual  recorded 
sales,  or  other  records,  so  long  as  the 
method  used  is  consistent,  provides  an 
accurate  indication  of  sales  activity,  and 
is  verifiable.  If  the  item  would  not 
otherwise  qualify  for  an  exception,  sales 
of  the  item  by.  affiliates  may  be 
considered.  In  addition,  sales  of 
essentially  the  same  commercial  item  by 
other  manufacturers  or  vendors  may  be 
considered  in  determining  whether 
sales  are  substantial,  provided  that  the 
price  of  those  sales  is  also  considered. 
Data  to  support  sales  quantities  may 
also  come  ^m  other  manufacturers, 
industry  associations  or  marketing 
groups,  annual  financial  reports,  etc. 

(B)  An  exception  may  apply  for  an 
item  based  on  the  mari^et  price  of  the 
item  regardless  of  the  quantity  of  sales 
of  the  item  previously  made  by  the 
offerOT  or  the  types  of  custcnners  for 


these  sales,  provided  that  sales  of  the 
same  or  similar  items  by  other  sellers 
meet  the  exception  criteria. 

(v)  General  public.  The  general  public 
ordinarily  consists  of  buyers  other  than 
the  U.S.  Government  or  its 
instrumentalities,  e.g.,  U.S.  Government 
corporations.  Sales  to  the  general  public 
do  not  include  sales  to  affiliates  of  the 
offerors  or  purchases  by  the  U.S. 
Government  on  behalf  of  foreign 
governments,  such  as  for  Foreign 
Military  Sales.  If  the  contracting  officer 
can  determine  without  requiring 
information  firom  the  offeror  that  sales 
are  for  Government  end  use.  these  sales 
need  not  be  considered  sales  to  the 
general  public. 

(3)  Prices  set  by  law  or  regulation. 
Pronouncements  in  the  form  of  periodic 
rulings,  reviews,  or  similar  actions  of  a 
governmental  body,  or  embodied  in  the 
laws  are  sufficient  to  set  a  price. 

(4)  Commercial  items.  For  aqquisition 
of  a  commercial  item,  if  the  contracting 
officer  does  not  have  sufficient 
information  to  support  an  exception 
under  15.804-l(a)(l)  or  (a)(4),  the 
contracting  officer  shall  grant  an 
exception  for  a  contract,  subcontract,  or 
modification  of  a  contract  or  subcontract 
if  the  contracting  officer  obtains  the 
pricing  information  described  in 
15.804-5(b).  Cost  or  pricing  data  may  be 
obtained  for  such  a  commercial  item 
only  if  the  contracting  officer  makes  a 
written  determination  that  the  pricing 
information  is  inadequate  for 
performing  a  price  analysis  and 
determining  price  reasonableness. 

(5)  Exceptional  cases.  The  head  of  the 
contracting  activity  may,  without  power 
of  delegation,  waive  the  requirement  for 
submission  of  cost  or  pricing  data.  The 
authorization  for  the  waiver  and  the 
reasons  for  granting  it  shall  be  in 
writing.  A  waiver  may  be  considered  if 
another  exception  does  not  apply  but 
the  price  can  be  determined  to  be  fair 
and  reasonable  without  submission  of 
cost  or  pricing  data.  For  example,  if  cost 
or  pricing  data  were  furnished  on 
previous  production  buys  and  the 
contracting  officer  determines  such  data 
are  sufficient,  when  ccnnbined  with 
updated  information,  a  waiver  may  be 
granted.  If  the  head  of  the  contracting 
activity  has  waived  the  requirement  for 
submission  of  cost  or  pricing  data,  the 
contractor  or  higher-tier  subirontractor 
to  whom  the  waiver  relates  shall  be 
considered  as  having  been  required  to 
make  available  cost  or  pricing  data. 
Consequently,  award  of  any  lower-tier 
subcontract  expected  to  exceed  the  cost 
or  pricing  data  threshold  requires  the 
submission  of  cost  or  pricing  data 
unless  an  exception  otherwise  applies  to 
the  subcontract. 
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(6)  Modifications.  This  exception  only 
applies  when  the  original  contract  or 
subcontract  was  exempt  from  cost  or 
pricing  data  based  on  adequate  price 
competition,  catalog  or  market  price,  or 
price  set  by  law  or  regulation  (15.804- 
1(a)(1)).  For  modifications  of  contracts 
or  sulx:ontracts  for  commercial  items, 
the  exception  at  15.804-l(a)(4)  appUes 
if  the  modification  does  not  change  the 
item  from  a  commercial  item  to  a 
noncommercial  item.  However,  if  the 
modification  to  a  contract  or  a 
subcontract  changes  the  nature  of  the 
work  under  the  contract  or  subcontract 
either  by  a  change  to  the  commercial 
item  or  by  the  addition  of  other 
noncommercial  work,  the  contracting 
officer  is  not  prohibited  from  obtaining 
cost  or  pricing  data  for  the  added  worlc 

(c)  Special  circumstances  when 
purchasing  commercial  items.  (1)  It  is 
not  necessary  to  obtain  information 
supporting  an  exception  for  each  line 
item.  Sampliim  teclmiques  may  be  used. 

(2)  If  the  U.S.  Government  has  acted 
favorably  on  an  exception  request  for 
the  same  or  similar  items,  the 
contracting  officer  may  consider  the 
prior  submissions  as  support  for  the 
current  exception  request.  Relief  frt)m 
the  submission  of  new  information  does 
not  relieve  the  contracting  officer  from 
the  requirement  to  determine 
reasonableness  of  price  on  the  current 
acquisition. 

(3)  When  acquiring  by  separate 
contract  an  item  included  on  an  active 
Federal  Supply  Service  or  Information 
Technology  Service  Multiple  Award 
Schedule  contract,  the  contracting 
officer  should  grant  an  exception  and 
not  require  documentation  if  the  ofieror 
has  provided  proof  that  an  exception 
has  been  granted  for  the  schedule  item. 
Price  analysis  shall  be  performed  in 
accordance  with  15.805-2  to  determine 
reasonableness  of  price. 

(4)  The  contracting  officer  and  offeror 
may  make  special  arrangements  for  the 
submission  of  exception  requests  for 
repetitive  acquisitions.  These 
arrangements  can  take  any  form  as  long 
as  they  set  forth  an  effective  period  and 
the  exception  criteria  at  15.804-1  are 
satisfied.  Such  arrangements  may  be 
extended  to  other  Government  offices 
with  their  conciuronce. 

(d)  Requesting  an  exception.  In  order 
to  qualify  for  an  exception,  other  than 
an  exception  for  adequate  price 
competition,  from  the  requirements  to 
submit  cost  or  pricing  data,  the  offeror 
must  submit  a  written  request.  The 
solicitation  provision  at  52.215—41  or 
other  methods  may  be  used.  It  is  the 
responsibility  of  the  contracting  officer 
to  determine,  based  on  the  information 
submitted,  and  any  other  information 


available  to  the  contracting  officer, 
which  exception,  if  any,  applies. 

14.  Section  15.804-2  is  revised  to  read 
2is  follows: 

15.804-2  Requiring  cost  or  pricing  data. 

(a)  (1)  Pursuant  to  10  U.S.C.  2306a 
and  41  U.S.C.  254b,  cost  or  pricing  data 
shall  be  obtained  only  if  the  contracting 
officer  concludes  that  none  of  the 
exceptions  in  15.804-1  applies. 

However,  if  the  contracting  officer  has 
sufficient  information  available  to 
determine  price  reasonableness,  then  a 
waiver  imder  the  exception  at  15.804- 
1(b)(5)  should  be  considered.  The 
threshold  for  obtaining  cost  or  pricing 
data  is  $500,000.  This  amount  will  be 
subject  to  adjustment,  effective  October 
1, 1995,  and  every  five  years  thereafter. 
Unless  an  exception  applies,  cost  or 
pricing  data  are  required  before 
accomplishing  any  of  the  following 
actions  expected  to  exceed  the  threshold 
in  effect  on  the  date  of  agreement  on 
price,  or  the  date  of  awaM,  whichever 
is  later;  or,  in  the  case  of  existing 
contracts,  the  threshold  specified  in  the 
contract: 

(1)  The  award  of  any  negotiated 
contract  (except  for  imdefinitized 
actions  such  as  letter  contracts). 

(ii)  The  award  of  a  subcontract  at  any 
tier,  if  the  contractor  and  each  higher- 
tier  subcontractor  have  been  required  to 
furnish  cost  or  pricing  data  (but  see 
exceptional  cases  at  15.804-l(b)(5)). 

(iii)  The  modification  of  any  sealed 
bid  or  negotiated  contract  (whether  or 
not  cost  or  pricing  data  were  initially 
required)  or  subcontract  covered  by 
paragraph  (a)(l)(ii)  of  this  subsection. 
Price  adjustment  amoimts  shall  consider 
both  increases  and  decreases.  (For 
example,  a  $150,000  modification 
resulting  frx)m  a  reduction  of  $350,000 
and  an  increase  of  $200,000  is  a  pricing 
adjustment  exceeding  $500,000.)  This 
requirement  does  not  apply  when 
imrelated  and  separately  priced  changes 
for  which  cost  or  pricing  data  would  not 
otherwise  be  required  are  included  for 
administrative  convenience  in  the  same 
modification. 

(2)  Unless  prohibited  because  an 
exception  at  15.804-l(a)(l)  applies,  the 
head  of  the  contracting  activity,  without 
power  of  delegation,  may  authorize  the 
contracting  officer  to  obtain  cost  or 
pricing  data  for  pricing  actions  below 
the  pertinent  threshold  in  paragraph 
(a)(1)  of  this  subsection  provid^  the 
action  exceeds  the  simplified 
acquisition  threshold.  The  head  of  the 
contracting  activity  shall  justify  the 
requirement  for  cost  or  pricing  data.  The 
documentation  shall  include  a  written 
finding  that  cost  or  pricing  data  are 
necessary  to  determine  whether  the 


price  is  fair  and  reasonable  and  the  facts 
supporting  that  finding. 

(b)  When  cost  or  pricing  data  are 
required,  the  contracting  officer  shall 
require  the  contractor  or  prospective 
contractor  to  submit  to  the  contracting 
officer  (and  to  have  any  subcontractor  or 
prospective  subcontractor  submit  to  the 
prime  contractor  or  appropriate 
subcontractor  tier)  the  following  in 
support  of  any  proposal: 

(1)  The  cost  or  pricing  data. 

(2)  A  certificate  of  current  cost  or 
pricing  data,  in  the  format  specified  in 

15.804- 4,  certifying  that  to  ffie  best  of 
its  knowledge  and  belief,  the  cost  or 
pricing  data  were  accurate,  complete, 
and  current  as  of  the  date  of  agreement 
on  price  or,  if  applicable,  another  date 
agreed  upon  between  the  parties  that  is 
as  close  as  practicable  to  the  date  of 
agreement  on  price. 

(c)  If  cost  or  pricing  data  are  requested 
and  submitted  by  an  offeror,  but  an 
exception  is  later  foimd  to  apply,  the 
data  shall  not  be  considered  cost  or 
pricing  data  as  defined  in  15.801  and 
shall  not  be  certified  in  accordance  with 

15.804- 4. 

(d)  The  requirements  of  this  section 
also  apply  to  contracts  entered  into  by 
the  head  of  an  agency  on  behalf  of  a 
foreign  government. 

15.804- 3  [Reserved] 

15.  Section  15.804-3  is  removed  and 
reserved. 

16.  Section  15.804—4  is  amended  by 
revising  paragraph  (a),  the  double 
asterisk  footnote  to  the  certification 
statement  following  paragraph  (a), 
paragraph  (c),  and  paragraph  (e);  and  in 
paragraphs  (f)  and  (h)  by  removing  the 
word  “certified”.  The  revised  text  reads 
as  follows: 

1 5.804- 4  Certificate  of  Current  Cost  or 
Pricing  Data. 

(a)  When  cost  or  pricing  data  are 
required,  the  contracting  officer  shall 
require  the  contractor  to  execute  a 
Certificate  of  Current  Cost  or  Pricing 
Data,  shown  following  this  paragraph 
(a),  and  shall  include  the  executed 
certificate  in  the  contract  file. 

Certificate  of  Current  Cost  or  Pricing  Data 
***** 

•  •  *  Insert  the  day,  month,  and  year  when 
price  negotiations  were  concluded  and  price 
agreement  was  reached  or,  if  applicable, 
another  date  agreed  upon  between  the  parties 
that  is  as  close  as  practicable  to  the  date  of 
agreement  on  price. 
***** 

(c)  The  contracting  officer  and  * 
contractor  are  encouraged  to  reach  a 
prior  agreement  on  criteria  for 
establishing  closing  or  cutoff  dates 
when  appropriate  in  order  to  minimize 


/ 
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delays  associated  with  proposal 
updates.  Closing  or  cutoff  dates  should 
be  included  as  part  of  the  data 
submitted  with  the  proposal  and,  before 
agreement  on  price,  data  should  be 
updated  by  the  contractor  to  the  latest 
closing  or  cutoff  dates  for  which  the 
data  are  available.  Use  of  cutoff  dates 
coinciding  with  reports  is  acceptable,  as 
certain  data  may  not  be  reasonably 
available  before  normal  periodic  closing 
dates  [e.g.,  actual  indirect  costs).  Data 
within  the  contractor’s  or  a 
subcontractor’s  organization  on  mattem 
significant  to  contractor  management 
and  to  the  Government  will  be  treated 
as  reasonably  available.  What  is 
significant  depends  upon  the 
circumstances  of  each  acquisition. 
***** 

(e)  If  cost  or  pricing  data  are  requested 
and  submitted  by  an  offeror,  but  an 
exception  is  later  fovmd  to  apply,  the 
data  shall  not  be  considered  cost  or 
pricing  data  and  shall  not  be  certified  in 
accordance  with  this  subsection. 
***** 

17.  Section  15.804-5  is  added  to  read 
as  follows: 

15.804- 6  Requiring  information  other  than 
cost  or  pricing  data. 

(a)(1)  If  cost  or  pricing  data  are  not 
required  because  an  exception  applies, 
or  an  action  is  at  or  below  the  cost  or 
pricing  data  threshold,  the  contracting 
officer  shall  make  a  price  analysis  to 
determine  the  reasonableness  of  the 
price  and  any  need  for  further 
negotiation. 

(2)  *1110  contracting  officer  may 
require  submission  of  information  other 
than  cost  or  pricing  data  only  to  the 
extent  necessary  to  determine 
reasonableness  of  the  price  or  cost 
realism.  The  contractor’s  format  for 
submitting  such  information  shall  be 
used  unless  the  contracting  officer 
determines  that  use  of  a  specific  format 
is  essential.  The  contracting  officer  shall 
ensiue  that  information  used  to  support 
price  negotiations  is  sufficiently  current 
to  permit  negotiation  of  a  fair  and 
reasonable  price.  Requests  for  updated 
offeror  information  should  be  limited  to 
information  that  affects  the  adequacy  of 
the  proposal  for  negotiations,  such  as 
changes  in  price  lists.  Such  data  shall 
not  be  certified  in  accordance  with 

15.804- 4. 

(3)  When  an  acquisition  is  based  on 
adequate  price  competition,  generally 
no  additional  information  is  necessary 
to  determine  the  reasonableness  of 
price.  However,  if  it  is  determined  that 
additional  information  is  necessary  to 
determine  the  reasonableness  of  the 
price,  the  contracting  officer  shall,  to  the 
maximum  extent  practicable,  obtain  the 


additional  information  from  sources 
other  than  the  offeror.  In  addition,  the 
contracting  officer  may  request 
information  to  determine  the  cost 
realism  of  competing  offers  or  to 
evaluate  competing  approaches. 

(4)  When  cost  or  pricing  data  are  not 
required  because  an  action  is  at  or 
below  the  cost  or  pricing  data  threshold, 
information  requested  ^all  include,  as 
a  minimum,  appropriate  information  on 
the  prices  and  quantities  at  which  the 
same  or  similar  items  have  previously 
been  sold,  that  is  adequate  for 
evaluating  the  reasonableness  of  the 
proposed  price.  Cost  information  may 
also  be  required.  For  example,  cost 
information  might  be  necessary  to 
support  an  analysis  of  material  costs. 

(b) (1)  When  acquiring  conunercial 
items  for  which  an  exception  under 

15.804-l(a)(2)  may  apply,  the 
contracting  officer  shall  seek  to  obtain 
fiom  the  offeror  or  contractor 
information  on  prices  at  which  the  same 
or  similar  items  have  been  sold  in  the 
commercial  market,  that  is  adequate  for 
evaluating,  through  price  analysis,  the 
reasonableness  of  the  price  of  the  action. 

(2)  If  such  information  is  not  available 
from  the  offeror  or  contractor,  the 
contracting  officer  shall  seek  to  obtain 
such  information  from  another  source  or 
sources. 

(3)  Requests  for  sales  data  relating  to 
commercial  items  shall  be  limited  to 
data  for  the  same  or  similar  items  during 
a  relevant  time  period. 

(4)  In  requesting  information  fium  an 
offeror  under  this  paragraph  (b),  the 
contracting  officer  shall,  to  the 
maximum  extent  practicable,  limit  the 
scope  of  the  request  to  include  only 
information  that  is  in  the  form  regularly 
maintained  by  the  offeror  in  commercial 
operations. 

(5)  Any  information  obtained 
pursuant  to  this  paragraph  (b)  that  is 
exempt  fix)m  disclosure  imder  the 
Freedom  of  Information  Act  (5  U.S.C. 
552(b))  shall  not  be  disclosed  by  the 
Government. 

(c)  If,  after  receipt  of  offers,  the 
contracting  officer  concludes  there  is 
insufficient  information  available  to 
determine  price  reasonableness  and 
none  of  the  exceptions  applies,  then 
cost  or  pricing  data  shall  be  obtained. 

18.  Section  15.804-6  is  amended  by 
revising  the  heading  and  paragraphs  (a) 
and  (b); 

Amending  Table  15-2  by: 

(a)  Revising  the  heading; 

(b)  Adding  introductory  text; 

(c)  Revising  the  first  paragraph  of  item 
1,  and  the  fourth  paragraph  of  Item  1 
entitled  “Established  Catalog  or  Market 
Prices/Prices  Set  by  Law  or  Regulation’’; 

(d)  Revising  item  4;  and 


(e)  Amending  8B  by  revising  the 
paragraph  “Under  Colunm  (2)’’ 
instruction  under  the  table; 

Adding  Table  15-3  following  Table 
15-2; 

And  revising  paragraph  (c)  of  15.804- 
6;  and  revising  the  fi^  sentence  of 
paragraph  (d). 

The  revised  and  added  text  reads  as 
follows: 

15.804- 8  Instructions  for  submission  of 
cost  or  pricing  data  or  hnformstion  other 
than  cost  or  pricing  data. 

(a)  Taking  into  consideration  the 
hierarchy  at  15.802,  the  contracting 
officer  shall  specify  in  the  solicitation 
(see  15.804-8  (h)  and  (i)) — 

(1)  Whether  cost  or  pricing  data  are 
required; 

(2)  That,  in  lieu  of  submitting  cost  or 
pricing  data,  the  offeror  may  submit  a 
request  for  exception  fiom  the 
requirement  to  submit  cost  or  pricing 
data; 

(3)  Whether  information  other  than 
cost  or  pricing  data  is  required,  if  cost 
or  pricing  data  are  not  necessary; 

(4)  The  format  (see  paragraph  (b)  of 
this  subsection)  in  which  ffie  cost  or 
pricing  data  or  information  other  than 
cost  or  pricing  data  shall  be  submitted; 
and 

(5)  Necessary  preaward  or  postaward 
access  to  offeror’s  records  if  not 
provided  by  the  use  of  a  standard  form 
or  clause. 

(b) (1)  Cost  or  pricing  data  shall  be 
submitted  on  a  SF 1411  unless  required 
to  be  submitted  on  one  of  the 
termination  forms  specified  in  subpart 
49.6.  The  SF  1411  shall  not  be  used 
imless  cost  or  pricing  data  are  required 
to  be  submitted.  Contract  pricing 
proposals  submitted  on  a  SF  1411  with 
supporting  attachments  shall  be 
prepared  in  accordance  with  Table  15- 
2  or  as  specified  by  the  contracting 
officer.  Data  supporting  forward  pricing 
rate  agreements  or  final  indirect  cost 
proposals  shall  be  submitted  in  a  format 
acceptable  to  the  contracting  officer. 

(2)  If  information  other  than  cost  or 
pricing  data  is  required  to  support  price 
reasonableness  or  cost  realism,  the 
contracting  officer  may  require  such 
information  to  be  submitted  using  a  SF 
1448.  Requests  for  information  should 
be  tailored  so  that  only  necessary  data 
are  requested.  The  information  is  not 
considered  cost  or  pricing  data  and  shall 
not  be  certified  in  accordance  with 

15.804— 4.  Information  submitted  on  a 
SF  1448  shall  be  prepared  following  the 
instructions  provided  in  Table  15-3. 
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Table  15-2  Instructioiis  for  Submission  of  a 
Contract  Pridiig  Proposal  When  Cost  dr 
Pricing  Data  are  Required 

The  SF 1411  provides  a  c»ver  sheet  for  use 
hy  ofierors  to  submit  to  the  Government  a 
pricing  proposal  of  estimated  and/or  actual 
costs  only  when  cost  or  pricing  data  are 
required. 

1.  The  pricing  proposal  shall  be  segregated 
by  contract  line  item  with  sufficient  detail  to 
permit  cost  analysis.  Attach  cost-element 
nreakdowns,  using  the  applicable  formats 
prescribed  in  Item  8A,  B,  or  C  of  this  section, 
for  each  proposed  line  item.  These 
breakdowns  must  conform  to  the  instructions 
in  the  solicitation  and  any  specific 
requirements  established  by  the  contracting 
officer.  Fiunish  supporting  breakdowns  for 
each  cost  element,  consistent  with  the 
offeror’s  cost  accounting  system. 
***** 

Established  Catalog  or  Market  Prices  or 
Prices  Set  by  Law  or  Regulation  or 
Commercial  Item  Not  Covered  By  Another 
Exception — ^When  an  exception  from  the 
requirement  to  submit  cost  or  pricing  data  is 
requested,  whether  the  item  was  produced  by 
others  or  by  the  offeror,  provide  justification 
for  the  exception  as  required  by  15.804-l(d). 
***** 

4.  There  is  a  clear  distinction  between 
submitting  cost  or  pricing  data  and  merely 
making  available  books,  records,  and  other 
documents  without  identification.  The 
requirement  for  submission  of  cost  or  pricing 
data  is  met  when  all  accurate  cost  or  pricing 
data  reasonably  available  to  the  offeror  have 
been  submitted,  either  actually  or  by  specific 
identification,  to  the  contracting  officer  or  an 
authorized  representative.  As  later 
information  comes  into  the  offeror’s 
possession,  it  should  be  promptly  submitted 
to  the  contracting  officer  in  a  manner  that 
clearly  shows  how  the  information  relates  to 
the  offeror’s  price  proposal.  The  requirement 
for  submission  of  cost  or  pricing  data 
continues  up  to  the  time  of  agreement  on 
price,  or  another  date  agreed  upon  between 
the  parties  if  applicable. 
***** 

8.  Headings  for  Submission  of  Line-Item 
Summaries: 

***** 

B;  Change  Orders,  Modifications,  and 
Qaims. 

***** 

Under  Colrmm  (2) — ^Include  the  current 
estimates  of  what  the  cost  would  have  been 
to  complete  the  deleted  work  not  yet 
performed  (not  the  original  proposal 
estimates),  and  the  cost  of  deleted  work 
already  performed. 

***** 

TaUe  15-3  Instructions  for  Submission  of 
Information  Other  Hum  Cost  or  Pricing  Data 

SF  1448  is  a  cover  sheet  for  use  by  offerors 
to  submit  information  to  the  Government 
when  cost  or  pricing  data  are  not  required 
but  the  contracting  officer  has  requested 
information  to  help  establish  price 
reasonableness  or  cost  realism.  Such 
information  is  not  considered  cost  or  pricing 
data,  and  shall  not  be  cmtified  in  accordance 
with  15.804-4. 


1.  The  information  submitted  shall  be  at 
the  level  of  detail  described  in  the 
solicitation  or  specified  by  the  contracting 
officer.  The  offeror’s  own  format  is 
acceptable  unless  the  contracting  officer 
determines  that  use  of  a  specific  format  is 
essential. 

A.  If  adequate  price  competition  is 
expected,  the  information  may  include  cost 
or  technical  information  necessary  to 
determine  the  cost  realism  and  adequacy  of 
the  offeror’s  proposal,  e.g.,  information 
adequate  to  validate  that  the  proposed  costs 
are  consistent  with  the  technical  proposal,  or 
cost  breakdowns  to  help  identify 
unrealistically  priced  proposals. 

B.  If  the  o^  is  expected  to  be  at  or  below 
the  cost  or  pricing  data  threshold,  and 
adequate  price  competition  is  not  expected, 
the  information  may  consist  of  data  to  permit 
the  contracting  officer  and  authorized 
representatives  to  determine  price 
reasonableness,  e.g.,  information  to  support 
an  analysis  of  material  costs  (when  sufficient 
information  on  labor  and  overhead  rates  is 
already  available),  or  information  on  prices 
and  quantities  at  which  the  offeror  has 
previously  sold  the  same  or  similar  items. 

2.  Any  information  submitted  must 
support  the  price  proposed.  Include 
sufficient  detail  or  cross  references  to  clearly 
establish  the  relationship  of  the  information 
provided  to  the  price  proposed.  Support  any 
information  provided  by  explanations  or 
supporting  rationale  as  needed  to  permit  the 
contracting  officer  and  authorized 
representatives  to  evaluate  the 
dociunentation. 

***** 

(c)  Closing  or  cutoff  dates  should  be 
included  as  part  of  the  data  submitted 
with  the  proposal  (see  15.804-4(c)). 

(d)  The  requirement  for  submission  of 
cost  or  pricing  data  is  met  if  all  cost  or 
pricing  data  reasonably  available  to  the 
offeror  are  either  submitted  or 
specifically  identified  in  writing  by  the 
time  of  agreement  on  price  or  another 
time  agreed  upon  by  the  parties.  *  *  * 
***** 

19.  Section  15.804-7  is  amended  by 
revising  paragraphs  (b)(7)(i),  (ii)(B),  and 
(iii)  to  read  as  follows: 

1 5.804-7  Defective  cost  or  pricing  data. 

***** 

(b)  *  *  * 

(7)(i)  In  addition  to  the  price 
adjustment  amount,  the  (]lovemment  is 
entitled  to  interest  on  any 
overpayments.  The  Government  is  also 
entitled  to  penalty  amotmts  on  certain 
of  these  overpayments.  Overpayment 
occurs  only  when  payment  is  made  for 
supplies  or  services  accepted  by  the 
Government.  Overpayments  would  not 
result  finm  amounts  paid  for  contract 
financing  as  defined  in  32.902. 

(ii)  *  *  * 

(B)  Consider  the  date  of  each 
overpayment  (the  date  of  overpayment 
for  this  interest  calculation  shall  be  (1) 


the  date  payment  was  made  for  the 
related  completed  and  accepted  contract 
items,  or  (2)  for  subcontract  defective 
pricing,  the  date  payment  was  made  to 
the  prime  contractor,  based  on  prime 
contract  progress  billings  or  deliveries,, 
which  included  payments  for  a 
completed  and  accepted  subcontract 
item);  and 

***** 

(iii)  In  arriving  at  the  amount  due  fw 
penalties  on  contracts  where  the 
submission  of  defective  cost  or  pricing 
data  was  a  knowing  submission,  the 
contracting  officer  shall  obtain  an 
amount  equal  to  the  amount  of 
overpayment  made.  Before  taking  any 
contractual  actions  concerning 
penalties,  the  contracting  officer  shall 
obtain  the  advice  of  counsel. 
***** 

20.  Section  15.804-8  is  amended  by 
revising  the  heading  and  adding 
paragraphs  (h)  and  (i)  to  read  as  follows: 

15.804- 8  Contract  clauses  and  solicitation 
provisions. 

***** 

(h)  Requirements  for  cost  or  pricing 
data  or  information  other  than  cost  or 
pricing  data.  Considering  the  hierarchy 
at  15.802,  the  contracting  officer  may 
insert  the  provision  at  52.215-41, 
Requirements  for  Cost  or  Pricing  Data  or 
Information  Other  Than  Cost  or  Pricing 
Data,  in  solicitations  if  it  is  reasonably 
certain  that  cost  or  pricing  data  or 
information  other  than  cost  or  pricing 
data  will  be  required.  This  provision 
also  provides  instructions  to  offerors  on 
how  to  request  an  exception.  Use  the 
provision  with  Alternate  I  to  specify  a 
format  for  cost  or  pricing  data  other  than 
the  format  required  by  Table  15-2  of 

15.804- 6(b).  Use  the  provision  with 
Alternate  II  when  copies  of  the  proposal 
are  to  be  sent  to  the  administrative 
contracting  officer  and  contract  auditor. 
Use  the  provision  with  Alternate  m 
when  submission  via  electronic  media 
is  required.  Replace  the  basic  provision 
with  Alternate  IV  when  a  SF  1411  will 
not  be  required  because  an  exception 
may  apply,  but  information  other  than 
cost  or  pricing  data  is  required  as 
describe  in  15.804-5. 

(i)  Requirements  for  cost  or  pricing 
data  or  information  other  than  cost  or 
pricing  data — modifications. 
Considering  the  hierarchy  at  15.802,  the 
contracting  officer  may  insert  the  clause 
at  52.215-42,  Requirements  for  Cost  or 
Pricing  Data  or  Information  Other  Than 
(Dost  or  Pricing  Data — ^Modifications,  in 
solicitations  and  contracts  if  it  is 
reasonably  certain  that  cost  or  pricing 
data  or  information  other  than  cost  or 
pricing  data  will  be  required  for 
modifications.  This  clause  also  provides 
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instructions  to  contractors  on  how  to 
request  an  exception.  Use  the  clause 
with  Alternate  I  to  specify  a  format  for 
cost  or  pricing  data  other  than  the 
format  requir^  by  Table  15-2  of 

15.804- 6(b).  Use  the  clause  with 
Alternate  n  if  copies  of  the  proposal  are 
to  be  sent  to  the  administrative 
contracting  officer  and  contract  auditor. 
Use  the  clause  with  Alternate  III  if 
submission  via  electronic  media  is 
required.  Replace  the  basic  clause  with 
Alternate  IV  if  a  SF 1411  is  not  required 
because  an  exceptipn  may  apply,  but 
information  other  than  cost  or  pricing 
data  is  required  as  described  in  15.804- 
5. 

21.  Section  15.805-1  is  amended  in 
the  first  sentence  of  paragraph  (a)  by 
inserting  a  comma  after  the  word 
“engineering”;  and  by  adding  paragraph 
(d)  to  read  as  follows: 

15.805- 1  Qenoral. 
***** 

(d)  The  Armed  Services  Pricing 
Manual  (ASPM  Volume  I,  “Contract 
Pricing,”  and  Volume  2,  “Price 
Analysis”)  was  issued  by  the 
Department  of  Defense  to  guide  pricing 
and  negotiating  personnel.  The  ASPM 
provides  detailed  discussion  and 
examples  applying  pricing  policies  to 
pricing  problems.  TTie  ASPM  is 
available  for  use  for  instruction  and 
professional  guidance.  However,  it  is 
not  directive  and  its  references  to 
Department  of  Defense  forms  and 
regulations  should  be  considered 
informational  only.  Copies  of  ASPM 
Vol.  1  (Stock  No.  008-000-00457-9) 
and  Vol.  2  (Stock  No.  008-900-00467- 
6)  may  be  purchased  firom  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  by 
telephone  (202)  512-1800  or  facsimile 
(202)  512-2250,  or  by  mail  order  firom 
the  Superintendent  of  Documents,  P.  O. 
Box  371954,  Pittsburgh,  PA  15250- 
7954. 

22.  Section  15.805-2  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

15.805- 2  Price  analysis. 
***** 


contractor  required  to  submit  cost  or 
pricing  data  also  shall  obtain  cost  or 
pricing  data  before  awarding  any 
subcontract  or  purchase  order  expected 
to  exceed  the  cost  or  pricing  data 
threshold,  or  issuing  any  modification 
involving  a  price  adjustment  expected 
to  exceed  the  cost  or  pricing  data 
threshold. 

*  *  *  *  * 

24.  Section  15.806-2  is  amended  by 
revising  paragraph  (a),  the  first  sentence 
of  (c),  and  (d)  to  read  as  follows: 

15.806-2  Prospective  subcontractor  cost 
or  pricing  data. 

(a)  The  contracting  officer  shall 
require  a  contractor  that  is  required  to 
submit  cost  or  pricing  data  also  to 
submit  to  the  C^vemment  (or  cause 
submission  of)  accurate,  complete,  and 
current  cost  or  pricing  data  firom 
prospective  sul^ontractors  in  support  of 
each  subcontract  cost  estimate  that  is 

(1)  $1,090,000  or  more, 

(2)  Both  more  than  the  cost  or  pricing 
data  threshold  and  more  than  10  percent 
of  the  prime  contractor’s  proposed 
price,  or 

(3)  Considered  to  be  necessary  for 
adequately  pricing  the  prime  contract. 
These  subcontract  cost  or  pricing  data 
may  be  submitted  using  a  Standard 
Form  (SF)  1411,  Contract  Pricing 
Proposal  Cover  Sheet  (Cost  or  Pricing 
Data  Required). 

***** 

(c)  If  the  prospective  contractor 
satisfies  the  contracting  officer  that  a 
subcontract  will  be  priced  on  the  basis 
of  one  of  the  exceptions,  the  contracting 
officer  shall  not  require  submission  of 
cost  or  pricing  data  to  the  Government 
in  that  case.  •  *  * 

(d)  Subcontractor  cost  or  pricing  data 
shall  be  accurate,  complete,  and  current 
as  of  the  date  of  price  agreement  or,  if 
applicable,  another  date  agreed  upon 
between  the  parties,  given  on  the 
contractor’s  Certificate  of  Ciirrent  Cost 
or  Pricing  Data.  The  prospective 
contractor  shall  be  responsible  for 
updating  a  prospective  subcontractor’s 
data. 


data  threshold,  the  exception  used  and 
the  basis  for  it. 

***** 

26.  Section  15.812-1  is  amended  by 
revising  paragraph  (b)  and  the  second 
sentence  of  paragraph  (c)  to  read  as 
follows: 

15.812-1  OeiMral. 

***** 

(b)  However,  the  policy  in  paragraph 

(a)  of  this  subsection  does  not  apply  to 
any  contract  or  subcontract  item  of 
supply  for  which  the  price  is,  or  is 
bas^  on,  an  established  catalog  or 
market  price  of  a  commercial  item  sold 
in  substantial  quantities  to  the  general 
public  under  15.804-l(b)(2)  or  a 
commercial  item  exception  imder 

15.804- l(b)(4). 

(c)  *  *  *  The  contracting  officer  shall 
require  similar  information  when 
contracting  by  negotiation  with  full  and 
open  competition  if  adequate  price 
competition  is  not  expected  (see  - 

15.804- l(b)(l)).  *  •  * 

PART  16— TYPES  OF  CONTRACTS 
16.203-4  [Amended] 

27.  Section  16.203-4  is  amended  in 
paragraphs  (a)(l)(ii)  and  (b)(l)(ii)  by 
removing  “15.804-3”  and  inserting 
“15.804-1”  in  its  place. 

28.  Section  16.501(c)  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

16.501  Qeneral. 

***** 

(c)  Indefinite-delivery  contracts  may 
provide  for  firm-fixed-prices  (see 
16.202),  fixed  prices  with  economic 
price  adjustment  (see  16.203),  fixed 
prices  with  prospective  redetermination 
(see  16.205),  or  prices  based  on  catalog 

or  market  prices  (see  15.804-l(b)(2)). 

*  *  * 

28a.  Section  16.603—4  is  amended 
after  the  first  sentence  in  paragraph 

(b) (3)  by  adding  a  sentence  to  read  as 
follows: 


(f)  Comparison  of  proposed  prices 
with  prices  for  the  same  or  similar  items 
obtained  through  market  research. 

23.  Section  15.806-1  is  amended  in 
the  first  sentence  of  paragraph  (a)(2)  by 
removing  the  phrase  “claims  for 
exemption”  and  inserting  “requests  for 
exception”  in  its  place,  and  revising  (b) 
to  read  as  follows: 

15.806-1  Qeneral. 
***** 

(b)  Unless  the  subcontract  qualifies 
for  an  exception  under  15.804-1,  any 


***** 

25.  Section  15.808  is  amended  in 
paragraph  (a)(5)  introductory  text  by 
removing  the  word  “certified”;  by 
revising  paragraph  (a)(6);  by  removing 
paragraph  (a)(7)  and  redesignating 
paragraphs  (a)(8)  through  (a)(10)  as 
(a)(7)  tl^ou^  (a)(9)  to  read  as  follows: 

15.808  Price  negotiation  memorandum. 

(а)  *  *  * 

(б)  If  cost  or  pricing  data  were  not 
required  in  the  case  of  any  price 
negotiation  exceeding  the  cost  or  pricing 


16.603-4  Contract  clauaea. 

*  *  *  *  * 

(b)(3)  *  *  *  If,  at  the  time  of  entering 
into  the  letter  contract,  the  contracting 
officer  knows  that  the  definitive 
contract  will  be  based  on  adequate  price 
competition  or  will  otherwise  meet  the 
criteria  of  15.804-1  for  not  requiring 
submission  of  cost  or  pricing  data,  the 
words  “and  cost  or  pricing  data 
supporting  its  proposal”  may  be  deleted 
fiom  paragraph  (a)  of  the  clause.  *  *  * 

*  *  *  *  ♦ 
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PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

29.  Section  31.205-26  is  amended  by 
revising  paragraphs  (e)  and  (f)  to  read  as 
follows: 

31.205-26  Material  costs. 
***** 

(e)  Allowance  for  all  materials, 
supplies,  and  services  that  are  sold  or 
transferred  between  any  divisions, 
subdivisions,  subsidiaries,  or  affiliates 
of  the  contractor  imder  a  common 
control  shall  be  on  the  basis  of  cost 
incurred  in  accordance  with  this 
subpart.  However,  allowance  may  be  at 
price  when  it  is  the  established  practice 
of  the  transferring  organization  to  price 
interorganizational  transfers  at  other 
than  cost  for  commercial  work  of  the 
contractor  or  any  division,  subsidiary, 
or  affiliate  of  the  contractor  under  a 
common  control,  and  when  the  item 
being  transferred  qualifies  for  an 
exception  imder  15.804-1  and  the 
contracting  officer  has  not  determined 
the  price  to  be  unreasonable. 

(fj  When  a  catalog  or  market  price 
exception  under  15.804-l(a)(l)(ii) 
applies  under  paragraph  (e)  of  this 
subsection,  the  price  should  be  adjusted 
to  reflect  the  quantities  being  acquired 
and  may  be  adjusted  to  reflect  the  actual 
cost  of  any  modifications  necessary 
because  of  contract  requirements. 

PART  33— PROTESTS,  DISPUTES, 

AND  APPEALS 

30.  Section  33.207(d)  is  revised  to 
read  as  follows: 

33.207  Contractor  certification. 
***** 

(d)  The  aggregate  amount  of  both 
increased  and  decreased  costs  shall  be 
used  in  determining  when  the  dollar 
thresholds  requiring  certification  are 
met  (see  example  in  15.804-2(a)(l)(iii) 
regarding  cost  or  pricing  data). 
***** 

PART  36— CONSTRUCTION  AND 
ARCHITECT  ENGINEERING 
CONTRACTS 

31.  Section  36.402  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b)  and  (b)(1)  to  read  as 
follows: 

36.402  Price  negotiation. 

*  *  *  *  * 

(b)  The  contracting  officer  shall 
evaluate  proposals  and  associated  cost 
or  pricing  data  or  information  other  than 
cost  or  pricing  data  and  shall  compare 
them  to  the  Government  estimate. 

(1)  When  submission  of  cost  or 
pricing  data  is  not  required  (see  15.804- 


1  and  15.804-2),  and  any  element  of 
proposed  cost  differs  significantly  fi*om 
the  Government  estimate,  the 
contracting  officer  should  request  the 
offeror  to  submit  cost  information 
concerning  that  element  (e.g.,  wage  rates 
or  fiinge  benefits,  significant  materials, 
equipment  allowances,  and 
subcontractor  costs). 
***** 

PART  45— GOVERNMENT  PROPERTY 

32.  Section  45.103(b)(1)  is  revised  to 
read  as  follows: 

45.103  Responsibility  and  liability  for 
Ctevemment  property. 
***** 

(b)  *  *  * 

(1)  Negotiated  fixed-price  contracts 
for  which  the  contract  price  is  not  based 
upon  an  exception  at  15.804-1; 
***** 

33.  Section  45.106(b)(2)  is  revised  to 
read  as  follows: 

45.106  Government  property  clauses. 
***** 

(b)  *  *  * 

(2)  If  the  contract  is — 

(i)  A  negotiated  fixed-price  contract 
for  which  prices  are  not  based  on  an 
exception  at  15.804-1;  or 

(ii)  A  fixed-price  service  contract 
which  is  performed  primarily  on  a 
Government  installation,  provided  the 
contracting  officer  determines  it  to  be  in 
the  best  interest  of  the  Government  (see 
45.103(b)(4)).  the  contracting  officer 
shall  use  the  clause  with  its  Alternate  I. 
***** 

PART  46— QUALITY  ASSURANCE 

46.804  [Amended] 

34.  Section  46.804  is  amended  by 
removing  the  parenthetical  "(see 

15.804- 3(c))”  and  inserting  “(see 

15.804- l(b)(2))”. 

PART  4^TERMINATION  OF 
CONTRACTS 

35.  Section  49.208  is  amended  in  the 
introductory  paragraph  by  revising  the 
last  sentence  to  read  as  follows: 

49.208  Equitable  adjustment  after  partial 
termination. 

*  *  *  The  contractor  shall  submit  the 
proposal  on  SF  1411,  Contract  Pricing 
Proposal  Cover  Sheet  (Cost  or  Pricing 
Data  Required). 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

35a.  Part  52  is  amended  by  removing 
the  derivation  tines  following  all  "(End 
of  provision)”  or  “(End  of  clause)” 
parentheticals  and  Alternates. 


36.  Section  52.214-27  is  amended  by 
revising  the  date  of  the  clause  and 
paragraphs  (a)  and  (e)(2)  to  read  as 
follows: 

52.214- 27  Price  Reduction  for  Defective 
Cost  or  Pricing  Data— Modifications— 
Sealed  Bidding. 

***** 

Price  Reduction  for  Defective  Cost  or  Pricing 
Date — Modifications — Sealed  Bidding  (Oct. 
1995) 

(a)  This  clause  shall  become  operative  only 
for  any  modification  to  this  contract 
involving  aggregate  increases  and/or 
decreases  in  costs,  plus  applicable  profits, 
expected  to  exceed  the  threshold  for  the 
submission  of  cost  or  pricing  data  at  FAR 

15.804-2(a)(l),  except  that  this  clause  does 
not  apply  to  a  modification  if  an  exception 
under  FAR  15.804-1  applies. 
***** 

(e)  *  *  • 

(2)  A  penalty  equal  to  the  amoimt  of  the 
overpayment,  if  the  Contractor  or 
subcontractor  knowingly  submitted  cost  or 
pricing  data  which  wpre  incomplete, 
inaccurate,  or  noncurrent. 

(End  of  clause.) 

37.  Section  52.214-28  is  amended  by 
revising  the  date  of  the  clause  and 
paragraphs  (b)  and  (d)  to  read  as 
follows: 

52.21 4- 28  Subcontractor  Cost  or  Pricing 
Data— Modifications— Sealed  Bidding. 
***** 

Subcontractor  Cost  or  Pricing  Data — 
Modifications — Sealed  Bidding  (Oct.  1995) 
***** 

(b)  Before  awarding  any  subcontract 
expected  to  exceed  the  threshold  for 
submission  of  cost  or  pricing  data  at  FAR 

15.804-2(a)(l),  on  the  date  of  agreement  on 
price  or  the  date  of  award,  whi^ever  is  later; 
or  before  pricing  any  subcontract 
modifications  involving  aggregate  increases 
and/or  decreases  in  costs,  plus  applicable 
profits,  expected  to  exceed  the  threshold  for 
submission  of  cost  or  pricing  data  at  FAR 

15.804- 2(a)(l),  the  Contractor  shall  require 
the  subcontractor  to  submit  cost  or  pricing 
data  (actually  or  by  specific  identification  in 
writing),  unless  an  exception  under  FAR 

15.804- 1  applies. 

***** 

(d)  The  Contractor  shall  insert  the 
substance  of  this  clause,  including  this 
paragraph  (d),  in  each  subcontract  that,  when 
entered  into,  exceeds  the  threshold  for 
submission  of  cost  or  pricing  data  at  FAR 

15.804- 2(a)(l). 

(End  of  clause.) 

52.214- 29  [Amended] 

37a.  Section  52.214-29  is  amended  in 
the  introductory  text  by  removing  the 
citation  “14.201-7(e)”  and  inserting 
“14.201-7(d)”  in  its  place. 

38.  Section  52.215-22  is  amended  by 
revising  the  date  of  the  clause,  and 
paragraph  (d)(2)  to  read  as  follows: 
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52.215- 22  Price  Reduction  for  Defective 
Cost  or  Pricing  Data. 
***** 

Price  Reduction  fm*  Defective  Cost  or  Pricing 
Data  (Oct.  1995) 

***** 

(d) *  *  * 

(2)  A  penalty  equal  to  the  amount  of  the 
overpayment,  if  the  Contractor  or 
subcontractor  knowingly  submitted  cost  or 
pricing  data  which  were  incomplete, 
inaccurate,  or  nonciirrent 
(End  of  clause.) 

39.  Section  52.215-23  is  amended  by 
revising  the  clause  date  and  paragraphs 
(a)  and  (e)(2)  to  read  as  follows: 

52.215- 23  Price  Reduction  (or  Defective 
Cost  or  Pricing  Data— Modifications 
***** 

Price  Reduction  for  Defective  Cost  or  Pricing 
Data — ^Modifkations  (Oct.  1995) 

(a)  This  clause  shall  become  operative  only 
for  any  modification  to  this  contact 
involving  a  pricing  adjustment  expected  to 
exceed  the  threshold  for  submission  of  cost 
or  pricing  data  at  FAR  15.804-2(a)(l),  except 
that  this  clause  does  not  apply  to  any 
modification  if  an  exception  under  FAR 

15.804- 1  applies. 

***** 

(e) *  *  * 

(2)  A  penalty  equal  to  the  amount  of  the 
overpayment,  if  the  Contractor  or 
subcontractor  knowingly  submitted  cost  or 
pricing  data  which  were  incomplete, 
inacciirate,  or  noncurrent 
(End  of  clause) 

40.  Section  52.215-24  is  amended  by 
revising  the  date  of  the  clause,  and 
paragraph  (a)  to  read  as  follows: 

52.21 5- 24  Subcontractor  Cost  or  Pricing 
Data. 

***** 

Subcontractor  Cost  or  Pricing  Data  (Oct 
1995) 

(a)  Before  awarding  any  subcontract 
expected  to  exceed  the  threshold  for 
submission  of  cost  or  pricing  data  at  FAR 

15.804- 2(a)(l),  on  the  date  of  agreement  on 
price  or  the  date  of  award,  whichever  is  later; 
or  before  pricing  any  subcontract 
modification  involving  a  pricing  adjustment 
expected  to  exceed  the  threshold  for 
submission  of  cost  or  pricing  data  at  FAR 

15.804- 2(a)(l),  the  Contractor  shall  require 
the  subcontractor  to  submit  cost  or  pricing 
data  (actually  or  by  specific  identification  in 
writing),  unless  an  exception  under  FAR 

15.804- 1  applies. 

***** 

41.  Section  52.215-25  is  amended  by 
revising  the  date  of  the  clause  and 
paragraphs  (b)  and  (d)  to  read  as 
follows: 


52.215- 25  Subcontractor  Cost  or  Pricing 
Data— Modifications. 
***** 

Subcontractor  Cost  or  Pridng  Data — 
Modifications  (Oct  1995) 

(b)  Before  awarding  any  subcontract 
expected  to  exceed  the  threshold  for 
submission  of  cost  or  pricing  data  at  FAR 

15.804-2(a)(l),  on  the  date  of  agreement  on 
price  or  the  date  of  award,  whi^ever  is  later, 
or  before  pricing  any  subcontract 
modification  involving  a  pricing  adjustment 
expected  to  exceed  the  threshold  for 
submission  of  cost  or  pricing  data  at  FAR 

15.804- 2(a)(l),  the  Contractor  shall  require 
the  subcontractor  to  submit  cost  or  pricing 
data  (actually  or  by  specific  identification  in 
writing),  unless  an  exception  under  FAR 

15.804- 1  applies. 

***** 

(d)  The  Contractor  shall  insert  the 
substance  of  this  clause,  including  this 
paragraph  (d),  in  each  subcontract  that 
exceeds  the  threshold  for  submission  of  cost 
or  pricing  data  at  FAR  15.804-2(a)(l)  on  the 
date  of  agreement  on  price  or  the  date  of 
award,  whichever  is  later. 

(End  of  clause) 

42.  Section  52.215-26  is  amended  by 
revising  the  clause  date  and  paragraph 
(b)  to  read  as  follows: 

52.215- 26  Infegrity  of  Unit  Prices. 

*  *  *  *  .  * 

Integrity  of  Unit  Prices  (Oct  1995) 
*****, 

(b)  The  requirement  in  paragraph  (a) 
of  this  clause  does  not  apply  to  any 
contract  or  subcontract  item  of  supply 
for  which  the  unit  price  is,  or  is  based 
on,  an  established  catalog  or  market 
price  for  a  commercial  item  sold  in 
substantial  quantities  to  the  general 
public  or  to  an  item  qualifying  for  a 
commercial  item  exception  to  cost  or 
pricing  data.  A  price  is  based  on  an 
established  catalog  or  market  price  only 
if  the  item  being  purchased  is 
sufficiently  similar  to  the  catalog  or 
market  priced  conunercial  item  to 
ensure  ffiat  any  difference  in  prices  can 
be  identified  6md  justified  widiout  resort 
to  cost  analysis. 

***** 

43.  Sections  52.215-41  through 

52.215- 43  are  added  to  read  as  follows: 

52.21 5- 41  Requirements  for  Cost  or 
Pricing  Data  or  Information  Other  Than  Cost 
or  Pricing  Data. 

As  prescribed  in  15.804-8(h),  insert 
the  following  provision: 

Requirements  for  Cost  or  Prkang  Data  or 
Information  Other  Than  Cost  or  Pricing  Data 
(Oct  1995) 

(a)  Exceptions  from  cost  or  pricing  data.  (1) 
In  lieu  of  submitting  cost  or  pricing  data, 
ofierors  may  submit  a  written  request  for 
exception  by  submitting  the  information 


described  in  the  following  subparagraphs. 

The  Contracting  Officer  may  require 
additional  supporting  information,  but  only 
to  the  extent  necessary  to  determine  whether 
an  exception  should  Im  granted,  and  whether 
the  price  is  fair  and  reasonable. 

(i)  Information  relative  to  an  exception 
granted  for  prior  or  repetitive  acquisitions. 

(ii)  Catalog  price  information  as  follows: 

(A)  Attach  a  copy  of  or  identify  the  catalog 
and  its  date,  or  the  appropriate  pams  for  the 
offered  items,  or  a  statement  that  me  catalog 
is  on  file  in  the  buying  office  to  which  this 
proposal  is  being  made. 

(B)  Provide  a  copy  or  describe  current 
discount  policies  and  price  lists  (published 
or  impublished),  e.g.,  wholesale,  original 
equipment  manufecturer,  and  reseller. 

(C)  Additionally,  for  each  catalog  item  that 

exceeds _ *  (extended  value  not  unit 

price),  provide  evidence  of  substantial  sales 
to  the  general  public.  This  may  include  sales 
order,  contract,  shipment,  invoice,  actual 
recorded  sales  or  other  records  that  are 
verifiable.  In  addition,  if  the  basis  of  the  price 
proposal  is  sales  of  essentially  the  same 
commercial  item  by  affiliates,  other 
manufecturers  or  vendors,  those  sales  may  be 
included.  The  offeror  shall  explain  the  basis 
of  each  offered  price  and  its  relationship  to 
the  established  catalog  price.  When 
substantial  general  public  sales  have  also 
been  made  at  prices  other  than  catalog  or 
price  list  prices,  the  offeror  shall  indicate 
how  the  proposed  price  relates  to  the  price 
of  such  recent  sales  in  quantities  similar  to 
the  proposed  quantities. 

(iii)  Market  price  information.  Include  the 
source  and  date  or  period  of  the  market 
quotation  or  other  basis  for  market  price,  the 
base  amount,  and  applicable  discounts.  The 
nature  of  the  market  should  be  described. 

The  supply  or  service  being  purchased 
should  be  the  same  as  or  similar  to  the 
market  price  supply  or  service.  Data 
supporting  substantial  sales  to  the  general 
public  is  also  required. 

(iv)  Identification  of  the  law  or  regulation 
establishing  the  price  offered.  If  the  price  is 
controlled  under  law  by  periodic  rulings, 
reviews,  or  similar  actions  of  a  governmental 
body,  attach  a  copy  of  the  controlling 
document,  unless  it  was  previously 
submitted  to  the  contracting  office. 

(v)  For  a  commercial  item  exception, 
information  on  prices  at  which  the  same  item 
or  similar  items  have  been  sold  in  the 
commercial  market. 

(2)  The  offeror  grants  the  Contracting 
Officer  or  an  authorized  representative  the 
right  to  examine,  at  any  time  before  award, 
bmks,  records,  dociunents,  or  other  directly 
pertinent  records  to  verify  any  request  for  an 
exception  under  this  provision,  and  the 
reasonableness  of  price.  Access  does  not 
extend  to  cost  or  profit  information  or  other 
data  relevant  solely  to  the  offeror’s 
determination  of  the  prices  to  be  offered  in 
the  catalog  or  marketplace. 

(b)  Requirements  for  cost  or  pricing  data. 

If  the  offeror  is  not  granted  an  exception  from 
the  requirement  to  submit  cost  or  pricing 
data,  the  following  applies: 


^Insert  dollar  amount  for  sampling  (see  15.804- 
1(c)(1)) 
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(1)  The  offeror  shall  submit  cost  or  pricing 
data  on  Standard  Form  (SF)  1411,  Contract 
Pricing  Proposal  Cover  Sheet  (Cost  or  Pricing 
Data  Required),  with  supporting  attachments 
prepared  in  accordance  with  Table  1&-2  of 
FAR  15.804-6(b){2). 

(2)  As  soon  as  practicable  after  agreement 
on  price,  but  before  contract  award  (except 
for  unpriced  actions  such  as  letter  contracts), 
the  offeror  shall  submit  a  Certificate  of 
Current  Cost  or  Pricing  Data,  as  prescribed  by 
FAR  15.804-4. 

(c)  By  submitting  information  to  qualify  for 
an  exception,  an  offeror  is  not  representing 
that  this  is  the  only  exception  that  may 
apply. 

(End  of  provision) 

Alternate  /  (Oct  1995).  As  prescribed  in 

15.804-8(h),  substitute  the  following 
para^ph  ^)(1)  for  paragraph  (b)(1)  of  the 
basic  provision: 

(b) (1)  The  offeror  shall  submit  cost  or 
pricing  data  on  Standard  Form  (SF)  1411, 
Contract  Pricing  Proposal  Cover  Sheet  (Cost 
or  Pricing  Data  Required),  with  supporting 
attachments  prepared  in  the  following 
format: 

Alternate  mOct  1995).  As  prescribed  in 

15.804-8(h),  add  the  following  paragraph  (d) 
to  the  basic  provision: 

(c)  When  the  proposal  is  submitted,  also 
submit  one  copy  each,  including  the  SF  1411 
and  supporting  attachments,  to:  (1)  the 
Administrative  Contracting  Officer,  and  (2) 
the  Contract  Auditor. 

Alternate  III  {Oct  1995).  As  prescribed  in 

15.804-8(h),  add  the  following  paragraph  (d) 
to  the  basic  provision  (if  Alternate  II  is  also 
used,  redesignate  as  paragraph  (e)): 

(d)  Submit  the  cost  portion  of  the  proposal 
via  the  following  electronic  media:  (Insert 
media  format,  e.g.,  electronic  spreadsheet 
format,  electronic  mail,  etc.f 

Alternate  IV  {Oct  1995).  As  prescribed  in 

15.804-8(h),  replace  the  text  of  the  basic 
provision  with  the  following: 

(a)  Submission  of  cost  or  pricing  data  is  not 
required. 

(b)  Provide  information  described  below: 
{Insert  description  of  the  information  and  the 
format  that  are  required,  including  access  to 
records  necessary  to  permit  an  adequate 
evaluation  of  the  proposed  price  in 
accordance  with  15.804-6(a)(5).  Standard 
Form  1448,  Proposal  Cover  Sheet  (Cost  or 
Pricing  Data  Not  Required),  may  be  used  for 
information  other  than  cost  or  pricing  data). 

SZ21 5-42  Requirements  for  Cost  or 
Pricing  Data  or  Information  Other  Than  Cost 
or  Pricing  Data— Modifications. 

As  prescribed  in  15.804-8(i),  insert 
the  following  clause: 

Requirements  for  Cost  or  Pricing  Data  or 
Information  Other  Than  Cost  or  Pricing 
Data — Modifications  (Oct.  1995) 

(a)  Exceptions  from  cost  or  pricing  data.  (1) 
In  lieu  of  submitting  cost  or  pricing  data  for 
modifications  under  this  contract,  for  price 
adjustments  expected  to  exceed  the  threshold 
set  forth  at  FAR  15.804-2(a)(l)  on  the  date  of 
the  agreement  on  price  or  the  date  of  the 
award,  whichever  is  later,  the  Contractor  may 
submit  a  written  request  for  exception  by 
submitting  the  information  described  in  the 


following  subparagraphs.  The  Contracting 
Officer  may  require  additional  supporting 
information,  but  only  to  the  extent  necessary 
to  determine  whether  an  exception  should  be 
granted,  and  whether  the  price  is  fair  and 
reasonable — 

(i)  Information  relative  to  an  exception 
granted  for  prior  or  repetitive  acquisitions. 

(ii)  Catalog  price  information  as  follows: 

(A)  Attach  a  copy  of  or  identify  the  catalog 
and  its  date,  or  the  appropriate  pages  for  the 
offered  items,  or  a  statement  that  &e  catalog 
is  on  file  in  the  buying  office  to  which  this 
proposal  is  being  made. 

(B)  Provide  a  copy  or  describe  current 
discount  policies  and  price  lists  (published 
or  unpublished),  e.g.,  wholesale,  original 
equipment  manufectiKer,  and  reseller. 

(C)  Additionally,  for  each  catalog  item  that 

exceeds _ *  (extended  value  not  imit 

price),  provide  evidence  of  substantial  sales 
to  the  general  public.  This  may  include  sales 
order,  contract,  shipment,  invoice,  actual 
recorded  sales  or  other  records  that  are 
verifiable.  In  addition,  if  the  basis  of  the  price 
proposal  is  sales  of  essentially  the  same 
conunercial  item  by  affiliates,  other 
manufecturers  or  vendors,  those  sales  may  be 
included.  The  offeror  shall  explain  the  basis 
of  each  offered  price  and  its  relationship  to 
the  established  catalog  price.  When 
substantial  general  public  sales  have  also 
been  made  at  prices  other  than  catalog  or 
price  list  prices,  the  offeror  shall  indicate 
how  the  proposed  price  relates  to  the  price 
of  such  recent  sales  in  quantities  similar  to 
the  proposed  quantities. 

(iii)  Market  price  information.  Include  the 
source  and  date  or  period  of  the  market 
quotation  or  other  basis  for  market  price,  the 
base  amount,  and  applicable  discounts.  The 
nature  of  the  market  should  be  described. 

The  supply  or  service  being  purchased 
should  Im  the  same  as  or  similar  to  the 
market  price  supply  or  service.  Data 
supporting  substantial  sales  to  the  general 
public  is  also  required. 

(iv)  Identification  of  the  law  or  regulation 
establishing  the  price  offered.  If  the  price  is 
controlled  under  law  by  periodic  rulings, 
reviews,  or  similar  actions  of  a  governmental 
body,  attach  a  ccqiy  of  the  controlling 
document,  unless  it  was  previously 
submitted  to  the  contracting  office. 

(v)  Information  on  modifications  of 
contracts  or  subcontracts  for  commercial 
items. 

(A)  If  (])  The  original  contract  or 
subcontract  was  granted  an  exception  fix>m 
cost  or  pricing  data  requirements  because  the 
price  agreed  upon  was  based  on  adequate 
price  competition,  catalog  or  market  prices  of 
commercial  items,  or  prices  set  by  law  or 
regulation;  and  (2)  the  modification  (to  the 
contract  or  subcontract)  is  not  exempted 
based  on  one  of  these  exceptions,  then  the 
Contractor  may  provide  information  to 
establish  that  the  modification  would  not 
change  the  contract  or  subcontract  from  a 
contract  or  subcontract  for  the  acquisition  of 
a  commercial  item  to  a  contract  or 
subcontract  for  the  acquisition  of  an  item 
other  than  a  commercial  item. 

^Insert  dollar  amount  for  sampling  (see  15.804- 
1(c)(1)). 


(B)  For  a  commercial  item  exception,  the 
Contractor  may  provide  information  on 
prices  at  which  the  same  item  or  similar 
items  have  been  sold  in  the  commercial 
market. 

(2)  The  Contractor  grants  the  Contracting 
Officer  or  an  authorized  representative  the 
right  to  examine,  at  any  time  before  award, 
books,  records,  docimients,  or  other  directly 
pertinent  records  to  verify  any  request  for  an 
exception  under  this  clause,  and  die 
reasonableness  of  price.  Access  does  not 
extend  to  cost  or  profit  information  or  other 
data  relevant  solely  to  the  Contractor’s 
determination  of  the  prices  to  be  offered  in 
the  catalog  or  marketplace. 

(3)  By  submitting  information  to  qualify  for 
an  exception,  an  offeror  is  not  representing 
that  this  is  the  only  exception  that  may 
apply. 

(b)  Requirements  for  cost  or  pricing  data. 

If  the  Contractor  is  not  granted  an  exception 
from  the  requirement  to  submit  cost  or 
pricing  data,  the  following  applies: 

(1) The  Contractor  shall  submit  cost  or 
pricing  data  on  Standard  Form  (SF)  1411, 
Contract  Pricing  Proposal  Cover  Sheet  (Cost 
or  Pricing  Data  Required),  with  supporting 
attachments  prepared  in  accordance  with 
Table  15-2  of  FAR  15.804-6(b)(2). 

(2)  As  soon  as  practicable  after  agreement 
on  price,  but  before  award  (except  for 
unpriced  actions),  the  Contractor  shall 
submit  a  Certificate  of  Ciment  Cost  or  Pricing 
Data,  as  prescrilwd  by  FAR  15.804-4. 

(End  of  clause.) 

Alternate  I  {Oct.  1995).  As  prescribed  in 

15.804-8(i),  substitute  the  following 
paragraph  (b)(1)  for  paragraph  (b)(1)  of  the 
basic  clause. 

(b) (1)  The  Contractor  shall  submit  cost  or 
pricing  data  on  Standard  Form  (SF)  1411, 
Contract  Pricing  Proposal  Cover  Sheet  (Cost 
or  Pricing  Data  Required),  with  supporting 
attachments  prepared  in  the  following 
format: 

Alternate  II  (Oct.  1995).  As  prescribed  in 

15.804-8(i),  add  the  following  paragraph  (c) 
to  the  basic  clause: 

(c)  When  the  proposal  is  submitted,  also 
submit  one  copy  each,  including  the  SF  1411 
and  supporting  attachments,  to:  (1)  The 
Administrative  Contracting  Officer,  and  (2) 
the  Contract  Auditor. 

Alternate  ID  (OcL  1995).  As  prescribed  in 

15.804-8(i),  add  the  following  paragraph  (c) 
to  the  basic  clause  (if  Alternate  II  is  also 
used,  redesignate  as  paragraph  (d)): 

(c)  Submit  the  cost  portion  of  the  proposal 
via  the  following  electronic  media:  [Insert 
media  format). 

Alternate  IV  (Oct.  1995).  As  prescribed  in 

15.804-8(i),  replace  the  text  of  the  basic 
clause  with  the  following: 

(a)  Submission  of  cost  or  pricing  data  is  not 
required. 

(b)  Provide  information  described  below: 
{Insert  description  of  the  information  and  the 
format  that  are  required,  including  access  to 
records  necessary  to  permit  an  adequate 
evaluation  of  the  proposed  price  in 
accordance  with  15.804-6(a)(5).  Standard 
Form  1448,  Proposal  Cover  Sheet  (Cost  or 
Pricing  Data  Not  Required),  may  be  used  for 
information  other  than  cost  or  pricing  data.) 
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52.215-43  Audit— Commercial  Items. 

As  prescribed  at  15.106-2,  insert  the 
following  clause: 

Auflit — Commercial  Items  (Oct.  1995) 

(a)  As  used  in  this  clause,  records  include 
books,  documents,  accoimting  procedures 
and  practices,  and  other  data,  regardless  of 
type  and  regardless  of  whether  such  items  are 
in  written  form,  in  the  form  of  computer  data, 
or  any  other  form. 

(b)  This  paragraph  applies  to  solicitations 
and  contracts  or  subcontracts  for  commercial 
items  that  may  be  or  have  been  granted  an 
exception  from  submittal  of  cost  or  pricing 
data  only  under  FAR  15.804— 1(a)(2).  In  order 
to  determine  the  accuracy  of  the  information 
on  prices  at  which  the  same  or  similar  items 
have  been  sold  in  the  commercial  market,  the 
Contracting  Officer  and  authorized 
representatives  have  a  right  to  examine  such 
information  provided  by  the  offeror. 
Contractor,  or  subcontractor,  and  all  records 
that  directly  relate  to  such  information. 

Access  does  not  extend  to  cost  or  profit 
information  or  other  data  relevant  solely  to 
the  offeror’s  determination  of  the  prices  to  be 
offered  in  the  marketplace.  This  right  shall 
expire  two  years  after  the  date  of  award  of 
the  contract,  or  two  years  after  the  date  of  any 
modification  to  the  contract,  with  respect  to 
which  this  information  is  provided. 

(c)  If  the  prime  Contractor  and  each  higher- 
tier  subcontractor  were  required  to  submit 
cost  or  pricing  data,  the  Contractor  and  each 
subcontractor  shall  insert  the  substance  of 
this  clause,  including  this  paragraph  (c),  in 
each  subcontract  for  which  submission  of 
cost  or  pricing  data  was  ^uired  or  for  which 
an  exception  was  granted  under  FAR  15.804- 
1(a)(2). 

(End  of  clause.) 

52.215- 2  [Amended] 

44.  Section  52.216-2  is  amended  in 
the  clause  heading  by  revising  the  date 
to  read  “(Oct.  1995)“;  in  paragraph  (a)(2) 
by  removing  “15.804-3”  and  inserting 
“15.804-1”  in  its  place;  ^lnd  removing 
the  parenthetical  following  “(End  of 
clause)”. 

52.216- 3  [Amended] 

45.  Section  52.216-3  is  amended  in 
the  clause  heading  by  removing  “(APR 
1984)”  and  inserting  “(Oct.  1995)”;  in 
paragraph  (a)(2)  by  removing  the 
reference  “15.804-3”  and  inserting 
“15.804-1”;  and  by  removing  the 
parenthetical  following  “(End  of 
clause)”. 

46.  Section  52.216-5  is  amended  by 
revising  the  clause  date  and  paragraph 
(d)(l)(i)(A);  and  by  removing  the 
parenthkical  following  “(End  of 
clause)”  to  read  as  follows: 


52.210-5  Price  Redetermlnatlon — 
Prospective. 

***** 

Price  Redetemunatioii — Prospective  (Oct. 
1995) 

***** 

(d)*  *  * 

(1).  .  * 

(i)  *  *  * 

(A)  An  estimate  and  breakdown  of  the 
costs  of  these  supplies  or  services  on 
Standard  Form  1411,  Contract  Pricing 
Proposal  Cover  Sheet  (Cost  or  Pricing  Data 
Required),  or  in  any  other  form  on  which  the 
parlies  may  agree; 

***** 

47.  Section  52.216-6  is  amended  by 
revising  the  introductory  text,  the  clause 
date,  and  paragraph  (c)(l)(ii)  to  read  as 
follows: 

52.216-6  Price  Redeterminatioii — 
Retroactive. 

As  prescribed  in  16.206—4,  insert  the 
following  clause: 

Price  Redeteimination — Retroactive  (Oct. 
1995) 

*  -  *  *  *  * 

(c)»  *  * 

(D*  *  * 

(ii)  A  statement  on  Standard  Form  1411, 
Contract  Pricing  Proposal  Cover  Sheet  (Cost 
or  Pricing  Data  Required),  or  in  any  other 
form  on  which  the  parties  may  agree,  of  all 
costs  incurred  in  performing  die  contract; 
and 

***** 

48.  Section  52.216-25  is  amended  by 
revising  the  introductory  paragraph;  and 
the  parentheticals  following  the  end  of 
the  main  clause  and  the  end  of  Alternate 
I  are  removed  to  read  as  follows: 

52216-25  Contract  Deflnitizatton. 

As  prescribed  in  16.603-4(b)(3),  insert 
the  following  clause: 

*  «^  *  *  *  * 

49.  Section  52.222-48  is  amended  by 
revising  the  clause  date,  redesignating 
paragraphs  (a)  (i),  (ii),  and  (iii)  as  (a)  (1), 
(2),  and  (3),  and  revising  newly 
redesignated  paragraph  (a)(2)  to  read  as 
follows: 

52222-48  Examption  from  Application  of 
Sarvica  Contract  Act  ProvMona  for 
Contracta  for  Maintananca,  Calibration,  and/ 
or  Rapak  of  Cartabi  AOP,  SdantHic  and 
liadical  and/or  OMca  and  Buskiaaa 
Equipmaqt— Contractor  Certification. 
***** 


Exemption  From  Applicatkm  of  Service 
Contract  Act  Provisions  ft»-  Contracts  for 
Maintenance,  Calibration,  andfor  Repair  of 
Certain  ADP,  Scientific  and  Medical  and/or 
Office  and  Business  Equipment — Contractor 
Certification  (Oct.  1995) 

(a)  *  *  •  (2)  The  contract  services  are 
furnished  at  prices  which  are,  or  are  based 
on,  established  catalog  or  market  prices  for 
the  maintenance,  calibration,  and/or  repair  of 
certain  AI^,  scientific  and  medical  an^or 
office  and  business  equipment.  An 
“established  catalog  price’’  is  a  price 
(including  discount  price)  recorded  in  a 
catalog,  price  list,  schedule,  or  other 
verifiable  and  established  record  that  is 
regularly  maintained  by  the  manufocturer  or 
the  Contractor  and  is  either  published  or 
otherwise  available  for  inspection  by 
customers.  An  “established  market  price”  is 
a  current  price,  established  in  the  course  of 
ordinary  and  usual  trade  between  buyers  and 
sellers  fiae  to  bargain,  which  can  be 
substantiated  by  data  from  sources 
independent  of  the  manufacturer  or 
Contractor,  and  *  *  • 
***** 

PART  53— FORMS 

50.  Section  53.215-2  is  revised  to  read 
as  follows: 

53.215-2  Price  negotiation  (SF’s  1411  and 
1448). 

The  following  standard  forms  are 
prescribed  for  use  in  connection  with 
requirements  for  obtaining  cost  or 
pricing  data  or  information  other  than 
cost  or  pricing  data  from  offerors  or 
contractors,  as  specified  in  15.804: 

(a)  SF  1411  (REV.  CXrr./95),  Contract 
Pricing  Proposal  Cover  Sheet  (Cost  or 
Pricing  Data  Required).  (See  15.804- 
6(b)(1).)  SF  1411  is  authorized  for  local 
reproduction  and  a  copy  is  furnished  for 
this  purpose  in  Part  53  of  the  loose-leaf 
edition  of  the  FAR. 

(b)  SF  1448  (CXrr/95),  Proposal  Cover 
Sheet  (Cost  or  Pricing  Data  Not 
Required).  (See  15.804-6(b)(2).)  SF  1448 
is  authorized  for  local  reproduction  and 
a  copy  is  furnished  for  this  purpose  in 
Part  53  of  the  loose-leaf  edition  of  the 
FAR. 

51.  Section  53.301-1411  is  revised 
and  53.301-1448  is  added  to  read  as 
follows: 

BtUMO  cooc  ma»-ep-e 
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53.301-141 1  Contract  Pricing  Proposai  Cover  Sheet 


CONTRACT  PRICING  PROPOSAL  COVER  SHEET 
(Cost  or  Pricing  Data  RaquiredI 


0MB  No.:  90004)013 
Expires: 


Public  reporting  burden  for  this  collection  of  mformstion  is  esbmsted  to  average  4  hours  per  resportse.  including  the  time  for 
reviewing  instructions,  searching  existing  data  sourcas,  gatitering  and  maintaming  the  data  needed,  and  completing  and  reviewing 
the  collection  of  information.  Send  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this  -collection  of  information, 
including  suggestions  for  reducing  this  burden,  to  the  FAR  Secretariat  (VRS),  Office  of  Federal  Acquisition  Policv,  GSA,  Washington, 
OC  20405. 
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(FR  Doc.  95-22776  Filed  9-15-95;  8:45  am) 
BN.LINQ  CODE  at20-EP-C 

48  CFR  Parts  1, 33, 42, 50,  and  52  ' 

[FAC  90-32;  FAR  Case  94-730;  Item  II] 
RIN9000-AQ28 

Federal  Acquisition  Regulation; 
Protests,  Disputes,  and  Appeals 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  is  issued 
pursuant  to  the  Federal  Acquisition 
Streamlining  Act  of  1994  (lAib.  L.  103^ 
355)  (the  Act)  dated  October  13, 1994, 
to  implement  the  Act’s  requirements 
with  respect  to  disputes  and  protests  to 
the  General  Accounting  Office  and 
General  Services  Administration  Board 
of  Contract  Appeals.  This  regulatory 
action  was  subject  to  Office  of 
Management  and  Budget  review  imder 
Executive  Order  12866,  dated 
September  30, 1993. 

DATES:  Effective  date:  October  1, 1995. 

Applicability  date:  Where  this  rule 
repeats  a  GSBQA  rule  that  went  into 
effect  earlier,  the  date  of  the  GSBCA  rule 


and  its  applicability  provision  prevails; 
otherwise,  this  rule  is  applicable  to 
protests  or  claims  filed  on  or  after  the 
effective  date  of  this  rule. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Craig  E.  Hodge,  Protests/Disputes  Team 
Leader,  at  (703)  274-8940  in  reference 
to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washii^on,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-32,  FAR  case  94- 
730,  Protests,  Disputes  and  Appeals. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Federal  Acquisition  Streamlining 
Act  of  1994,  Pub.  L.  103-355,  (the  Act) 
provides  authorities  that  streamline  the 
acquisition  process  and  minimize 
burdensome  Government-unique  * 
requirements. 

This  notice  announces  FAR  revisions 
developed  imder  FAR  Case  94-730, 
Protests,  Disputes,  and  Appeals.  The 
Act  changed  the  General  Accounting 
Office  (GAO)  protest  procedures,  the 
General  Services  Board  of  Contract 
Appeals  (GSBCA)  protest  procedures, 
and  the  alternative  dispute  resolution 
(ADR)  procedures.  This  rule  reflects 
those  ch^ges  to  GAO,  GSBCA,  and 


ADR  procedures  that  require  revisions 
to  the  FAR. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  a 
relatively  small  number  of  firms  file 
protests  or  claims.  In  addition,  this  rule 
is  generally  derivative  of  GAO  and 
GSBCA  rules  which  implement  the 
statute.  Neither  the  GAO  nor  the  GSBCA 
concluded  that  the  rules  they  were 
promulgating,  which  form  the  basis  for 
this  rule,  had  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  change  to  the 
FAR  does  not  impose  recor^eeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  etseq. 
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D.  Public  Comments 

On  January  10, 1995,  a  proposed  rule 
was  published  in  the  Federal  Register 
(60  ITl  2630).  In  response  to  the  notice 
of  proposed  rulemaking,  19  public 
comments  were  received. 

The  largest  number  of  public 
comments  concerned  the  definition  of 
“accrual”.  Some  commenters  felt  that 
contractor  and  Government  claims  were 
to  be  treated  differently  because 
“accrual”  was  defined  only  in  terms  of 
the  contractor  claim.  To  resolve  that 
problem,  a  general  definition  of 
“accrual”  has  been  added.  Several 
commenters  requested  retroactive 
language  be  added.  Therefore,  the  six- 
year  limitation  was  specifically  applied 
only  to  contracts  awarded  after  the  end 
of  the  current  fiscal  year.  There  were 
also  a  number  of  alternate  definitions  of 
“accrual”  proposed.  In  addition  to  the 
discovery  of  the  events,  a  discovery  of 
some  damage  has  been  added  to  cover 
the  unusual  case  where  the  party  is 
aware  of  the  events  giving  rise  to  the 
claim,  but  not  of  any  resulting  damage. 

In  the  protest  area,  commenters 
exhibited  the  most  interest  in  the  GAO 
bid  protest  file,  emd  requested  guidance 
on  GAO  and  GSBCA  witness  fee 
limitations.  The  protest  file  requirement 
has  been  clarified.  Although  the  GAO 
rule  was  concerned  with  providing 


protest  files  to  the  interveners.  Congress 
mandated  protest  files  be  made 
available  by  the  contracting  officer  even 
to  parties  which  failed  to  intervene.  The 
extent  to  which  the  discussion  of  protest 
files  differs  between  the  proposed  GAO 
regulation  and  this  regulation  reflects 
that  difference.  In  any  event,  the  GAO 
final  regulation  dropped  the 
requirement  for  a  protest  file.  Fiuther 
specific  guidance  concerning  witness 
fee  limitations  has  now  been 
incorporated  in  the  regulation. 

List  of  Subjects  in  48  CFR  Parts  1,  33, 
42,  50  and  52 

Government  procurement. 

Dated:  September  7, 1995. 

Edward  C.  Lo^, 

Deputy  Project  Manager  for  the 
Implementation  of  the  Federal  Acquisition 
Streamlining  Act  of 1 994. 

Therefore,  48  CFR  Parts  1,  33, 42,  50, 
and  52  are  amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  1,  33,  42,  50,  and  52  continues  to 
read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 


PART  1— FEDERAL  ACQUISITION 
REGULATION  SYSTEM 

2.  Section  1.602-3  is  amended  by 
revising  paragraph  (cj(2)  to  read  as 
follows: 

1.602-3  Ratification  of  unauthorized 
commitinents. 

***** 

(c)  *  *  * 

(2)  The  ratifying  official  has  the 
authority  to  enter  into  a  contractual 
commitment; 

***** 

PART  33— PROTESTS,  DISPUTES. 

AND  APPEALS  ' 

3.  Section  33.101  is  amended  by 
adding  in  alphabetical  order  the 
definitions  “Day”  and  “Filed”,  and 
revising  the  definition  “Protest”  to  read 
as  follows: 

33.101  Definitions. 

Day.  as  used  in  this  subpart,  means  a 
calendar  day,  unless  otherwise 
specified.  In  the  computation  of  any 
period — 

(a)  The  day  of  the  act,  event,  or 
default  from  which  the  designated 
period  of  time  begins  to  run  is  not 
included;  and 

(b)  The  last  day  after  the  act,  event,  or 
default  is  included  imless — 
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(1)  The  last  day  is  a  Saturday,  Sunday, 
or  legal  holiday;  or 

(2)  In  the  case  of  a  filing  of  a  paper 

at  any  appropriate  administrative  forum, 
the  last  day  is  a  day  on  which  weather 
or  other  conditions  cause  the  closing  of 
the  forum  for  all  or  part  of  the  day,  in 
which  event  the  next  day  on  which  the 
appropriate  administrative  forum  is 
open  is  included. 

(c)  In  the  case  of  the  5-day  period  after 
a  d^riefing  date  and  the  10-day  period 
after  contract  award  for  filing  a  protest 
resulting  in  a  suspension  (as  described 
at  33.104(c)),  Saturdays,  Simdays,  and 
legal  holidays  shall  be  counted. 

Filed,  as  used  in  this  subpart,  means 
the  complete  receipt  of  any  document 
by  an  agency  before  its  close  of 
business.  Documents  received  after ' 
close  of  business  are  considered  filed  as 
of  the  next  day.  Unless  otherwise  stated, 
the  agency  close  of  business  is 
presumed  to  be  4:30  p.m.,  local  time. 
***** 

Protest,  as  used  in  this  subpart,  means 
a  written  objection  by  an  interested 
party  to  any  of  the  following: 

(a)  A  solicitation  or  other  request  by 
an  agency  for  ofiers  for  a  contract  for  the 
procurement  of  property  or  services. 

(b)  The  cancellation  of  the  solicitation 
or  other  request. 

(c)  An  award  or  proposed  award  of 
the  contract. 


(d)  A  termination  or  cancellation  of  an 
award  of  the  contract,  if  the  written 
objection  contains  an  allegation  that  the 
termination  or  cancellation  is  based  in 
whole  or  in  part  on  improprieties 
concerning  the  award  of  the  contract. 

4.  Section  33.102  is  amended  by 
revising  paragraph  (a);  redesignating 
paragraphs  (b)  and  (c)  as  (c)  and  (e), 
respectively,  and  adding  new 
paragraphs  (b)  and  (d);  and  revising 
newly  designated  paragraphs  (e)(2)  and 

(e)(3)  to  read  as  follows: 

33.102  General. 

(a)  Contracting  officers  shall  consider 
all  protests  and  seek  legal  advice, 
whether  protests  are  submitted  before  or 
after  awajxl  and  whether  filed  directly 
with  the  agency,  the  General 
Accoimting  Office  (GAO),  or  for 
automatic  data  processing  acquisitions 
under  40  U.S.C.  759  (ADP  contracts), 
the  General  Services  Board  of  Contract 
Appeals  (GSBCA  or  the  Board).  (See 
19.302  for  protests  of  small  business 
status  and  22.608-3  for  protests 
involving  eligibility  imder  the  Walsh- 
Healey  Public  Contracts  Act.) 

(b)  If,  in  coimection  with  a  protest,  the 
head  of  an  agency  determines  that  a 
solicitation,  proposed  award,  or  award 
does  not  comply  with  the  requirements 
of  law  or  regulation,  the  head  of  the 
agency  may — 


(1)  Take  any -action  that  could  have 
been  recommended  by  the  Comptroller 
General  had  the  protest  been  filed  with 
the  General  Accoimting  Office;  and 

(2)  Pay  appropriate  costs  as  stated  in 
33.104(h). 

***** 

(d)  Protest  likely  after  award.  The 
contracting  officer  may  stay 
performance  of  a  contract  within  the 
time  period  contained  in  33.104(c)(1)  if 
the  contracting  officer  makes  a  written 
determination  that — 

(1)  A  protest  is  likely  to  be  filed;  and 

(2)  Delay  of  performance  is,  under  the 
circumstances,  in  the  best  interests  of 
the  United  States. 

(e) *  *  * 

(2)  May  protest  to  the  GAO  in 
accordance  with  GAO  regulations  (4 
CFR  Part  21).  An  interested  party  who 
has  filed  a  protest  regarding  an  ADP 
procurement  with  the  GAO  may  not  file 
a  protest  with  the  GSBCA  with  respect 
to  that  procurement; 

(3)  May  protest  to  the  GSBCA 
regarding  an  award  of  an  ADP  contract 
in  accordance  with  GSBCA  Rules  of 
Procedure  (48  CFR  Chapter  61).  An 
interested  party  who  has  filed  a  protest 
regarding  an  ADP  procurement  with 
GSBCA  (40  U.S.C.  759(f))  may  not  file 
a  protest  with  the  GAO  with  respect  to 
that  procm^ment. 
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5.  Section  33.103  is  amended  in  the 
first  sentence  of  (b)(1)  by  removing  “or” 
and  inserting  “and”  in  its  place; 
revising  the  second  and  third  sentences 
of  (b)(2)  and  the  second  sentence  in 
(b)(4);  and  adding  (b)(5)  to  read  as 
follows: 

33.103  Protests  to  the  agency. 
***** 

(b)*  *  * 

(2)  *  *  *  In  all  other  cases,  protests 
shall  be  hied  not  later  than  14  days  after 
the  basis  of  protest  is  known  or  should 
have  been  known,  whichever  is  earlier. 
The  agency,  for  good  cause  shown,  or 
where  it  determines  that  a  protest  raises 
issues  significant  to  the  agency’s 
acquisition  system,  may  consider  the 
merits  of  any  protest  which  is  not  timely 
filed. 

***** 

(4)  *  *  *  Failure  to  substantially 
comply  with  any  of  the  requirements  of 
this  paragraph  (b)  may  be  grounds  for 
dismissal  of  the  protest. 

(5)  The  agency  should  furnish  a  copy 
of  the  written  protest  ruling  to  the 
protester  by  certified  mail,  return 
receipt  requested,  or  by  any  other 
method  that  provides  evidence  of 
receipt. 

6.  Section  33.104  is  amended — 


a.  By  revising  the  introductory  text, 
paragraphs  (a)(1),  (a)(3),  the  first 
sentence  of  (a)(4)(i)  introductory  text, 
(a)(4)(ii)  (A)  and  (B),  (a)(5)  introductory 
text,  (a)(5)  (i),  (ii),  and  (iii),  (a)(6),  (c)(1), 
(c)(5).  (e).  (f).  (g).and(h); 

b.  By  removing  from  the  first  sentence 
of  (a)(2)  the  words  “substantial  and”; 

c.  By  adding  a  sentence  to  the  end  of 
paragraph  (a)(2)(ii);  and 

d.  By  removing  from  (b)(l)(ii)  the 
word  “calendar”;  and  by  removing  the 
word  “protestor”  and  inserting 
“protester”  in  (a)(4)(i)  introductory  text, 
(a)(4)(ii)(C).  and  (d),  and  by  removing 
the  word  “Protestor’s”  in  paragraph 
(a)(4)(i)(B)  and  adding  “Protester’s”  in 
its  place. 

The  revised  and  added  text  reads  as 
follows: 

33.104  Protests  to  GAO. 

Procedures  for  protests  to  GAO  are 
foimd  at  4  CFR  Part  21  (GAO  Bid  Protest 
Regulations).  In  the  event  guidance 
concerning  GAO  procedure  in  this 
section  conflicts  with  4  CFR  Part  21,  4 
CFR  Part  21  governs. 

(a)  General  procedures.  (1)  A  protester 
is  required  to  furnish  a  copy  of  its 
complete  protest  to  the  official  and 
location  designated  in  the  solicitation 
or,  in  the  absence  of  such  a  designation, 
to  the  contracting  officer,  so  it  is 


received  no  later  than  1  day  after  the 
protest  is  filed  with  the  GAO.  The  GAO 
may  dismiss  the  protest  if  the  protester 
fails  to  furnish  a  complete  copy  of  the 
protest  within  1  day. 

(2)*  *  * 

(ii)  *  *  *  However,  if  the  protester 
has  identified  sensitive  information  and 
requests  a  protective  order,  then  the 
contracting  officer  shall  obtain  a 
redacted  version  finm  the  protester  to 
furnish  to  other  interested  parties,  if  one 
has  not  already  been  provided. 

(3)(i)  Upon  notice  that  a  protest  has 
been  filed  with  the  GAO,  the  contracting 
officer  shall  immediately  begin 
compiling  the  information  necessary  for 
a  report  to  the  GAO.  The  agency  shall 
submit  a  complete  report  to  the  GAO 
within  35  days  after  the  GAO  notifies 
the  agency  by  telephone  that  a  protest 
has  l^n  filed,  or  within  20  days  after 
receipt  from  the  GAO  of  a  determination 
to  use  the  express  option,  unless  the 
GAO— 

(A)  Advises  the  agency  that  the 
protest  has  been  dismissed;  or 

(B)  Authorizes  a  longer  period  in 
response  to  an  agency’s  request  for  an 
extension.  Any  new  date  is  documented 
in  the  agency’s  file. 

(ii)  When  a  protest  is  filed  with  the 
GAO,  and  an  actual  or  prospective 
ofieror  so  requests,  the  procuring  agency 
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shall,  in  accordance  with  any  applicable 
protective  orders,  provide  actual  or 
prospective  offerors  reasonable  access  to 
the  protest  file.  However,  if  the  GAO 
dismisses  the  protest  before  the 
documents  are  submitted  to  the  GAO, 
then  no  protest  file  need  be  made 
available.  Information  exempt  fiom 
disclosiue  under  5  U.S.C.  552  may  be 
redacted  firom  the  protest  file.  The 
protest  file  shall  be  made  available  to 
non-intervening  actual  or  prospective 
offerors  within  a  reasonable  time  after 
submittal  of  an  agency  report  to  the 
GAO.  The  protest  file  shall  include  an 
index  and  as  appropriate — 

(A)  The  protest; 

(B)  The  offer  submitted  by  the 
protester; 

(C)  The  offer  being  considered  for 
award  or  being  protested; 

(D)  All  relevant  evaluation 
documents; 

(E)  The  solicitation,  including  the 
specifications  or  portions  relevant  to  the 
protest; 

(F)  Ibe  abstract  of  offers  or  relevant 
portions;  and 

(G)  Any  other  documents  that  the 
agency  determines  are  relevant  to  the 
protest,  including  documents 
specifically  requested  by  the  protester. 

(iii)  The  agency  report  to  the  GAO 
shall  include — 

(A)  A  copy  of  the  documents  ’ 
described  in  33.104(a)(3)(ii); 

(B)  The  contracting  officer’s  signed 
statement  of  relevant  facts  and  a 
memorandmn  of  law.  The  contracting 
ofilcer’s  statement  shall  set  forth 
findings,  actions,  and  recommendations, 
and  any  additional  evidence  or 
information  not  provided  in  the  protest 
file  that  may  be  necessary  to  determine 
the  merits  of  the  protest; 

(C)  A  list  of  the  documents  withheld 
fit>m  the  protester,  or  intervenors,  and 
the  reasons  for  withholding  them.  The 
list  identifies  any  documents 
specifically  requested  by,  and  withheld 
^m,  the  protester;  and 

(D)  A  list  of  parties  being  provided  the 
documents. 

(4)(i)  At  the  same  time  the  agency 
submits  its  report  to  the  GAO,  the 
agency  shall  furnish  copies  of  its  report 

to  the  protestor  and  any  intervenors.  * 

*  * 

***** 

(ii)(A)  If  the  protester  requests 
additional  documents  within  2  days 
after  the  protester  knew  the  existence  or 
relevance  of  additional  documents,  or 
should  have  known,  the  agency  shall 
provide  the  requested  documents  to  the 
GAO  within  5  days  of  receipt  of  the 
revest. 

(B)  The  additional  documents  shall 
also  be  provided  to  the  protester  and 


other  interested  parties  within  this  5- 
day  period  unless  the  agency  has 
decided  to  withhold  them  for  any 
reason  (see  subdivision  (a)(4)(i)  of  this 
section).  This  includes  any  doounents 
covered  by  a  protective  oMer  issued  by 
the  GAO.  Documents  covered  by  a 
protective  order  shall  be  provided  only 
in  accordance  with  the  terms  of  the 
order. 

***** 

(5)  The  GAO  may  issue  protective 
orders  which  establish  terms, 
conditions,  and  restrictions  for  the 
provision  of  any  document  to  an 
interested  party.  Protective  orders 
prohibit  or  restrict  the  disclosure  by  the 
party  of  procurement  sensitive 
information,  trade  secrets  or  other 
proprietary  or  confidential  research, 
development  or  commercial  information 
that  is  contained  in  such  document. 
Protective  orders  do  not  authorize 
withholding  any  documents  or 
information  from  the  United  States 
Congress  or  an  executive  agency. 

(i)  Requests  for  protective  orders.  Any 
party  seeking  issuance  of  a  protective 
order  shall  file  its  request  with  the  GAO 
as  soon  as  practicable  after  the  protest 
is  filed,  with  copies  furnished 
simultaneously  to  all  parties. 

(ii)  Exclusions  and  rebuttals.  Within  2 
days  after  receipt  of  a  copy  of  the 
protective  order  request,  any  party  may 
file  with  the  GAO  a  request  that 
particular  dociunents  ^  excluded  from 
the  coverage  of  the  protective  order,  or 
that  particular  parties  or  individuals  be 
included  in  or  excluded  firom  the 
protective  order.  Copies  of  the  request 
shall  be  furnished  simultaneously  to  all 
parties. 

(iii)  Additional  documents.  If  the 
existence  or  relevance  of  additional 
docmnents  first  becomes  evident  after  a 
protective  order  has  been  issued,  any 
party  may  request  that  these  additional 
documents  be  covered  by  the  protective 
order.  Any  party  to  the  protective  order 
also  may  request  that  individuals  not 
already  covered  by  the  protective  order 
be  included  in  the  order.  Requests  shall 
be  filed  with  the  GAO,  with  copies  * 
furnished  simultaneously  to  all  parties. 
***** 

(6)  The  protester  and  other  interested 
parties  are  required  to  furnish  a  copy  of 
any  comments  on  the  agency  report 
directly  to  the  GAO  within  14  days,  or 
7  days  if  express  option  is  used,  after 
receipt  of  the  report,  with  copies 
provided  to  the  contracting  officer  and 
to  other  participating  interested  parties. 
If  a  hearing  is  held,  these  comments  are 
due  within  7  days  after  the  hearing. 


(c)  Protests  after  award.  (1)  When  the 
agency  receives  notice  of  a  protest  from 
the  GAO  within  10  days  after  contract 
award  or  within  5  days  after  a  debriefing 
date  offered  to  the  protester  for  any 
debriefing  that  is  required  by  15.1004, 
whichever  is  later,  the  contracting 
officer  shall  immediately  siispend 
performance  or  terminate  the  awarded 
contract,  except  as  provided^n 
paragraphs  (c)  (2)  and  (3)  of  this  section. 
***** 

(5)  When  the  agency  receives  notice  of 
a  protest  filed  with  the  GAO  after  the 
dates  contained  in  subparagraph  (c)(1), 
the  contracting  officer  need  not  suspend 
contract  performance  or  terminate  the 
awarded  contract  unless  the  contracting 
officer  believes  that  an  award  may  be 
invalidated  and  a  delay  in  receiving  the 
supplies  or  services  is  not  prejudicial  to 
the  Government’s  interest. 
***** 

(e)  Hearings.  The  GAO  may  hold  a 
hearing  at  the  request  of  the  agency,  a 
protester,  or  other  interested  party  who 
has  responded  to  the  notice  in 
paragraph  (a)(2)  of  this  section.  A 
recording  or  transcription  of  the  hearing 
will  normally  be  made,  and  copies  may 
be  obtained  frt)m  the  GAO.  All  parties 
may  file  comments  on  the  hearing  and 
report  within  7  days  of  the  hearing. 

(f)  GAO  decision  time.  GAO  issues  its 
recommendation  on  a  protest  within 
125  days  from  the  date  of  filing  of  the 
protest  with  the  GAO,  or  within  65  days 
imder  the  express  option.  The  GAO 
attempts  to  issue  its  recommendation  on 
an  amended  protest  that  adds  a  new 
groimd  of  protest  within  the  time  limit 
of  the  initial  protest.  If  an  amended 
protest  cannot  be  resolved  within  the 
initial  time  limit,  the  GAO  may  resolve 
the  amended  protest  through  an  express 
option. 

(g)  Notice  to  GAO.  If  the  agency  has 
not  fully  implemented  the  GAO 
recommendations  with  respect  to  a 
solicitation  for  a  contract  or  an  award  or 
a  proposed  award  of  a  contract  within 
60  days  of  receiving  the  GAO 
recommendations,  the  head  of  the 
contracting  activity  responsible  for  that 
contract  shall  report  the  failure  to  the 
GAO  not  later  than  5  days  after  the 
expiration  of  the  60-day  period.  The 
report  shall  explain  the  reasons  why  the 
GAO’s  recommendation,  exclusive  of 
costs,  has  not  been  followed  by  the 
agency. 

(h)  Award  of  costs.  (1)  If  the  GAO 
determines  that  a  solicitation  for  a 
contract,  a  proposed  award,  or  an  award 
of  a  contract  does  not  comply  with  a 
statute  or  regulation,  the  GAO  may 
recommend  that  the  agency  pay  to  an 
appropriate  protester  the  cost,  exclusive 
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of  profit,  of  filing  and  pursuing  the 
protest,  including  reasonable  attorney, 
consultant  and  expert  witness  fees,  and 
bid  and  proposal  preparation  costs.  The 
agency  shall  use  ^ds  available  for  the 
procurement  to  pay  the  costs  awarded. 

(2)  If  the  GAO  recommends  the  award 
of  costs  to  an  interested  party,  the 
agency  shall  attempt  to  reach  an 
agreement  on  the  amount  of  the  cost  to 
be  paid.  If  the  agency  and  the  interested 
party  are  unable  to  agree  on  the  amount 
to  be  paid,  GAO  may,  upon  request  of 
the  interested  party,  recommend  to  the 
agency  the  amount  of  cost  that  the 
agency  should  pay. 

(3)  No  agency  shall  pay  a  party,  other 
than  a  small  business  concern  within 
the  meaning  of  section  3(a)  of  the  Small 
Business  Act  (see  19.001,  “Small 
business  concern”),  costs  under 
paragraph  (h)(2)  of  this  section — 

(i)  For  consultant  and  expert  witness 
fees  that  exceed  the  highest  rate  of 
compensation  for  expert  witnesses  paid 
by  the  Government  pursuant  to  5  U.S.C. 
3109  and  Expert  and  Consultant 
Appointments,  60  FR  45649,  September 
1, 1995  (5  CFR  304.105);  or 

(ii)  For  attorneys’  fees  that  exceed 
$150  per  hour,  imless  the  agency 
determines,  based  on  the 
recommendation  of  the  Comptroller 
General  on  a  case-by-case  basis,  that  an 
increase  in  the  cost  of  living  or  a  special 
factor,  such  as  the  limited  availability  of 
qualified  attorneys  for  the  proceedings 
involved,  justifies  a  higher  fee.  The  cap 
placed  on  attorneys’  fees  for  businesses, 
other  than  small  Imsinesses,  constitutes 
a  benchmark  as  to  a  “reasonable”  level 
for  attorneys’  fees  for  small  businesses. 

(4)  A  recommended  award  of  costs 
may  be  paid  by  the  agency  from  funds 
available  to  or  for  the  use  of  the  agency 
for  the  acquisition  of  supplies  or 
services.  Before  paying  a  recommended 
award  of  costs,  a^ncy  personnel  should 
consult  legal  counsel.  Action  33.104(h) 
applies  to  all  recommended  awards  of 
costs  which  have  not  yet  been  paid. 

(5)  If  the  GAO  recommends  that  the 
agency  pay  costs  (as  defined  in 
paragraph  (h)(1)  of  this  section)  and  the 
agency  does  not  promptly  pay  the  costs, 
the  agency  shall  promptly  report  to 
GAO  the  reasons  for  the  failure  to  follow 
the  GAO  recommendation. 

(6)  Any  costs  the  contractor  receives 
imder  this  section  shall  not  be  the 
subject  of  subsequent  proposals, 
billings,  or  claims  against  the 
Government  and  those  exclusions 
should  be  reflected  in  the  cost 
agreement. 

7.  Section  33.105  is  amended — 

a.  By  adding  an  introductory 
paragraph; 


b.  By  revising  (a)(1)  and  the 
introductory  text  of  (d)(1); 

c.  By  removing  from  (a)(2)(i)  “working 
day”  and  inserting  “work  day”  in  its 
place,  from  (a)(2)(ii)  “five  working 
days”  and  inserting  “3  work  days”;  from 
(b)(6)  “protestors”  and  inserting 
“protesters”;  from  (c)  “15”  and  inserting 
“10”,  from  (d)(l)(i)  the  word 
“calendar”,  and  from  (e)  “25  work 
days”  and  “45  work  days”  and  inserting 
“35  days”  and  “65  days”,  respectively; 

d.  By  redesignating  paragraphs  (f)  and 

(g)  as  (g)  and  (h),  respectively,  and 
revising  the  newly  redesignated  (g)  and 

(h) ,  and 

f.  By  adding  new  paragraphs  (d)(4) 
and  (f). 

The  revised  and  added  text  reads  as 
follows: 

33.105  Protests  to  QSBCA. 

Procedures  for  protests  to  the  GSBCA, 
are  foimd  at  48  Chapter  61  (GSBCA 
Rules).  In  the  event  guidance 
concerning  GSBCA  procedures  in  this 
subpart  conflicts  with  48  CFR  Chapter 
61,  48  CFR  Chapter  61  governs. 

(a)(1)  Upon  request  of  an  interested 
party  in  connection  with  any 
procurement  that  is  subject  to  Section 
111  of  the  Federal  Property  and 
Administrative  Services  Act  (40  U.S.C. 
759),  the  GSBCA  reviews  any  decision 
by  the  contracting  officer  that  is  alleged 
to  violate  a  statute,  a  regulation,  or  the 
conditions  of  a  delegation  of 
procurement  authority.  ADP  acquisition 
protests  not  covered  imder  this  section 
may  not  be  heard  by  the  GSBCA,  but 
may  be  heard  by  the  agency,  the  cowls, 
or  GAO.  A  protester  shall  furnish  a  copy 
of  its  complete  protest  to  the  official  and 
location  designated  in  the  solicitation, 
or  in  the  absence  of  such  a  designation, 
to  the  contracting  officer  on  the  same 
day  the  protest  is  filed  with  the  GSBCA. 
Any  request  for  a  hearing  on  either  a 
suspension  of  procurement  authority  or 
on  the  merits  shall  be  in  the  protest. 
***** 

(d)(1)  If  a  protest  contains  a  timely 
request  for  a  suspension  of  procurement 
authority,  the  Board  will  hold  a  hearing, 
unless  the  agency  does  not  contest  an 
wder  suspending  its  procurement 
authority.  A  timely  request  for 
suspension  of  procurement  authority  is 
one  that  is  filed  before  award,  within  10 
days  of  award,  or  within  five  days  of  the 
ofiered  debriefing,  when  the  debriefing 
is  required  by  15.1004,  whichever 
applies.  The  Board  suspends  the 
prociirement  authority  imless  the 
agency  establishes  that — 
***** 

(4)  A  suspension  shall  not  preclude 
the  agency  concerned  frnm  continuing 


the  procurement  process  up  to,  but  not 
including,  the  award  of  the  contract 
unless  the  Board  determines  the  action 
is  not  in  the  best  interests  of  the  United 
States. 

***** 

(f)  Any  agreement  that  provides  for 
the  dismissal  of  a  protest  and  involves 
a  direct  or  indirect  expenditure  of 
appropriated  funds  shall  be  made  part 
of  the  public  record  (subject  to  any 
protective  order  considered  appropriate 
by  the  Board)  before  dismissal  of  the 
protest.  If  an  agency  is  party  to  a 
settlement  agreement,  the  submission  of 
the  agreement  to  the  Board  shall  include 
a  memorandum,  signed  by  the 
contracting  officer  concerned,  that 
describes  in  detail  the  procurement,  the 
grounds  for  protest,  the  Government’s 
position  regarding  the  grounds  for 
protest,  the  terms  of  the  settlement,  and 
the  agency’s  position  regarding  the 
propriety  of  die  award  or  proposed 
award  of  the  contract  at  issue  in  the 
protest. 

(g) (1)  The  GSBCA  may  declare  an 
appropriate  prevailing  party  to  be 
entitled  to  the  cost,  exclusive  of  profit, 
of — 

(1)  Filing  and  pursuing  the  protest, 
including  reasonable  attorney, 
consultant  and  expert  witness  fees;  and 

(ii)  Bid  and  proposal  preparation. 

(2)  Costs  awarded  under  subparagraph 
(g)(1)  of  this  section,  or  payments  of 
amounts  due  under  settlement 
agreements,  shall  be  paid  out  in 
accordance  with  the  procedures 
provided  in  31  U.S.C.  1304  (the 
Permanent  Indefinite  Judgment  Fund). 
The  agency  concerned  shall  reimburse 
that  fund  out  of  funds  available  for  the 
procurement. 

(3)  No  agency  shall  pay  a  party,  other 
than  a  smdl  business  concern  within 
the  meaning  of  section  3(a)  of  the  Small 
Business  Act  (see  19.001,  “Small 
business  concern”),  costs  under 
paragraph  (g)(1)  of  this  section  for — 

(i)  Consultant  and  expert  witness  fees 
that  exceed  the  highest  rate  of 
compensation  for  expert  witnesses  paid 
by  the  Government  pursuant  to  5  U.S.C. 
3109  and  Expert  and  Consultant 
Appointments,  60  FR  45649,  September 
1, 1995  (5  CFR  304.105);  or 

(ii)  Attorneys’  fees  that  exceed  $150 
per  hour,  unless  the  Board  determines, 
on  a  case-by-case  basis,  that  an  increase 
in  the  cost  of  living  or  a  special  factor, 
such  as  the  limited  availability  of 
qualified  attorneys  for  the  proceedings 
involved,  justifies  a  higher  fee.  The  cap 
placed  on  attorneys’  fees  for  businesses, 
other  than  small  businesses,  constitutes 
a  benchmark  as  to  a  “reasonable”  level 
for  attorneys’  fees  for  small  businesses. 
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(4)  Within  30  days  after  receipt  by  the 
agency  of  an  application  for  costs,  die 
agency  may  file  an  answer. 

(h)  The  GSBCA’s  final  decision  may 
be  appealed  by  the  agency  or  by  any 
interested  party,  including  any 
intervening  interested  parties,  as  set 
forth  in  the  Contract  Efisputes  Act  of 
1978  (41  U.S.C.  601-613). 

8.  Section  33.201  is  amended  by 
adding  in  alphabetical  order  defi^tions 
for  “Accrual  of  a  claim”  and 
“Alternative  dispute  resolution  (ADR)” 
removing  the  definition  “Altemadve 
means  of  dispute  resolution  (ADR)”; 
and  in  the  definition  “Qaim”  by 
removing  the  amoimt  “$50,000”  and 
inserting  “$100,000”  in  its  place. 

33.201  Definitions. 

Accrual  of  a  claim  occurs  on  the  date 
when  all  events,  which  fix  the  alleged 
liability  of  either  the  Government  or  the 
contractor  and  permit  assertion  of  the 
claim,  were  Icnown  or  should  have  been 
known.  For  liability  to  be  fixed,  some 
injury  must  have  occurred.  However, 
monetary  damages  need  not  have  been 
incurred. 

Alternative  dispute  resolution  (ADR) 
means  any  procediue  or  combination  of 
procedures  voluntarily  used  to  resolve 
issues  in  controversy  without  the  need 
to  resort  to  litigation.  These  procediues 
may  include,  but  are  not  limited  to, 
assisted  settlement  negotiations, 
conciliation,  facilitation,  mediation, 
fact-finding,  minitrials,  and  arbitration. 
***** 

9.  Section  33.206  is  revised  to  read  as 
follows: 

33.206  Initiation  of  a  claim. 

(a)  Contractor  claims  shall  be 
submitted,  in  writing,  to  the  contracting 
officer  for  a  decision  within  6  years  after 
accrual  of  a  claim,  imless  the 
contracting  parties  agreed  to  a  shorter 
time  period.  This  6-year  time  period 
does  not  apply  to  contracts  awarded 
prior  to  Ortol^r  1, 1995.  The 
contracting  officer  shall  dociunent  the 
contract  file  with  evidence  of  the  date 
of  receipt  of  any  submission  firom  the 
contractor  deemed  to  be  a  claim  by  the 
contracting  officer. 

(b)  The  contracting  officer  shall  issue 
a  written  decision  on  any  Government 
claim  initiated  against  a  contractor 
within  6  years  after  accrual  of  the  claim, 
unless  the  contracting  parties  agreed  to 
a  shorter  time  period.  The  6-year  period 
shall  not  apply  to  contracts  awarded 
prior  to  October  1, 1995,  or  to  a 
Government  claim  based  on  a  contractor 
claim  involving  fraud. 


33.207  [Amended] 

10.  Section  33.207  is  amended  in 
paragraph  (a)(1)  by  removing  “$50,000” 
and  inserting  “$100,000”  in  its  place. 

33.208  [Amended] 

11.  Section  33.208  is  amended  in 
paragraph  (c)  by  removing  “as  defined 
in  33.201,”. 

12.  Section  33.211  is  amended  in 
paragraph  (a)(4)(v)  by  removing 
“$10,000”  and  “$50,000”  and  inserting 
“$50,000”  and  “$100,000”,  respectively; 
in  (c)(1),  (c)(2)  and  (e)  by  removing 
“$50,000”  and  inserting  “$100,000”  in 
its  place;  and  by  revising  paragraph  (f) 
to  read  as  follows: 

33.21 1  Contracting  officer’e  decision. 
***** 

(f)  In  the  event  of  undue  delay  by  the 
contracting  officer  in  rendering  a 
decision  on  a  claim,  the  contractor  may 
request  the  tribunal  concerned  to  direct 
the  contracting  officer  to  issue  a 
decision  in  a  specified  time  period 
determined  by  the  tribunal. 
***** 

13.  Section  33.214  is  amended  by 
redesignating  paragraphs  (b)  through  (d) 
as  (c)  through  (e)  and  adding  a  new 
paragraph  ffi)  to  read  as  follows: 

33.214  Alternative  dispute  resolution 
(ADR). 

***** 

(b)  If  the  contracting  officer  rejects  a 
request  for  ADR  from  a  small  business 
contractor,  the  contracting  officer  shall 
provide  the  contractor  written 
explanation  citing  one  or  more  of  the 
conditions  in  5  U.S.C.  572(b)  or  such 
other  specific  reasons  that  ADR 
procedures  are  inappropriate  for  the 
resolution  of  the  dispute.  In  any  case 
where  a  contractor  rejects  a  request  of 
an  agency  for  ADR  proceedings,  the 
contractor  shall  inform  the  agency  in 
writing  of  the  contractor’s  specific 
reasons  for  rejecting  the  request. 
***** 

14.  Subpart  42.16  is  added  to  read  as 
follows: 

Subpart  42.16— Small  Business 
Contract  Administration 

42.1601  General. 

The  contracting  officer  shall  make 
every  reasonable  effort  to  respond  in 
writing  within  30  days  to  any  written 
request  to  the  contracting  officer  from  a 
small  business  concern  with  respect  to 
a  contract  administration  matter.  In  the 
event  the  contracting  officer  cannot 
respond  to  the  request  within  the  30-day 
period,  the  contracthig  officer  shall, 
within  the  period,  transmit  to  the 
contractor  a  written  notification  of  the 


specific  date  the  contracting  officer 
expects  to  respond.  This  provision  shall 
not  apply  to  a  request  for  a  contracting 
officer  decision  under  the  Contract 
Disputes  Act  of  1978  (41  U.S.C.  601- 
613). 

PART  50— EXTRAORDINARY 
CONTRACTUAL  ACTIONS 

15.  Section  50.303  is  redesignated  as 

50.303- 1  and  a  new  50.303  heading  is 
added  to  read  as  follows: 

50.303  Contract  adjuatntent 
***** 

16.  Section  50.303-2  is  added  to  read 
as  follows: 

50.303- 2  Contractor  certification. 

A  contractor  seeking  a  contract 

adjustment  that  exceeds  the  simplified 
acquisition  threshold  shall,  at  the  time 
the  request  is  submitted,  submit  a 
certification  by  a  person  authorized  to 
certify  the  request  on  behalf  of  the 
contractor  that  (a)  the  request  is  made  in 
good  faith  and  (b)  the  supporting  data 
are  accurate  and  complete  to  the  best  of 
that  person’s  knowledge  and  belief. 

50.304, 50.305  &  50.306  [Amended] 

17.  Sections  50.304(a)  introductory 
text,  50.305(a)  and  50.306  introductory  ' 
text  are  amended  by  removing  the 
reference  “50.303”  and  inserting 
“50.303-1”  in  its  place. 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

18.  Section  52.233-1  is  amended  by 
revising  the  date  of  the  clause,  the  third 
sentence  in  paragraph  (c),  and 
paragraphs  (d)(1)  and  (g);  in  (d)(2)(i)(A) 
and  twice  in  (e)  by  removing  “$50,000” 
and  inserting  “$100,000”  to  read  as 
follows: 

52.233-1  Disputes. 
***** 

Disputes  (Oct  1995) 

***** 

(c)  •  *  *  However,  a  written  demand  or 
written  assertion  by  the  Contractor  seeking 
the  payment  of  money  exceeding  $100,000  is 
not  a  claim  under  the  Act  imtil  certified  as 
required  by  subparagraph  (d)(2)  of  this 
clause.  *  *  * 

(d) (1)  A  claim  by  the  Contractor  shall  be 
made  in  writing  and,  unless  otherwise  stated 
in  this  contract,  submitted  within  6  years 
after  accrual  of  the  claim  to  the  Contracting 
Officer  for  a  written  decision.  A  claim  by  ffie 
Government  against  the  Contractor  shall  be 
subject  to  a  written  decision  by  the 
Contracting  Officer. 

***** 

(g)  If  the  claim  by  the  Contractor  is 
submitted  to  the  Contracting  Officer  or  a 
claim  by  the  Government  is  presented  to  the 
Contractor,  the  parties,  by  mutual  consent. 
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may  agree  to  use  ADR.  If  the  Ck>ntractor 
refuses  an  offer  for  alternative  disputes 
resolution,  the  Contractor  shall  inform  the 
Contracting  Officer,  in  writing,  of  the 
Contractor’s  specific  reasons  for  rejecting  the 
request.  When  using  arbitration  conducted 
pursuant  to  5  U.S.C.  575-580,  or  when  using 
any  other  ADR  technique  that  the  agency 
elects  to  handle  in  accordance  with  the 
ADRA,  any  claim,  regardless  of  amount,  shall 
be  accompanied  by  the  certification 
described  in  subparagraph  (d)(2)(iii)  of  this 
clause,  and  executed  in  accordance  with 
subparagraph  (d)(3)  of  this  clause. 
***** 

19.  Section  52.233-2  is  amended  by 
revising  the  date  of  the  clause  and 
adding  paragraph  (c)  to  read  as  follows: 

52.233- 2  Service  Of  Proteet 
*  *  *  *  * 

Service  of  Protest  (Oct  1995) 
***** 

(c)  In  this  procurement,  you  may  not 
protest  to  the  GSBCA  because  of  the  nature 
of  the  supplies  or  services  being  procured. 
{Contracting  Officer  shall  strike  the  word 
"not”  where  the  GSBCA  is  a  correct  forum.) 
(End  of  provision) 

20.  Section  52.233-3  is  amended  hy 
revising  the  date  of  the  clause  and  the 
first  sentence  of  (a)  to  read  as  follows: 

52.233- 3  Protest  after  Award. 
***** 

Protest  After  Award  (Oct  1995) 
***** 

(a)  Upon  receipt  of  a  notice  of  protest  (as 
defined  in  FAR  33.101)  or  a  determination 
that  a  protest  is  likely  (see  FAR  33.102(d)), 
the  Contracting  Officer  may,  by  written  order 
to  the  Contractor,  direct  the  Contractor  to 
stop  performance  of  the  work  called  for  by 
this  contract.  *  *  * 
***** 

(FR  Doc.  95-22777  Filed  9-15-95;  8:45  am] 
BILUNG  CODE  6820-EP-P 
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RIN  9000-AQ38 

Federal  Acquisition  Regulation; 
Acquisition  of  Commercial  Items 

AGENCIES:  [Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  is  issued 
pursuant  to  the  Federal  Acquisition 
Streamlining  Act  of  1994  to  implement 


the  revised  statutory  authorities  in  Title 
Vin  of  the  Act  for  the  acquisition  of 
commercial  items  and  components  by 
Federal  Government  agencies  as  well  as 
contractors  and  subcontractors  at  all 
levels.  This  regulatory  action  was 
subject  to  Office  of  Management  and 
Budget  review  under  Executive  Order 
12866,  dated  September  30, 1993. 
EFFECTIVE  DATE:  October  1, 1995. 

Applicability  date:  For  solicitations 
issued  on  or  after  October  1, 1995;  use 
of  the  new  policies,  provisions  and 
clauses  is  optional  for  solicitations 
issued  before  December  1, 1995,  and 
mandatory  for  solicitations  issued  after 
December  1, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Colonel  Laurence  M.  Trowel, 

Commercial  Item  Team  Leader,  at  (703) 
695-3858  in  reference  to  this  FAR  case. 
For  general  information,  contact  the 
FAR  Secretariat,  Room  4037,  GS 
Building,  Washington,  DC  20405  (202) 
501-4755.  Please  cite  FAC  90-32,  FAR 
case  94—790. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Federal  Acquisition  Streamlining 
Act  of  1994,  Pub.  L.  103-355,  provides 
authorities  that  streamline  the 
acquisition  process  and  minimize 
burdensome  Govemment-imique 
requirements.  This  notice  annoimces 
revisions  developed  under  FAR  case 
94-790,  Acquisition  of  Commercial 
Items,  which  encourage  the  acquisition 
of  commercial  end  items  and 
components  by  Federal  Government 
agencies  as  well  as  contractors  and 
subcontractors  at  all  levels.  The  most 
significant  revisions  are  in  the  following 
FAR  parts: 

Part  2  has  been  amended  to 
incorporated  the  definitions  of 
“commercial  item,”  “component,” 
“commercial  component”  and 
“nondevelopmental  item”  fi-om  the  Act 
with  only  minor  revisions  for 
clarification.  The  clause  at  52.202-1, 
Definitions,  has  been  similarly  revised 
to  make  the  definitions  available  to 
prime  and  subcontractors. 

Part  10  has  been  completely  revised  to 
address  market  research.  It  contains 
some  language  taken  from  the  current 
FAR  Part  11.  This  new  part  establishes 
the  requirement  for  market  research  as 
the  first  step  in  the  acquisition  process. 
Market  research  is  an  essential  element 
in  the  later  steps  of  describing  the 
agency’s  need,  developing  the  overall 
acquisition  strategy  and  identifying 
terms  and  conditions  imique  to  the  item 
being  acquired. 


Part  11  has  been  completely  revised  to 
address  the  process  of  describing  agency 
needs.  It  contains  some  of  the  language 
on  specifications  and  standards 
formerly  found  in  FAR  Part  10,  but  takes 
a  more  streamlined  approach.  In 
addition,  the  revised  Part  11  establishes 
the  Govemmeirt’s  order  of  precedence 
for  requirements  documents  and 
addresses  the  concept  of  market 
acceptance  contained  in  the  Act.  The 
revised  Part  11  also  contains  coverage 
on  Delivery  or  Performance  Schedules, 
Liquidated  Damages,  Priorities  and 
Allocations,  and  Variations  in  Quantity 
taken  fit)m  the  current  Part  12  with  only 
minor  editorial  revisions.  The  current 
Part  12  coverage  on  Suspension  of 
Work,  Stop  Work  Orders,  and 
Government  Delay  of  Work  has  been 
moved  to  Subpart  42.13  with  only 
minor  editorial  revisions. 

Part  12  has  been  completely  revised  to 
address  the  acquisition  of  commercial 
items.  The  Team  created  this  entirely 
new  coverage  to  address  in  one  FAR 
part  the  policies  for  the  acquisition  of 
commercial  items. 

— Subpart  12.1  states  that  the  policies  in 
the  revised  Part  12  are  applicable  to 
all  acquisitions  of  commercial  items 
above  the  micro-purchase  threshold. 
The  requirements  of  other  parts  of  the 
FAR  apply  to  commercial  items  to  the 
extent  they  are  not  inconsistent  with 
Part  12; 

— Subpart  12.2  identifies  special 
requirements  for  the  acquisition  of 
commercial  items.  These 
requirements  generally  reflect  the  * 
requirements  of  Title  Vin. 

— Subpart  12.3  establishes  standard 
provisions  and  clauses  for  use  in  the 
acquisition  of  commercial  items.  This 
approach  is  essential  to  meet  the 
requirements  of  the  statute  and 
provide  contracting  officers  and 
industry  with  an  easy  to  use, 
-simplified  method  for  acquiring 
commercial  items.  However,  it  is 
essential  that  contracting  officers  be 
allowed  to  tailor  solicitations  and 
contracts  to  meet  the  needs  of  the 
particular  acquisition  and  the 
marketplace  for  that  item.  Subpart 
12.3  gives  contracting  officers  broad 
authority  to  tailor  solicitations  and 
contracts,  a  practice  itself  that  is 
consistent  with  commercial  practices. 
The  Act  requires  that  some  limitations 
be  placed  on  this  authority  to  tailor, 
and  that  has  also  been  accommodated 
in  this  subpart. 

— ^A  new  form,  the  Standard  Form  1449, 
Solicitation/Contract/Order  for 
Conunercial  Items,  was  established. 
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The  SF 1449  combines  features  of  the 
SF  33,  Solicitation,  0%r  and  Award; 
the  SF  1447,  Solicitation/Contract; 
and  the  DD 1155,  Order  for  Supplies 
and  Services.  The  most  significant 
element  is  the  addition  of  acceptance 
blocks  at  the  bottom  of  the  form 
(patterned  after  the  DD  Form  1155). 
This  will  allow  suppliers  of 
commercial  items  to  utilize  the  SF 
1449  to  dociunent  receipt  of  the 
supplies  or  services  by  the 
government  avoiding  the  need  for 
preparation  of  separate  receipt/ 
acceptance  forms. 

— Subpart  12.5  identifies  the 
applicability  of  certain  laws  to  the 
acquisition  of  commercial  items.  This 
subpart  is  intended  to  meet  the 
requirements  of  Section  8003(a)  of  the 
Act  which  requires  that  the  FAR 
contain  a  list  of  laws  determined  to  be 
inapplicable  to  prime  contracts  for 
commercial  items. 

— Section  12.503  contains  the  list  of 
laws  determined  to  be  not  applicable 
to  executive  agency  prime  contracts 
for  acquisition  of  commercial  items. 
This  list  has  been  expanded  to  also 
include  those  laws  that  have  been 
revised  in  some  marmer  to  modify 
their  applicability  to  conunercial 
items.  In  each  instance,  the  specific 
prescriptive  language  elsewhere  in  the 
FAR  has  been  revis^  to  reflect  this 
modified  applicability.  FAR  12.503 
only  includes  those  laws  that  apply  to 
prime  contracts  awarded  by  both  DOD 
and  civilian  agencies.  Agency  imique 
laws  determined  to  be  not  applicable 
to  prime  contracts  are  not  addressed 
in  this  rule  and  may  be  addressed 
separately  by  the  respective  agencies. 
— Section  12.504  contains  the  list  of 
laws  determined  to  be  not  applicable 
to  subcontracts  for  commercial  items. 
This  list  has  been  expanded  to  also 
include  those  laws  tl^t  have  been 
revised  in  some  maimer  to  modify 
their  applicability  to  subcontracts  for 
conunercial  items. 

— Subpart  12.6  identifies  two 
streamlined  procedures  for  the 
evaluation  and  solicitation  of 
contracts  for  commercial  items.  These 
procedures  may  be  used  at  the 
discretion  of  the  contracting  officer. 
Part  52  has  been  amended  to  include 
several  new  provisions  and  clauses  to  be 
inserted  in  all  solicitations  and 
contracts  for  the  acquisition  of 
commercial  items: 

— Section  52.212-1,  Instructions  to 
Offerors — Commercial  Items,  contains 
solicitation  instructions  unique  to 
Government  procurement  and  is 
based  upon  existing  FAR  language. 
The  infmmatiiHi  Im  been  simplified 


and  tailored  to  meet  the  requirements 
of  commercial  items.  For  the  most' 
part,  the  simplified  paragraphs  in  the 
new  provision  do  not  contain  new 
concepts. 

— Section  52.212-2,  Evaluation — 
Commercial  Items,  contains 
evaluation  information  that  has  been 
simplified  and  tailored  to  meet  the 
requirements  of  commercial  items. 
Again,  this  provision  does  not  contain 
new  concepts  and  is  generally  based 
upon  provisions  prescribed  in  Parts 
14  and  15.  This  provision  may  be 
used  at  the  discretion  of  the 
contracting  officer.  It  requires  the 
contracting  officer  to  establish 
specific  evaluation  factors  and  the 
relative  order  of  importance  for  each 
acquisition. 

— Section  52.212-3,  Offeror 
Representations  and  Certifications — 
Commercial  Items,  includes  the 
certifications  and  representations 
required  to  comply  with  laws  or 
Executive  orders.  Instead  of  using  the 
numerous  certifications  contained  in 
the  FAR,  the  Team  drafted  a  single 
provision  containing  all  the 
requirements  that  may  apply  to  the 
acquisition  of  commercial  items. 

— Section  52.212-4,  Contract  Terms  and 
Conditions — Commercial  Items, 
contains  the  terms  and  conditions  the 
Team  believes  are  consistent  with 
customary  commercial  practice  by 
addressing  general  areas  that  previous 
studies  have  identified  as  the  “core” 
areas  covered  by  commercial 
contracts.  Several  concepts  included 
in  the  clause  at  52.212-4  represent 
significant  changes  from  standard 
Government  practices  to  commercial¬ 
like  practices. 

— Section  52.212-5,  Contract  Terms  and 
Conditions  Required  to  Implement 
Statutes  or  Executive  orders — 
Commercial  Items,  implements 
provisions  of  law  or  executive  orders 
applicable  to  Government 
acquisitions  of  commercial  items  or 
commercial  components.  The  Team 
believes  the  clause  at  52.212-5 
represents  the  minimum  number  of 
clauses  required  to  implement 
statutes  and  Executive  orders.  Certain 
clauses  may  apply  depending  upon 
the  circumstances;  the  contracting 
officer  will  indicate  which  of  these 
clauses  apply  for  the  specific 
acquisition.  In  addition,  this  clause 
provides  that  the  contractor  is  not 
required  to  include  any  FAR 
provision  w  clause  in  its  subcontracts 
other  than  those  listed  in  the  clause 
as  applying  to  subcontracts  for 
commercial  items. 

— Section  52.244-6,  Subcontracts  for 
Commercial  Items  and  Commercial 


Components,  implements  the 
preference  for  the  acquisition  of 
commercial  items  or 
nondevelopmental  items  as 
components  of  items  to  be  supplied 
under  Federal  contracts.  This  dause 
will  be  inserted  in- all  solicitations 
and  contracts  for  supplies  and 
services  other  than  commercial  items. 

It  provides  that  the  contractor  is  not 
required  to  include  in  its  subcontracts 
for  commerdal  items  any  FAR 
provision  or  clause,  other  than  those 
listed  in  the  clause. 

B.  Regulatory  Flexibility  Act 

This  final  rule  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.  This  rule  will 
have  this  impact  as  a  result  of  the 
following: 

(1)  It  establishes  a  much  broader 
definition  of  “commercial  items” 
compared  to  the  language  of  Part  11,  it 
includes  certain  modifications  to 
existing  items,  and  includes  certain 
commercial  services.  In  all  these  cases, 
small  business  is  very  likely  to  benefit 
from  this  expanded  definition; 

(2)  It  establishes  a  requirement  for 
conducting  market  research  in  certain 
circumstances  before  issuing 
solicitations  which  should  benefit  small 
business  by  ensuring  the  contracting 
activity  has  conducted  sufficient 
research  to  be  aware  of  the  availability 
of  commercial  items  and  the  practices 
used  in  the  commerdal  marketplace  to 
acquire  them.  The  rule  also  cautions 
contracting  officers  not  to  request 
potential  sources  to  submit  more  than' 
the  minimum  information  necessary  as 
a  part  of  market  research. 

(3)  It  establishes  a  preference  for  the 
acquisition  of  commercial  items  thereby 
enabling  more  small  businesses  that 
offer  commercial  items  to  participate  in 
Government  acquisition; 

(4)  It  establishes  a  preference  for 
stating  Government  requirements  in 
terms  of  functions  to  be  performed, 
performance  required,  or  essential 
physical  characteristics  rather  than 
detailed.  Government-unique  design 
spedfications  thereby  allbwing  a 
broader  range  of  products  of  small 
businesses  to  satisfy  the  Government 
need; 

(5)  It  establishes  the  Government 
order  of  precedence  for  requirements 
documents  emphasizing  performance- 
oriented  documents  and  nongovernment 
standards  rather  than  Federal/Military- 
unique  standards  thereby  alloMong  a 
broader  range  of  small  businesses  to 
partidpate  in  Government  acquisitions; 
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(6)  It  allows  contracting  officers  the 
flexibility  to  use  either  the  streamlined 
solicitation  procedure  in  the  revised 
Subpart  12.6  for  acquiring  commercial 
items,  or  the  existing  procedures  in 
Parts  13, 14  or  15,  as  applicable,  if  they 
are  more  streamlined  and  beneficial, 
thereby  allowing  maximum  flexibility 
for  contracting  with  small  businesses; 

(7)  It  allows  the  use  of  the  streamlined 
terms  and  conditions  for  acquiring 
commercial  items  for  every  acquisition 
above  the  micropurchase  threshold 
-thereby  allowing  the  maximum  number 
of  small  businesses  to  benefit  firom  these 
procedures; 

(8)  It  requires,  except  in  imique 
circiunstances,  that  the  Government  rely 
on  the  contractor’s  quality  assurance 
system  thereby  allowing  small 
businesses  to  utilize  their  own  quality 
system  when  selling  commercial  items 
rather  than  a  Government-specified 
system; 

(9)  It  requires  that,  when  acquiring 
commercial  items,  the  contracting 
officer  use  the  solicitation  provisions 
and  contract  clauses  specifically 
established  for  acquiring  commercial 
items.  The  contracting  officer  may  tailor 
those  provisions  and  clauses  when  the 
customary  practices  in  the  market 
dictate  the  use  of  other  terms  and 
conditions  or  when  a  waiver  is 
approved;  and 

tlO)  By  significantly  limiting  the  flow 
down  of  Govemment-imique  terms  and 
conditions  to  subcontractors  at  all  levels 
thereby  minimizing  the  burden  on  a 
significant  number  of  small  businesses. 

A  Final  Regulatory  Flexibifity 
Analysis  (FRF A)  has  been  prepared  and 
will  be  provided  to  the  Chief  Coxmsel 
for  Advocacy  for  the  Small  Business 
Administration.  A  copy  of  the  FRFA 
may  be  obtained  firom  the  FAR 
Secretariat. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub. 

L.  96-511)  is  deemed  to  apply  because 
the  final  rule  contains  information 
collection  requirements.  Accordingly,  a 
request  for  approval  of  a  new 
information  collection  requirement 
concerning  Acquisition  of  Commercial 
Items  was  submitted  to  the  Office  of 
Management  and  Budget  and  approved 
throu^  OMB  Control  No.  9000-0136. 
Public  comments  concerning  this 
request  were  invited  in  a  Federal 
Register  notice  at  60  FR  11219,  March 
1, 1995. 

D.  Public  Comments 

Title  Vni  of  the  Act  makes  significant 
statutory  revisions  to  facilitate  the 
acquisition  of  commercial  items  and 
components  by  Federal  Government 


agencies,  as  well  as  contractors  and 
subcontractors  at  all  levels.  This  final 
rule  incorporates  revisions  to  two 
proposed  rules  resulting  firom  a  public 
meeting  held  on  April  3, 1995,  and 
written  comments  received  in  response 
to  publication  of  the  two  proposed  rules 
in  the  Federal  Register.  The  first 
proposed  rule  was  published  in  the 
Federal  Register  on  March  1, 1995  (60 
FR  11198),  imder  FAR  case  94-790. , 
That  proposed  rule  made  changes 
throughout  the  FAR  to  incorporate 
provisions  of  Title  VDI.  The  second 
proposed  rule  was  published  in  the 
Federal  Register  on  March  22, 1995  (60 
FR  15220),  under  FAR  case  94-791. 

That  case  contained  the  list  of  laws 
required  by  Section  8003(a)  of  the  Act 
that  were  determined  to  be  inapplicable 
to  Executive  agency  contracts  and 
subcontracts  for  commercial  items.  FAR 
case  94-791  also  contained  the  list  of 
contract  clauses  determined  to  be 
applicable  to  subcontracts  for  the 
acquisition  of  commercial  items.  On 
April  4, 1995,  a  correction  to  the 
proposed  rule  under  FAR  case  94-791 
was  published  in  the  Federal  Register 
(60  FR  17184),  to  correct  section 
52.212-5  to  include  access  to  contractor 
records  by  the  Comptroller  General  of 
the  United  States  for  contracts  awarded 
using  other  than  sealed  bidding  in 
excess  of  the  simplified  acquisition 
threshold. 

A  total  of  559  written  comments  were 
received  on  the  proposed  rule  firom  60 
commentors.  Each  comment  was 
analyzed  by  the  Commercial  Items 
Draffing  Team  and,  where  appropriate, 
changes  were  made  in  the  proposed 
FAR  language  as  reflected  in  this  final 
rule.  The  comments  largely  fell  in  the 
following  general  areas: 

1.  Definitions  of  Commercial  Items  and 
Nondevelopmental  Item 

The  language  describing  a  “minor” 
modification  was  revised  to  clarify  the 
intent.  The  revised  language  was  drawn 
from  a  related  Congressional  report.  The 
definition  of  nondevelopmental  items 
was  also  clarified  to  alleviate  confusion 
regarding  what  commentors  identified 
as  the  “circular  logic”  of  commercial 
items  being  a  subset  of 
nondevelopmental  items,  and  certain 
nondevelopmental  items  being  a  subset 
of  commercial  items.  The  revision 
clarifies  the  distinction  between 
commercial  items  and 
nondevelopmental  items.  Several 
commentors  asked  that  specific 
examples  of  items  that  would  be 
considered  “commercial”  be  included 
in  the  definition.  The  Team  rejected  this 
suggestion  citing  the  impossibility  of 
developing  examples  that  would 


adequately  describe  the  range  of 
commercial  items  the  government  might 
buy  while  not  uimecessarily  limiting  the 
breadth  of  the  definition. 

2.  Decision  to  Utilize  Commercial  Items 
Authority 

Several  commentors  expressed 
confusion  over  how  the  Government 
would  decide  when  the  commercial 
items  authorities  in  Part  12  could  be 
used.  FAR  10.002  was  revised  to 
include  language  explaining  the 
decision  process  that  would  follow  the 
completion  of  market  research. 

3.  Market  Acceptance 

Several  commentors  were  concerned 
with  the  lack  of  sufficient  guidance  on 
market  acceptance.  Several  changes 
were  made  in  an  eflbrt  to  balance  the 
concerns  expressed  by  the  public  and 
those  expressed  by  Government 
agencies.  The  final  rule  clarifies  the 
circumstances  where  market  acceptance 
may  be  appropriate,  cautions  that  it  is 
not  appropriate  when  new  or  evolving 
commercial  items  may  meet  the 
agency’s  needs,  and  contains  guidance 
on  developing  criteria  for  demonstrating 
market  acceptance. 

4.  Relationship  of  Part  12  to  Other  FAR 
Parts 

Several  commentors  expressed 
confusion  over  the  relationship  of  Part 
12  to  other  Parts,  especially  Part  13, 
Simplified  Acquisition  Procedures;  Part 
14,  Sealed  Bidding;  and  Part  15, 
Contracting  By  Negotiation.  FAR  12.203 
was  revised  to  clarify  that  Part  12 
contains  unique  policies  for  the 
acquisition  of  commercial  items.  These 
unique  policies  are  intended  to  be  used 
in  conjimction  with  the  existing 
procedures  contained  in  Parts  13, 14, 
and  15  for  the  solicitation,  evaluation, 
and  award  of  contracts,  purchase  orders 
and  other  instruments.  Part  12  will  take 
precedence  over  other  FAR  parts  only 
where  the  policies  in  those  parts  are 
inconsistent. 

5.  Use  of  the  Standard  Form  (SF)  1449 

Several  commentors  questioned  the 
rationale  for  requiring  the  use  of  the 
new  SF  1449  for  all  acquisitions  of 
commercial  items.  The  SF  1449  was 
specifically  developed  in  conjunction 
with  the  provisions  and  clauses 
developed  for  the  acquisition  of 
commercial  items.  The  SF  1449  and  the 
prescribed  provisions  and  clauses  are 
designed  to  complement  each  other  in 
several  respects.  Forms  currently 
prescribed  in  the  FAR  contain 
references  to  FAR  provisions  and 
clauses  that  are  not  used  for  commercial 
items,  and  references  to  the  Uniform 
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Contract  Format,  also  not  used  for 
acquiring  commercial  items.  Finally,  the 
use  of  a  single  form  throughout  the 
Federal  Government  for  all  acquisitions 
of  commercial  items  will  aid  those 
offerors  that  will,  as  a  result  of  the 
publication  of  this  rule,  seek  to  do 
business  with  the  Federal  Government. 

6.  Quality  Assurance 

Several  commentors  questioned  the 
intent  of  the  language  regarding  the 
reliance  on  contractors’  existing  quality 
assiirance  systems.  The  rule  has  t^n 
revised  to  clarify  that  where  buyer  in- 
process  inspection  is  a  customary 
practice,  any  Government  inprocess 
inspection  ^all  be  conducted  in  a 
manner  consistent  with  commercial 
practice. 

7.  Commercial  Item  Pricing 

Commentors  suggested  that  Part  12 

should  discuss  the  techniques  for 
pricing  commercial  items.  The  policies 
and  procedvues  for  determining  the 
price  reasonableness  of  commercial 
items  are  contained  in  Subpart  15.8  and 
the  Team  did  not  want  to  conflict  with 
those  policies.  However,  a  brief 
summary  of  pricing  considerations  used 
when  contracting  by  negotiation  imder 
Part  15  has  been  induded  in  Part  12. 

8.  Technical  Data  and  Computer 
Software 

In  response  to  numerous  comments 
on  technical  data  and  computer 
software,  the  final  rule  has  been  revised. 
The  subpart  on  technical  data  has  been 
revised  to  cover  the  general  prindple 
that  the  Government  will  acquire  only 
technical  data  customarily  provided  to 
the  public,  except  as  provided  by 
agency-specific  statutes.  The  tedmical 
data  subpart  references  FAR  Part  27  and 
agency  supplements,  where  detailed 
rules  implementing  the  technical  data 
statutes  can  be  foimd.  A  new  section  on 
computer  software  was  added  to  require 
that  commercial  computer  software  be 
acquired  under  licenses  customarily 
provided  to  the  public  to  the  extent 
those  licenses  are  consistent  with 
Federal  procurement  law. 

9.  Discretionary  Use  of  FAR  Provisions 
and  Clauses 

Several  commentors  asked  if  existing 
FAR  provisions  and  clauses  could  be 
used  if  needed.  Guidance  concerning 
the  discretionary  use  of  other  FAR 
clauses,  consistent  with  market  research 
and  customary  commerdal  practice,  has 
been  provided  in  the  final  rule.  Spedfic 
examples  of  FAR  clauses  that  may  be 
appropriate  for  use  include  clauses  for 
ordering  procedures  for  indefinite 
delivery  contracts  and  option  exerdse. 


10.  Tailoring  of  Provisions  and  Clauses 

Additional  guidance  concerning 
contracting  officer  authority  to  tailor 
Part  12  clauses,  consistent  with 
customary  commercial  market  practices, 
has  also  l^n  provided.  Specific 
paragraphs  of  the  clause  at  52.212-4, 
Contract  Terms  and  Conditions — 
Commerdal  Items,  that  are  based  in 
statute  and  may  not  be  tailored,  have 
been  identified. 

11.  Unique  Requirements  Regarding 
Terms  and  Conditions  for  Commercial 
Items. 

Many  commentors  firom  both  industry 
and  Government  noted  that  the  new 
tOTms  and  conditions  prescribed  for 
commerdal  items  are  significantly 
different  than  the  existing  FAR 
provisions  and  clauses.  In  response  to 
the  numerous  questions  and  concerns, 
the  Team  expanded  the  discussion  in 
the  proposed  rule  describing  the  key 
featvures  of  these  unique  provisions  and 
clauses. 

12.  Laws  Inapplicable  to  Contractors 
and  Subcontractors 

The  language  describing  the  laws 
determined  inapplicable  to  prime  and 
subcontradors  has  been  revised  to 
clarify  several  areas  of  confusion.  In 
addition,  the  Service  Contrad  Ad  (SCA) 
was  added  to  the  list  of  laws 
inapplicable  to  subcontractors.  The 
proposed  rule  clearly  did  not  call  out 
the  SCA  for  flow  down  to 
subcontradors  in  paragraph  (e)  of  the 
clause  at  52.212-5,  but  inadvertently 
omitted  the  law  from  the  list  of  laws 
inapplicable  to  subcontradors.  Finally, 
as  indicated  in  the  March  22, 1995, 
Federal  Register  notice,  the  DOD- 
imique  laws  identified  in  the  proposed 
rule  have  been  removed  from  the  FAR 
rule  and  will  appear  in  the  DOD  FAR 
Supplement  (DFARS)  coverage. 

13.  Certification  Regarding  Debarment 
and  Suspension 

A  certification  regarding  an  ofieror’s 
debarment,  suspension  or  ineligibility 
for  award  was  added  to  the  provision  at 
52.212-3  to  implement  the  requirements 
of  Executive  Order  12549. 

14.  Acceptance  and  Warranties 

The  language  concerning  acceptance 
and  warranties  in  the  clause  at  52.212- 
4  was  revised  to  incorporate  the 
acceptance  principles  foimd  in  the 
Uniform  Commercial  Code.  It  was  also 
revised  to  establish  the  implied 
warranties  of  merchantability  and 
fitness  for  a  particular  piupose  as  the 
Government’s  minimum  warranties. 
Corresponding  guidance  is  provided  in 
Part  12  on  evaluating  and  incorporating 


express  warranties,  which  may 
overcome  the  implied  warranties,  and 
ensuring  any  express  warranty  and  the 
acceptance  terms  of  the  contract  are 
consistent  with  the  concepts  contained 
in  the  rule. 

15.  Terminations 

Guidance  on  procedures  for  contract 
terminations,  reflecting  the  language  in 
the  clause  at  52.212—4,  has  been 
provided  in  FAR  Part  12.  In  addition, 
language  has  been  included  to  clarify 
that  negotiation  of  termination  charges 
in  terminations  for  the  Government’s 
convenience  does  not  require 
government  unique  record  keeping, 
compliance  with  the  cost  accounting 
standards  or  the  contract  cost 
principles. 

16.  Limitation  of  Liability 

The  hmitation  of  contractor  liability 
language,  which  appeared  in  the 
proposed  rule  in  the  “Warranty” 
paragraph  of  the  clause  at  52.212-4,  has 
been  moved  to  a  separate  paragraph  to 
clarify  that  the  limitation  does  not  apply 
solely  to  liability  relating  to  any 
warranty. 

1 7.  Subcontracting  Plans 

The  requirement  for  Small,  Small 
Disadvantaged  and  Women  Owned 
Small  Business  Subcontracting  Pl£uis 
was  included  in  the  clause  at  52.212-5 
after  it  was  determined  that  there  was 
no  exemption  fitim  this  requirement  for 
commercial  items.  However,  in  this 
regard,  the  Office  of  Procurement  Policy 
(OFPP)  is  preparing  to  issue  Policy 
Letter  95-1,  Subcontracting  Plans  for 
Companies  Suppl)ring  Commercial 
Items.  This  Policy  Letter  states  that 
when  a  subcontracting  plan  is  required, 
aimual  commercial  subcontracting  plans 
that  relate  to  the  company’s  commercial 
and  noncommercial  production  are 
authorized  and  preferred  for  (1)  prime 
contracts  for  commercial  items;  or  (2) 
subcontractors  that  provide  commercial 
items  under  a  prime  contract,  whether 
or  not  the  prime  contractor  is  supplying 
a  commercial  item.  The  policy  revisions 
contained  in  Policy  Letter  95-1  will  be 
incorporated  into  ffie  FAR  by  a  separate 
FAR  case. 

18.  Other  Revisions  to  the  Proposed 
Rule 

Numerous  other  revisions  were  made 
to  the  proposed  rule  to  correct 
inconsistencies,  clarify  intent,  improve 
editorial  clarity  and  to  bring  the 
language  of  the  case  up  to  the  latest  FAR 
baseline  through  FAC  90-31. 
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List  of  Subjects  in  48  CFR  Parts  2, 3, 5, 

6,  7,  8,  9, 10, 11, 12, 14,  IS,  16,  22,  23, 
31,  36, 42, 44, 46, 47, 49, 52  and  53 

Govenunent  procurement. 

Dated:  September  7, 1995. 

Edward  C.  Lodb, 

Deputy  Project  Manager  for  the 
Implementation  of  the  Federal  Acquisition 
Streamlining  Act  of 1 994. 

Therefore,  48  (TR  Parts  2,  3, 5, 6,  7, 

8,  9, 10, 11, 12, 14, 15, 16,  22,  23,  31, 

36,  42.  44,  46. 47.  49.  52.  and  53  are 
amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  2.  3,  5,  6,  7,  8,  9, 10, 11, 12, 14, 

15. 16,  22,  23,  31.  36.  42,  44.  46.  47.  49, 
52,  and  53  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  2— DEFINITIONS  OF  WORDS 
AND  TERMS 

2.  Section  2.101  is  amended  by 
adding  in  alphabetical  order  the 
definitions  “Commercial  component”, 
"Commercial  item”,  “Component”, 
“Market  research”,  and 
“Nondevelopmental  item”  to  read  as 
follows: 

2.101  Definitions. 

***** 

Commercial  component  means  any 
component  that  is  a  commercial  item. 

Commercial  item  means — 

(a)  Any  item,  other  than  real  property, 
that  is  of  a  type  customarily  used  for 
nongovernmental  purposes  and  that — 

(1)  Has  been  sold,  leased,  or  licensed 
to  the  general  public;  or, 

(2)  Has  been  offered  for  sale,  lease,  or 
license  to  the  general  public; 

(b)  Any  item  that  evolved  from  an 
item  described  in  paragraph  (a)  of  this 
definition  through  advances  in 
technology  or  performance  and  that  is 
not  yet  available  in  the  commercial 
marketplace,  but  will  be  available  in  the 
commercial  marketplace  in  time  to 
satisfy  the  delivery  requirements  imder 
a  Government  solicitation; 

(c)  Any  item  that  would  satisfy  a 
criterion  expressed  in  paragraphs  (a)  or 
(b)  of  this  definition,  but  for — 

(1)  Modifications  of  a  type 
customarily  available  in  &e  commercial 
marketplace;  or 

(2)  Minor  modifications  of  a  type  not 
customarily  available  in  the  commercial 
marketplace  made  to  meet  Federal 
Government  requirements.  “Minor” 
modifications  means  modifications  that 
do  not  significantly  alter  the 
nongovernmental  function  or  essential 
physical  characteristics  of  an  item  or 
component,  or  change  the  purpose  of  a 
process.  Factors  to  be  considered  in 


determining  whether  a  modification  is 
minor  include  the  value  and  size  of  the 
modification  and  the  comparative  value 
and  size  of  the  final  product.  Dollar 
values  and  percentages  may  be  used  as 
guideposts,  but  are  not  conclusive 
evidence  that  a  modification  is  minor; 

(d)  Any  combination  of  items  meeting 
the  requirements  of  paragraphs  (a),  (b), 
(c),  or  (e)  of  this  definition  that  are  of 

a  type  customarily  combined  and  sold 
in  combination  to  the  general  public; 

(e)  Installation  services,  maintenance 
services,  repair  services,  training 
services,  and  other  services  if  such 
services  are  procured  for  support  of  an 
item  referred  to  in  paragraphs  (a),  (b), 

(c),  or  (d)  of  this  definition,  and  if  the 
source  of  such  services — 

(1)  Offers  such  services  to  the  general 
public  and  the  Federal  Government 
contemporaneously  and  imder  similar 
terms  and  conditions;  and 

(2)  Ofiiers  to  use  the  same  work  force 
for  providing  the  Federal  Government 
with  such  services  as  the  source  uses  for 
providing  such  services  to  the  general 
public; 

(f)  Services  of  a  type  ofiered  and  sold 
competitively  in  substantial  quantities 
in  the  commercial  marketplace  based  on 
established  catalog  or  market  prices  for 
specific  tasks  performed  under  standard 
commercial  terms  and  conditions.  This 
does  not  include  services  that  are  sold 
based  on  hourly  rates  without  an 
established  catalog  or  market  price  for  a 
specific  service  performed; 

(g)  Any  item,  combination  of  items,  or 
service  referred  to  in  paragraphs  (a) 
through  (f),  notwithstanding  the  fact 
that  the  item,  combination  of  items,  or 
service  is  transferred  between  or  among 
separate  divisions,  subsidiaries,  or 
affiliates  of  a  contractor;  or 

(h)  A  nondevelopmental  item,  if  the 
procuring  agency  determines  the  item 
was  developed  exclusively  at  private 
expense  and  sold  in  substantial 
quantities,  on  a  competitive  basis,  to  . 
multiple  State  and  local  governments. 

Component  means  any  item  supplied 
to  the  Federal  Government  as  part  of  an 
end  item  or  of  another  component. 
***** 

Market  research  means  collecting  and 
analyzing  information  about  capabilities 
within  the  market  to  satisfy  agency 
needs. 

***** 

Nondevelopmental  item  means — 

(a)  Any  previously  developed  item  of 
supply  used  exclusively  for 
governmental  piuposes  by  a  Federal 
agency,  a  State  or  local  government,  or 
a  foreign  government  with  which  the 
United  States  has  a  mutual  defense 
cooperation  agreement; 


(b)  Any  item  described  in  paragraph 

(a)  of  this  definition  that  reqmres  only  ' 
minor  modification  or  modifications  of 

a  type  customarily  available  in  the 
commercial  marketplace  in  order  to 
meet  the  requirements  of  the  procuring 
department  or  agency;  or 

(c)  Any  item  of  supply  being 
produced  that  does  not  meet  the 
requirements  of  paragraph  (a)  or  (b) 
solely  because  the  item  is  not  yet  in  use. 
***** 

PART  3— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

3.  Section  3.404  is  amended  by 
removing  “or”  from  the  end  of 
paragraph  (b)(4);  by  redesignating 
paragraph  (b)(5j  as  (b)(6)  and  adding  a 
new  paragraph  (b)(5);  and  by  revising 
paragraph  (c)  to  read  as  follows: 

3.404  Solicitation  provision  and  contract 
clause. 

***** 

(b)  *  *  * 

(5)  The  solicitation  is  for  a 
commercial  item  (see  parts  2  and  12);  or 

***** 

(c)  The  contracting  officer  shall  insert 
the  clause  at  52.203-5,  Covenant 
Against  Contingent  Fees,  in  solicitations 
and  contracts  exceeding  the  simplified 
acquisition  threshold  in  part  13  other 
than  those  for  commercial  items  (see 
Parts  2  and  12). 

4.  Section  3.502-2  is  amended  by 
revising  the  introductory  text  of 
paragraph  (i)  to  read  as  follows: 

3.502- 2  General. 

*  *  *  *  '  * 

(i)  Requires  each  contracting  agency 
to  include  in  each  prime  contract, 
except  contracts  for  commercial  items 
(see  part  12),  a  requirement  that  the 
prime  contractor  shall — 
***** 

5.  Section  3.502-3  is  revised  to  read 
as  follows: 

3.502- 3  Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  52.203-7,  Anti-Kickback 
Procediues,  in  solicitations  and 
contracts  exceeding  the  simplified 
acquisition  threshold  in  part  13,  other 
than  those  for  commercid  items  (see 
part  12). 

6.  Section  3.503-2  is  revised  to  read 
as  follows: 

3.503- 2  Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  52.203-6,  Restrictions  on 
Subcontractor  Sales  to  the  (^vemment, 
in  solicitations  and  contracts  exceeding 
the  simplified  acquisition  threshold  in 
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part  13.  For  the  acquisition  of 
commercial  items,  the  contracting 
officer  shall  use  the  clause  with  its 
Alternate  I. 

PART  5— PUBUCIZING  CONTRACT 
ACTIONS 

7.  Section  5.203  is  amended  by 
revising  paragraphs  (a),  (b),  and  (c)  to 
read  as  follows: 

5.203  Publicizing  and  response  time. 
***** 

(a)  A  notice  of  contract  action  shall  be 
published  in  the  CBD  at  least  15  days 
before  issuance  of  a  solicitation  except 
when  the  combined  CBD  synopsis/ 
solicitation  procediue  for  acquisition  of 
commercial  items  is  used  (see  12.603). 

(b)  The  contracting  officer  shall 
establish  a  solicitation  response  time 
which  will  afford  potential  offerors  a 
reasonable  opportunity  to  respond  for 

(1)  each  contract  action,  including 
actions  via  FACNET,  in  an  amount 
estimated  to  be  greater  than  $25,000,  but 
not  greater  than  the  simplified 
acqmsition  threshold;  or  (2)  each 
contract  action  for  the  acquisition  of 
commercial  items  in  an  amount 
estimated  to  be  greater  than  $25,000  (see 
part  12).  The  contracting  officer  should 
consider  the  circiimstances  of  the 
individual  acquisition,  such  as  the 
complexity,  commerciality,  availability, 
and  urgency,  when  establishing  the 
solicitation  response  time. 

(c)  Except  for  the  acquisition  of 
commercial  items  (see  5.203(b)), 
agencies  shall  allow  at  least  a  30-day 
response  time  for  receipt  of  bids  or 
proposals  firom  the  date  of  issuance  of 
a  solicitation,  if  the  contract  action  is 
e)q)ected  to  exceed  the  simplified 
acquisition  threshold. 
***** 

8.  Section  5.207  is  amended  by 
adding  paragraph  (e)(4)  to  read  as 
follows: 

5.207  Prepaiation  and  transmittal  of 
synopses. 

***** 

(e)  *  *  * 

(4)  If,  tmder  the  proposed  acqmsition, 
the  Government  does  not  intend  to 
acquire  a  commercial  item  using  part 
12,  the  synopsis  shall  refer  to  Numbered 
Note  26. 

***** 

PART  6— COMPETITION 
REQUIREMENTS 

9.  Section  6.303-2  is  amended  by 
revising  paragraph  (a)(8)  to  read  as 
follows: 

6.303-2  Content 

(a)  *  *  * 


(8)  A  description  of  the  market 
research  conducted  (see  part  10)  and  the 
results  or  a  statement  of  ffie  reason 
market  research  was  not  conducted. 

***** 

10.  Section  6.502  is  revised  to  read  as 
follows: 

6.502  Duties  and  responsibilities. 

(a)  Agency  and  procuring  activity 
competition  advocates  are  responsible 
for  promoting  the  acquisition  of 
commercial  items,  promoting  full  and 
open  competition,  challenging 
requirements  that  are  not  stat^  in  terms 
of  functions  to  be  performed, 
performance  required  or  essential 
physical  characteristics,  and  challenging 
bairiers  to  the  acquisition  of  commercial 
items  and  full  and  open  competition 
such  as  unnecessarily  restrictive 
statements  of  work,  unnecessarily 
detailed  specifications,  and 
unnecessarily  burdensome  contract 
clauses. 

(b)  Agency  competition  advocates 
shall — 

(1)  Review  the  contracting  operations 
of  the  agency  and  identify  and  report  to 
the  agency  senior  procurement 
executive — 

(1)  Opportunities  and  actions  taken  to 
acquire  commercial  items  to  meet  the 
needs  of  the  agency; 

(ii)  Opportunities  and  actions  taken  to 
achieve  ffill  and  open  competition  in 
the  contracting  operations  of  the  agency; 

(iii)  Actions  taken  to  challenge 
requirements  that  are  not  stated  in  terms 
of  functions  to  be  performed, 
performance  required  or  essential 
physical  characteristics; 

(iv)  Any  condition  or  action  that  has 
the  effect  of  unnecessarily  restricting  the 
acquisition  of  commercid  items  or 
competition  in  the  contracting  actions  of 
the  agency; 

(2)  Prepare  and  submit  an  annual 
report  to  the  agency  senior  procurement 
executive,  in  accordance  with  agency 
procedures,  describing — 

(i)  Such  advocate’s  activities  under  ' 
this  subpart; 

(ii)  New  initiatives  required  to 
increase  the  acquisition  of  commercial 
items; 

(iii)  New  initiatives  required  to 
increase  competition; 

(iv)  New  initiatives  to  ensure 
requirements  are  stated  in  terms  of 
functions  to  be  performed,  performance 
required  or  essential  physical 
characteristics; 

(v)  Any  barriers  to  the  acquisition  of 
commercial  items  or  competition  that 
remain;  and 

(vi)  Other  ways  in  which  the  agency 
has  emphasized  the  acquisition  of 
commercial  items  and  competition  in 


areas  such  as  acquisition  training  and 
research; 

(3)  Recommend  to  the  senior 
procurement  executive  of  the  agency 
goals  and  plans  for  increasing 
competition  on  a  fiscal  year  basis;  and 

(4)  Recommend  to  the  senior 
procurement  executive  of  the  agency  a 
system  of  personal  and  organizational 
accountability  for  competition,  which 
may  include  the  use  of  recognition  and 
awards  to  motivate  program  managers, 
contracting  officers,  and  others  in 
authority  to  promote  competition  in 
acquisition. 

PART  7— ACQUISITION  PLANNING 

7.101  [Amended] 

11.  Section  7.101  is  amended  by 
removing  the  definition  “Market 
survey”. 

12.  Section  7.102  is  revised  to  read  as 
follows: 

7.102  Policy. 

(a)  Agencies  shall  perform  acquisition 
planning  and  conduct  market  research 
(see  part  10)  for  all  acquisitions  in  order 
to  promote  and  provide  for — 

(1)  Acquisition  of  commercial  items 
or,  to  the  extent  that  commercial  items 
suitable  to  meet  the  agency’s  needs  are 
not  available,  nondevelopmental  items, 
to  the  maximiun  extent  practicable  (10 
U.S.C.  2377  and  41  U.S.C.  251,  et  seq.); 
and 

(2)  Full  and  open  competition  (see 
part  6)  or,  when  full  and  open 
competition  is  not  required  in 
accordance  with  part  6,  to  obtain 
competition  to  the  maximum  extent 
practicable,  with  due  regard  to  the 
natiure  of  the  supplies  or  services  to  be 
acquired  (10  U.S.C.  2301(a)(5)  and  41 
U.S.C.  253a(a)(l)). 

(b)  This  planning  shall  integrate  the 
efforts  of  all  personnel  responsible  for 
significant  aspects  of  the  acquisition. 
The  purpose  of  this  plcmning  is  to 
ensure  that  the  Government  meets  its 
needs  in  the  most  effective,  economical, 
and  timely  manner.  Agencies  that  have 
a  detailed  acquisition  planning  system 
in  place  that  generally  meets  the 
requirements  of  7.104  and  7.105  need 
not  revise  their  system  to  specifically 
meet  all  of  these  requirements. 

13.  Section  7.103  is  amended  by 
revising  paragraph  (b);  and  in  paragraph 
(m)  by  removing  “10.002(c)”  and 
inserting  “11.001(b)”  to  read  as  follows: 

7.103  Agency-head  reaponeibllltles. 
***** 

(b)  Encouraging  offerors  to  supply 
commercial  items,  or  to  the  extent  that 
commercial  items  suitable  to  meet  the 
agency  needs  are  not  available. 
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nondevelppmental  items  in  response  to 
agency  solicitations  (10  U.S.C.  2377  and 
41  U.S.C.  251,  et  seq.];  and 

***** 

14.  Section  7.105  is  amended  in 
paragraph  (a)(5)  by  removing  “subpart 
12.1”  and  inserting  “subpart  11.4”  in  its 
place;  in  paragraph  (a)(8)(iii)  by 
removing  the  parenthetical  “(see 
10.002(c))”;  by  revising  paragraph  (b)(1); 
in  paragraph  (b)(6)  by  removing  “part 
10”  and  inserting  “part  11”  in  its  place; 
in  paragraph  (b)(7)  by  removing 
“subpart  12.3”  and  inserting  “subpart 
11.6”  in  its  place;  and  by  revising 
paragraph  (b)(12)(i)  to  read  as  follows: 

7.1 05  Contents  of  written  acquisition 
plans. 

***** 

(b)  Plan  of  action — (1)  Sources. 
In^cate  the  prospective  sources  of 
supplies  and/or  services  that  can  meet 
the  need.  Consider  required  sources  of 
supplies  or  services  (see  part  8).  Include 
consideration  of  small  business,  small 
disadvantaged  business,  and  women- 
owned  small  business  concerns  (see  part 
19).  Address  the  extent  and  results  of 
the  market  research  and  indicate  their 
impact  on  the  various  elements  of  the 
plan  (see  part  10). 

*  it  Jt  *  * 

(12)*  *  * 

(i)  The  assumptions  determining 
contractor  or  agency  support,  both 
initially  and  over  the  life  of  the 
acquisition,  including  consideration  of 
contractor  or  agency  maintenance  and 
servicing  (see  subpart  7.3)  and 
distribution  of  commercial  items; 
***** 

PART  8— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

8.1104  [Amended] 

15.  Section  8.1104  is  amended  in 
paragraph  (e)(1)  by  removing  “52.212- 
9”  and  inserting  “52.211-16”  in  its 
place. 

PART  9— CONTRACTOR 
QUAUFICATIONS 

16.  Section  9.106-1  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

0.1 06-1  Conditions  for  preaward  surveys. 

(a)  A  preaward  survey  is  normally 
required  when  the  information  on  hand 
or  readily  available  to  the  contracting 
officer  is  not  sufficient  to  make  a 
determination  regarding  responsibility. 
However,  if  the  contemplated  contract 
will  have  a  fixed  price  at  or  below  the 
simplified  acquisition  threshold  or  will 
involve  the  acquisition  of  commercial 
items  (see  part  12),  the  contracting 
officer  should  not  request  a  preaward 


survey  imless  circumstances  justify  its 
cost. 

***** 

17.  Section  9.306  is  amended  in  the 
introductory  text  of  paragraph  (f)  by 
revising  the  parentheticd  to  read  “(see 
11.404)”. 

18.  Section  9.405-2  is  amended  by 
revising  the  second  sentence  of 
paragraph  (b)  introductory  text  to  read 
as  follows: 

9.405-2  Restrictions  on  subcontracting. 
***** 

(b)  *  *  *  By  operation  of  the  clause 
at  52.209-6,  Protecting  the 
Government’s  Interests  When 
Subcontracting  with  Contractors 
Debarred,  Suspended  or  Proposed  for 
Debarment,  contractors  shall  not  enter 
into  any  subcontract  in  excess  of 
$25,000  with  a  contractor  that  has  been 
debarred,  suspended,  or  proposed  for 
debarment  unless  there  is  a  compelling 
reason  to  do  so.  *  *  * 

*  *  *  *  * 

19.  Part  10  is  revised  to  read  as 
follows: 

PART  10— MARKET  RESEARCH 

Sec. 

10.000  Scope  of  part. 

10.001  Policy. 

10.002  Proc^ures. 

Authority:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

10.000  Scope  of  part 

This  part  prescribes  poUcies  and 
procedures  for  conducting  market 
research  to  arrive  at  the  most  suitable 
approach  to  acquiring,  distributing,  and 
supporting  supplies  and  services.  This 
part  implements  requirements  of  41 
U.S.C.  253a(a)(l),  41  U.S.C  264b,  and  10 
U.S.C.  2377. 

10.001  Policy. 

(a)  Agencies  shall — 

(1)  Ensure  that  legitimate  needs  are 
identified  and  trade-ofis  evaluated  to 
acquire  items  which  meet  those  needs; 

(2)  Conduct  market  research 
appropriate  to  the  circiunstances — 

(i)  ^fore  developing  new 
requirements  documents  for  an 
acqmsition  by  that  agen^; 

(li)  Before  soliciting  oners  for 
acquisitions  with  an  estimated  value  in 
excess  of  the  simplified  acquisition 
threshold;  and 

(iii)  Before  soliciting  offers  for 
acquisitions  with  an  estimated  value 
less  than  the  simplified  acquisition 
threshold  when  adequate  information  is 
not  available  and  the  circumstances 
justify  its  cost;  and 

(3)  Use  the  results  of  market  research 
to — 


(i)  Determine  if  sources  capable  of 
satisfying  the  agency’s  requirements 
exist; 

(ii)  Determine  if  commercial  items  or, 
to  the  extent  commercial  items  suitable 
to  meet  the  agency’s  needs  are  not 
available,  nondevelopmental  items  are 
available  that — 

(A)  Meet  the  agency’s  requirements; 

(B)  Could  be  modified  to  meet  the 
agency’s  requirements;  or 

(C)  Could  meet  the  agency’s 
requirements  if  those  requirements  were 
mc^fied  to  a  reasonable  extent; 

(iii)  Determine  the  extent  to  which 
commercial  items  or  nondevelopmental 
items  could  be  incorporated  at  ffie 
component  level; 

(iv)  Determine  the  practices  of  firms 
engaged  in  producing,  distributing,  and 
supporting  commercial  items,  such  as 
terms  for  warranties,  buyer  financing, 
maintenance  and  packaging,  and 
marking;  and 

(v)  Ensure  maximum  practicable  use 
of  recovered  materials  (see  subpart  23.4) 
and  promote  energy  conservation  and 
efficiency. 

(b)  When  conducting  market  research, 
agencies  should  not  request  potential 
sources  to  submit  more  than  the 
minimum  information  necessary. 

10.002  Procedures. 

(a)  Acquisitions  begin  with  a 
description  of  the  Government’s  needs 
stated  in  terms  sufficient  to  allow 
conduct  of  market  research. 

(b)  Market  research  is  then  conducted 
to  determine  if  commercial  items  or 
nondevelopmental  items  are  available  to 
meet  the  Government’s  needs  or  could 
be  modified  to  meet  the  Government’s 
needs. 

(1)  The  extent  of  market  research  will 
vary,  depending  on  such  factors  as 
urgency,  estimated  dollar  value, 
complexity,  and  past  experience.  Market 
research  involves  obtaining  information 
specific  to  the  item  being  acquired  and 
should  include — 

(i)  Whether  the  Government’s  needs 
can  be  met  by — 

(A)  Items  of  a  type  customarily 
available  in  the  commercial 
marketplace; 

(B)  Items  of  a  type  customarily 
available  in  the  commercial  marketplace 
with  modifications;  or 

(C)  Items  rised  exclusively  for 
governmental  purposes; 

(ii)  Customary  practices  regarding 
customizing,  modifying  or  tailoring  of 
items  to  meet  customer  needs  and 
associated  costs; 

(iii)  Customary  practices,  including 
warranty,  buyer  financing,  discoimts, 
etc.,  under  which  commercial  sales  of 
the  products  are  made; 
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(iv)  The  requirements  of  any  laws  and 
regulations  unique  to  the  item  being 
acquired; 

(v)  The  availability  of  items  that 
contain  recovered  materials  and  items 
that  are  energy  efficient; 

(vi)  The  distribution  and  support 
capabilities  of  potential  suppliers^ 
including  alternative  arrangements  and 
cost  estimates;  and 

(vii)  Size  and  status  of  potential 
sources  (see  part  19). 

(2)  Tediniques  for  conducting  market 
research  may  include  any  or  all  of  the 
following: 

(i)  Contacting  knowledgeable 
individuals  in  Government  and  industry 
regarding  market  capabilities  to  meet 
requirements. 

(ii)  Reviewing  the  results  of  recent 
market  research  undertaken  to  meet 
similar  or  identical  requirements. 

(iii)  Publishing  formal  requests  for 
information  in  appropriate  technical  or 
scientific  journals  or  business 
publications. 

(iv)  Querying  Government  data  bases 
that  provide  iidonnation  relevant  to 
agency  acquisitions. 

(v)  Participating  in  interactive,  on-line 
communication  among  industry, 
acquisition  personnel,  and  customers. 

(vi)  Obtaining  source  lists  of  similar 
items  fiom  other  contracting  activities 
or  agencies,  trade  associations  or  other 
sources. 

(vii)  Reviewing  catalogs  and  other 
generally  available  product  literature 
published  by  manufocturers, 
distributors,  and  dealers  or  available  on¬ 
line. 

(viii)  Conducting  interchange 
meetings  or  holding  presolicitation 
conferences  to  involve  potential  ofiferors 
early  in  the  acqmsition  process. 

(c)  If  market  research  indicates 
commercial  or  nondevelopmental  items 
might  not  be  available  to  satisfy  agency 
ne^,  agencies  shall  reevaluate  the 
need  in  accordance  with  10.001(a)(3)(ii) 
and  determine  whether  the  need  can  be 
restated  to  permit  commercial  or 
nondevelopmental  items  to  satisfy  the 
agency’s  needs. 

(d) (1)  If  market  research  establishes 
that  the  Government’s  need  may  be  met 
by  a  type  of  item  or  service  customarily 
available  in  the  commercial  marketplace 
that  would  meet  the  definition  of  a 
commercial  item  at  subpart  2.1,  the 
contracting  officer  shall  solicit  and 
award  any  resultant  contract  using  the 
policies  and  procedures  in  part  12. 

(2)  If  market  research  est^Iishes  that 
the  Government’s  need  cannot  be  met 
by  a  t)rpe  of  item  or  service  customarily 
available  in  the  marketplace,  part  12 
shall  not  be  used.  When  publication  of 
the  notice  at  5.201  is  required,  the 


contracting  officer  shall  include  a  notice 
to  prospective  offerors  that  the 
Government  does  not  intend  to  use  part 
12  for  the  acqmsition  (see  5.207(e)(4)). 

(e)  Agencies  should  document  the 
results  of  market  research  in  a  manner 
appropriate  to  the  size  and  complexity 
of  the  acqmsition. 

20.  Part  11  is  revised  to  read  as 
follows: 

PART  11-DESCRiBINQ  AGENCY 
NEEDS 

Sqc 

11.000  Scope  of  part. 

11.001  Deffoitions. 

11.002  Policy. 

Subpart  11.1— Selecting  and  Developing 
Requirements  Documents 

11.101  Order  of  precedence  for 
requirements  documents. 

11.102  Standardization  program. 

11.103  Market  acceptance. 

11.104  Items  peculiar  to  one  manufiicturer. 

Subpart  1 1 .2— Using  and  Maintaining 
Requirements  Documents 

11.201  Identification  and  availability  of 
specifications. 

11.202  Maintenance  of  standardization 
documents. 

11.203  Customer  satisfaction. 

11.204  Solicitation  provisions  and  contract 
clauses. 

Subpart  11.3— Acquiring  Other  Than  New 
Material,  Former  Government  Surplus 
Property  and  Residual  Inventory 

11.301  Policy. 

11.302  Solicitation  provisions  and  contract 
clauses. 

Subpart  11.4 — Delivery  or  Performance 
Schedules 

11.401  General. 

11.402  Factors  to  consider  in  establishing 
schedules. 

11.403  Supplies  or  services. 

11.404  Contract  clauses. 

Subpart  11.5— Liquidated  Damages 

11.501  General. 

11.502  Policy. 

11.503  Proc^ures. 

11.504  Contract  clauses. 

Subpart  1 1.6 — Priorities  and  Allocations 

11.600  Scope  of  part. 

11.601  Definitions. 

11.602  General. 

11.603  Procedures. 

11.604  Solicitation  provisions  and  contract 
clauses. 

Subpart  11.7— Variation  in  Quantity 

11.701  Supply  contracts. 

11.702  Construction  contracts. 

11.703  Contract  clauses. 

11.000  Scope  of  part 

This  part  prescribes  policies  and 
procedures  for  describing  agency  needs. 


11.001  Definitions. 

Material,  as  used  in  this  part, 
includes,  but  is  not  limited  to,  raw 
material,  paris,  items,  components,  and 
end  products. 

New,  as  used  in  this  part,  means 
previously  unused  or  composed  of 
previously  unused  materi^  and  may 
include  unused  residual  inventory  or 
imused  former  Government  surplus 
property. 

Other  than  new,  as  used  in  this  part, 
includes,  but  is  not  limited  to,  recycled, 
recovered,  remanufactured,  used,  and 
reconditioned. 

Reconditioned,  as  used  in  this  part, 
means  restored  to  an  earlier  normal 
operating  condition  by  readjustments 
and  replacement  of  parts. 

Remanufactured,  as  used  in  this  part, 
means  factory  rebuilt  to  new  equipment 
performance  specification  and  imused 
subsequent  to  rebuilding. 

11.002  Policy. 

(a)  In  fulfilling  requirements  of  10 
U.S.C.  2305(a)(1),  10  U.S.C.  2377,  41 
U.S.C.  253a(a),  and  41  U.S.C.  264b, 
agencies  shall — 

(1)  Specify  needs  using  market 
research  in  a  manner  designed  to — 

(1)  Promote  full  and  open  competition 
(see  part  6),  with  due  regard  to  the 
natme  of  the  supplies  or  .services  to  be 
acquired;  and 

(ii)  Only  include  restrictive  provisions 
or  conditions  to  the  extent  necessary  to 
satisfy  the  minimum  needs  of  the 
agency  or  as  authorized  by  law. 

(2)  To  the  maximum  extent 
practicable,  ensure  that  acquisition 
officials — 

(i)  State  requirements  with  respect  to 
an  acquisition  of  supplies  or  services  in 
terms  of — 

(A)  Fimctions  to  be  performed; 

(B)  Performance  required;  or 

(C)  Essential  physical  characteristics; 

(ii)  Define  requirements  in  terms  that 
enable  and  encourage  offerors  to  supply 
commercial  items,  or,  to  the  extent  that 
commercial  items  suitable  to  meet  the 
agency’s  needs  are  not  available, 
nondevelopmental  items,  in  response  to 
the  agency  solicitations; 

(iii)  Provide  offerors  of  commercial 
items  and  nondevelopmental  items  an 
opportunity  to  compete  in  any 
acquisition  to  fill  such  requirements; 

(iv)  Require  prime  contractors  and 
subcontractors  at  all  tiers  imder  the 
agency  contracts  to  incorporate 
commercial  items  or  nondevelopmental 
items  as  components  of  items  supplied 
to  the  agency;  and 

(v)  Modify  requirements  in 
appropriate  cases  to  ensure  that  the 
reqmrements  can  be  met  by  commercial 
items  or,  to  the  extent  that  commercial 
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items  suitable  to  meet  the  agency’s 
needs  are  not  available, 
nondevelopmental  items. 

(b)  The  Metric  Conversion  Act  of 
1975,  as  amended  by  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988 
(15  U.S.C.  205a,  et  seq.),  designates  the 
metric  system  of  measurement  as  the 
preferred  system  of  weights  and 
meas\ires  for  United  States  trade  and 
commerce,  and  it  requires  that  each 
agency  use  the  metric  system  of 
measurement  in  its  acquisitions,  except 
to  the  extent  that  such  use  is 
impracticable  or  is  likely  to  cause 
significant  inefficiencies  or  loss  of 
markets  to  United  States  firms. 

Requiring  activities  are  responsible  for 
establishing  guidance  implementing  this 
policy  in  formulating  their  requirements 
for  acquisitions. 

(c)  To  the  extent  practicable  and 
consistent  with  subpart  9.5,  potential 
offerors  should  be  given  an  opportunity 
to  comment  on  agency  requirements  or 
to  recommend  appUcation  and  tailoring 
of  requirements  dociunents  and 
alternative  approaches.  Requiring 
agencies  should  apply  specifications, 
standards,  and  related  dociunents 
initially  for  guidance  only,  making  final 
decisions  on  the  application  and 
tailoring  of  these  documents  as  a 
product  of  the  design  and  development 
process.  Requiring  agencies  should  not 
dictate  detailed  design  solutions 
prematurely  (see  7.101  and  7.105(a)(8)). 

(d)  The  ^source  Conservation  and 
Recovery  Act  of  1976  (42  U.S.C.  6901, 
et  seq.),  as  amended,  and  Executive 
Order  12873,  dated  October  20, 1993, 
estabhsh  requirements  for  the 
prociuement  of  products  containing 
recovered  materials,  and 
environmentally  preferable  and  energy- 
efficient  products  and  services. 
Requiring  activities  shall  prepare  plans, 
drawings,  specifications,  standards 
(including  voluntary  standards),  and 
purchase  descriptions  that  consider  the 
requirements  set  forth  in  part  23. 

Subpart  11.1— Selecting  and 
Developing  Requirenients  Documents 

11.101  Order  of  precedence  for 
requirements  docuirtents. 

(a)  Agencies  may  select  fiom  existing 
requirements  documents,  modify  or 
combine  existing  requirements 
documents,  or  create  new  requirements 
documents  to  meet  agency  needs, 
consistent  with  the  following  order  of 
precedence: 

(1)  Documents  mandated  for  use  by 
law. 

(2)  Performance-oriented  documents. 

(3)  Detailed  design-oriented 
documents. 


(4)  Standards,  specifications  and 
related  publications  issued  by  the 
Government  outside  the  Defense  or 
Federal  series  for  the  non-repetitive 
acouisition  of  items. 

(b)  Agencies  should  prepare  product 
descriptions  to  achieve  maximum 
practicable  use  of  recovered  material 
and  other  materials  that  are 
environmentally  preferable  (see 
subparts  23.4  and  23.7). 

11.102  Standardization  program. 

Agencies  shall  select  existing 
requirements  documents  or  develop 
new  requirements  documents  that  meet 
the  needs  of  the  agency  in  accordance 
with  the  guidance  contained  in  the 
Federal  Standardization  Manual  and,  for 
DOD  components,  DOD  4120.3-M, 
Defense  Standardization  Program 
Policies  and  Procedures.,The  Federal 
Standardization  Manual  may  be 
obtained  from  General  Services 
Administration,  Federal  Supply  Service 
Bureau,  Specifications  Section,  Suite 
8100, 470  L’Enfant  Plaza,  SW, 
Washington,  DC  20407.  DOD  4120.3-M 
may  be  obtained  frnm  DOD  Single  Stock 
Point,  Standardization  Document  Order 
Desk,  Building  4D,  700  Robbins  Avenue, 
Philadelphia,  PA  19111-5094. 

11.103  Market  acceptance. 

(a)  Section  8002(c)  of  Pub.  L.  103-355 
provides  that,  in  accordance  with 
agency  procedures,  the  head  of  an 
agency  may,  under  appropriate 
circumstances,  require  ofierors  to 
demonstrate  that  the  items  ofiered — 

(1)  Have  either — 

(1)  Achieved  commercial  market 
acceptance;  or 

(ii)  Been  satisfactorily  suppUed  to  an 
agency  imder  current  or  recent  contracts 
for  the  same  or  similar  requirements; 
and 

(2)  Otherwise  meet  the  item 
description,  specifications,  or  other 
criteria  prescribed  in  the  pubUc  notice 
and  solicitation. 

(b)  Appropriate  circumstances  may, 
for  example,  include  situations  where 
the  agency’s  minimum  need  is  for  an 
item  that  has  a  demonstrated  reUabiUty, 
performance  or  product  support  record 
in  a  specified  environment.  Use  of 
market  acceptance  is  inappropriate 
when  new  or  evolving  items  may  meet 
the  agency’s  needs. 

(c)  In  developing  criteria  for 
demonstrating  that  an  item  has  achieved 
commercial  maricet  acceptance,  the 
contracting  officer  shall  ensure  the 
criteria  in  the  soUcitation — 

(1)  Reflect  the  minimiun  need  of  the 
agency  and  are  reasonably  related  to  the 
dmnonstration  of  an  item’s  acceptability 
to  meet  the  agency’s  minimum  need; 


(2)  Relate  to  an  item’s  performance 
and  intended  use,  not  an  ofieror’s 
capabiUty; 

(3)  Are  supported  by  market  research; 

(4)  Include  consideration  of  items 
supplied  satisfactmily  under  recent  or 
current  Government  contracts,  for  the 
same  or  similar  items;  and 

(5)  Consider  the  entire  relevant 
conunercial  market,  including  small 
business  concerns. 

(d)  Conunercial  market  acceptance 
shall  not  be  used  as  a  sole  criterion  to 
evaluate  whether  an  item  meets  the 
Government’s  requirements. 

(e)  When  commercial  market 
acceptance  is  used,  the  contracting 
officer  shall  doounent  the  file  to — 

(1)  Describe  the  drounstances 
justifying  the  use  of  commercial  market 
acceptance  criteria;  and 

(2)  Support  the  specific  criteria  being 
used. 

11.104  Items  peculiar  to  one  manufacturer. 

Agency  requirements  shall  not  be 
written  so  as  to  require  a  particular 
brand-name,  product,  or  a  feature  of  a 
product,  peculiar  to  one  manufacturer, 
thereby  precluding  consideration  of  a 
product  manufactured  by  another 
company,  imless — 

(a)  The  particular  brand-name, 
product,  or  feature  is  essential  to  the 
Government’s  requirements,  and  market 
research  indicates  other  companies’ 
similar  products,  or  products  lacking 
the  particular  feature,  do  not  meet,  or 
can  not  be  modified  to  meet,  the 
agency’s  minimum  needs;  and 

(b)  The  authority  to  contract  without 
providing  for  full  and  open  competition 
is  supported  by  the  required 
justifications  and  approvals  (see  6.302- 
1). 

Subpart  11.2— Using  and  Maintaining 
Requireinents  Documents 

1 1.201  Identification  and  availability  of 
specifications. 

(a)  Solicitations  citing  requirements 
documents  Usted  in  the  General 
Services  Administration  (GSA)  Index  of 
Federal  Specifications,  Standards  and 
Commercial  Item  Descriptions,  the  DoD 
Index  of  Specifications  and  Standards 
(DoDISS),  or  other  agency  index  shall 
identify  each  document’s  approval  date 
and  the  dates  of  any  appUcable 
amendments  and  revisions.  Do  not  use 
general  identification  references,  such 
as  “the  issue  in  effect  on  the  date  of  the 
soUdtation.’’  Contracting  offices  will 
not  normally  fiimish  these  cited 
documents  with  the  soUcitation,  except 
when — 

(1)  The  requirements  document  must 
be  furnished  with  the  soUcitation  to 


48240  Federal  Register  /  Vol.  60,  No.  180  /  Monday,  September  18,  1995  /  Rules  and  Regulations 


enable  prospective  contractors  to  make 
a  competent  evaluation  of  the 
solicitation; 

(2)  In  the  judgment  of  the  contracting 
officer,  it  would  be  impracticable  for 
prospective  contractors  to  obtain  the 
documents  in  reasonable  time  to 
respond  to  the  solicitation;  or 

(3)  A  prospective  contractor  requests 
a  copy  of  a  Government  promulgated 
reouirements  document. 

m)  Con^cting  offices  shall  clearly 
identify  in  the  solicitation  any  pertinent 
documents  not  listed  in  the  GSA  Index 
of  Federal  Specifications,  Standards  and 
Commercial  Item  Descriptions  or 
DoDISS.  Such  dociunents  shall  be 
furnished  with  the  solicitation  or 
specific  instructions  shall  be  furnished 
for  obtaining  or  examining  such 
documents. 

(c)  When  dociunents  refer  to  other 
documents,  such  references  shall 

(1)  Be  restricted  to  documents,  or 
appropriate  portions  of  documents,  that 
apply  in  the  acquisition; 

(2)  Cite  the  extent  of  their 
applicability; 

(3)  Not  conflict  with  other  dociunents 
and  provisions  of  the  solicitation;  and 

(4)  Identify  all  applicable  first  tier 
references. 

(d)  The  GSA  Index  of  Federal 
Specifications,  Standards  and 
Commercial  Item  Descriptions  may  be 
purchased  fiom  the  General  Services 
Administration,  Federal  Supply  Service 
Bureau,  Specification  Section,  Suite 
8100,  470  L’Enfant  Plaza,  SW. 
Washington,  DC  20407,  telephone  (202) 
755-0325/0326.  The  DoDISS  may  be 
purchased  from  the  Standardization 
Documents  Desk,  Building  4D,  700 
Robbins  Avenue,  Philadelphia,  PA 
19111-5094,  telephone  (215)  697-2569. 

(e)  Agencies  may  generally  obtain 
from  the  GSA  Specification  Section  or 
the  DOD  Standardization  Documents 
Desk  those  nongovernment  (voluntary) 
standards  adopted  for  use  by  Federal  or 
Defense  activities.  Standards  not 
available  fitim  these  sources  may  be 
obtained  from  Government  libraries, 
activities  subscribing  to  document 
handling  services  or  the  organization 
responsible  for  the  preparation, 
publication  or  maintenance  of  the 
standard. 

1 1 .202  Maintenance  of  standardization 
documents. 

(a)  Recommendations  for  changes  to 
standardization  documents  listed  in  the 
GSA  Index  of  Federal  Specifications, 
Standards  and  Commercial  Item 
Descriptions  should  be  submitted  to  the 
General  Services  Administration, 
Federal  Supply  Service,  Office  of 
Acquisition,  Washington,  DC  20406. 


Agencies  shall  submit  recommendations 
for  changes  to  standardization 
documents  listed  in  the  DoDISS  to  the 
cognizant  preparing  activity. 

(d)  When  an  agency  cites  an  existing 
standardization  document  but  modifies 
it  to  meet  its  needs,  the  agency  shall 
follow  the  guidwce  in  Federal 
Standardization  Manual  and,  for 
Defense  components,  DoD  4120.3-M, 
Defense  Standardization  Program 
Policies  and  Procedures. 

1 1 .203  Customer  satisfaction. 

Acquisition  organizations  shall 
communicate  with  customers  to 
determine  how  well  the  requirements 
document  reflects  the  customer’s  needs 
and  ta  obtain  suggestions  for  corrective 
actions.  Whenever  practicable,  the 
agency  may  provide  affected  industry  an 
opportunity  to  comment  on  the 
requirements  documents. 

1 1 .204  Solicitation  provisions  and 
contract  ciauscw. 

(a)  The  contracting  officer  shall  insert 
the  provision  at  52.211-1,  Availability 
of  Specifications  Listed  in  the  GSA 
Index  of  Federal  Specifications, 
Standards  and  Commercial  Item 
Descriptions,  in  solicitations  that 

(1)  Are  issued  by  civilian  agency 
contracting  offices  and 

(2)  Cite  specifications  Usted  in  the 
Index  that  are  not  furnished  with  the 
solicitation. 

(b)  The  contracting  officer  shall  insert 
the  provision  at  52.211-2,  Availability 
of  Specifications  Listed  in  the  DoD 
Index  of  Specifications  and  Standards 
(DoDISS),  in  solicitations  that 

(1)  Are  issued  by  DoD  contracting 

offices  and  v 

(2)  Cite  specifications  Usted  in  the 
DoDISS  that  are  not  furnished  with  the 
solicitation. 

(c)  The  contracting  officer  shall  insert 
a  provision  substantially  the  same  as  the 
provision  at  52.211-3,  Availability  of 
Specifications  Not  Listed  in  the  GSA 
Index  of  Federal  Specifications, 
Standards  and  Commercial  Item 
Descriptions,  in  solicitations  that  cite 
specifications  that  are  not  listed  in  the 
Index  and  are  not  furnished  with  the 
solicitation,  but  may  be  obtained  from  a 
designated  source. 

(d)  The  contracting  officer  shall  insert 
a  provision  substantially  the  same  as  the 
provision  at  52.211—4,  AvailabiUty  for 
Examination  of  Specifications  Not 
Listed  in  the  GSA  Index  of  Federal 
Specifications,  Standards  and 
Commercial  Item  Descriptions,  in 
solicitations  that  cite  specifications  that 
are  not  listed  in  the  Index  and  are 
available  for  examination  at  a  specified 
location. 


Subpart  1 1.S— Acquiring  Other  Than 
New  Material,  Former  Government 
Surplus  Property,  and  Residual 
Inventory 

11.301  Policy. 

(a)  Agencies  shall  allow  offers  of  other 
than  new  material,  former  Government 
surplus  property,  or  residual  inventory 
unless  it  is  determined  that  such 
materials  are  unacceptable.  When 
acquiring  commercial  items,  the 
contracting  officer  should  consider  the 
customary  practice  in  the  industry  for 
the  item  being  acquired.  When  only  new 
material  is  acceptable,  the  solicitation 
shall  clearly  identify  the  material  that 
must  be  new.  Offerors  providing  other 
than  new  material  shall  be  required  to 
comply  with  the  clause  at  52.211-5, 

New  Material,  the  provision  at  52.211- 
6,  Listing  of  Other  Than  New  Material, 
Residual  Inventory,  and  Former 
Government  Surplus  Property,  and  the 
clause  at  52.211-7,  Other  Than  New 
Material,  Residual  Inventory,  and 
Former  Government  Surplus  Property, 
as  appropriate. 

(b)  Agencies  shall  specify  products, 
including  packaging,  that  contain  the 
highest  practicable  percentage  of 
recovered  and  environmentally 
preferable  materials,  and  where 
applicable,  post-consumer  material, 
consistent  with  performance 
requirements,  availability,  price 
reasonableness,  and  cost-effectiveness. 

(c)  Contracting  officers  shall  consider 
the  following  when  determining 
whether  other  than  new  materials, 
former  Government  surplus  property,  or 
residual  inventory  are  acceptable: 

(1)  Safety  of  persons  or  property. 

(2)  Specification  and  performcmce 
requirements. 

(3)  Price  reasonableness. 

(4)  Total  cost  to  the  Government ' 
(including  maintenance,  inspection, 
testing,  and  useful  life). 

(d)  When  a  contract  calls  for  material 
to  be  furnished  at  cost,  the  allowable 
charge  for  former  Government  surplus 
property  shall  not  exceed  the  cost  at 
which  the  contractor  acquired  the 
property. 

1 1 .302  Solicitation  provisions  and 
contract  clauses. 

(a)  The  contracting  officer  may  insert 
the  clause  at  52.211-5,  New  Material,  in 
solicitations  and  contracts  for  supplies. 
The  clause  shall  not  be  used  if  it  would 
be  contrary  to  customary  commercial 
practices  for  the  item  being  acquired. 

(b)  The  contracting  officer  shall  insert 
the  provision  at  52.211-61' Listing  of 
Other  Than  New  Material,  Residual 
Inventory,  and  Former  Government 
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Surplus  Property,  in  solicitations 
containing  the  clause  at  52.211-5. 

(c)  The  contracting  officer  shall  insert 
the  clause  at  52.211-7,  Other  Than  New 
Material,  Residual  Inventory,  and 
Former  Government  Surplus  Property, 
in  contracts  containing  the  clause  at 
52.211-5. 

Subpart  1 1 .4 — [Redesignated  from 

12.1] 

21.  and  22.  Subpart'11.4  is 
redesignated  from  Subpart  12.1  and 
sections  12.101  throu^  12.104  are 
redesignated  as  sections  11.401  through 
11.404,  respectively. 

23.  Newly  redesignated  section  11.401 
is  amended  in  paragraph  (a)  by  revising 
the  last  sentence;  and  in  the 
parenthetical  of  paragraph  (c)  by 
removing  “Subpart  12.2“  and  inserting 
“Subpart  11.5”.  The  revised  text  reads 
as  follows: 

11.401  Oenaral. 

(a)  *  *  *  Schedules  that  are 
unnecessarily  short  or  difficult  to  attain 

(1)  Tend  to  restrict  competition, 

(2)  Are  inconsistent  with  small 
business  policies,  and 

(3)  May  result  in  higher  contract 
prices. 

*  *  *  *  * 

24.  Newly  redesignated  section  11.402 
is  amended  by  revising  paragraphs  (a) 

(2)  and  (5)  to  read  as  follows: 

11.402  Factors  to  consider  in  sstabiishing 
scheduiss. 

(a)*  *  * 

(2)  Industry  practices; 

***** 

(5)  Production  time; 

***** 

11.404  [Amsndsd] 

25.  Newly  redesignated  section  11.404 
is  amended  in  paragraph  (a)(2)  by 
removing  “52.212-1  “^and  inserting 
“52.211-8”;  in  paragraph  (a)(3)  by 
removing  “52.212-2”  and  inserting 
“52.211-9”;  and  in  paragraph  (b)  by 
removing  “52.212-3”  and  inserting 
“52.211-*10”. 

Subpart  11.5 — [Radesignated  From 
Subpart  12.2] 

26.  Subpart  11.5  is  redesignated  from 
Subpart  12.2  and  sections  11.501 
through  11.504  are  redesignated  fix>m 
sections  12.201  through  12.204, 
respectively. 

11.504  [Amandad] 

27.  Newly  designated  11.504  is 
amended  in  paragraph  (a)  by  removing 
“52.212-4”  and  inserting  “52.211-11”; 
in  paragraph  (b)  by  removing  “52.212- 


5”  and  inserting  “52.211-12”;  and  in 
paragraph  (c)  by  removing  “52.212-6” 
and  “52.212-5”  and  inserting  “52.211- 
13”  and  “52.211—12”,  respectively. 

Subpart  11.6  [Radaaighatod  From  12.3] 

28.  Subpart  11.6  is  redesignated  from 
Subpart  12.3  and  sections  11.600 
through  11.604  are  redesignated  from 
sections  12.300  through  12.304, 
respectively. 

11.604  [Amended] 

29.  Newly  redesignated  section  11.604 
is  amended  in  paragraph  (a)  by 
removing  “52.212-7”  and  inserting 
“52.211-14”;  and  in  paragraph  (b)  by 
removing  “52.212-8”  and  inserting 
“52.211-15”. 

Subpart  11.7— [Redesignated  From 
12.4] 

30.  Subpart  11.7  is  redesignated  from 
Subpart  12.4  and  sections  11.701 
through  11.703  are  redesignated  from 
12.401  through  12.403,  respectively. 

11.703  [Amended] 

31.  Newly  redesignated  section  11.703 
is  amended  in  paragraph  (a)  by 
removing  “52.212-9”  and  inserting 
“52.211-16”;  in  paragraph  (b)  by 
removing  “52.212-10”  and  inserting 
“52.211-17”;  and  in  paragraph  (c)  by 
removing  “52.212-11”  and  inserting 
“52.211-18”. 

32.  Subpart  12.5  is  redesignated  as 
Subpart  42.13  and  sections  12.501 
through  12.505  are  redesignated  as 
sections  42.1301  through  42.1305, 
respectively. 

33.  Part  12  is  revised  to  read  as 
follows: 

PART  12— ACQUISITION  OF 
COMMERCIAL  ITEMS 

12.000  Scope  of  part. 

12.001  De^ition. 

Subpart  12.1— AcquMtion  of  Commercial 
Itema— Oenaral 

12.101  Policy. 

12.102  Applicability. 

Subpart  12ut— Special  Raquirementa  for  the 
Acquisition  of  Commercial  heme 

12.201  General. 

12.202  Market  research  and  description  of 
agency  need. 

12.203  Procedures  for  solicitation, 
evaluation,  and  award. 

12.204  Solicitation/contract  form. 

12.205  Osiers. 

12.206  Use  of  past  performance. 

12.207  Contract  type. 

12.208  Contract  quality  assurance. 

12.209  Pricing  of  commercial  items  when 
contracting  by  negotiation. 

12.210  Contract  financing. 

12.211  Technical  data.  t 


12.212  Computer  software. 

12.213  CXher  customary  commercial 
practices. 

Subpart  12.3— Solicitation  Provisions  and 
Contract  Clausss  for  tha  Acquisition  of 
Commercial  Items 

12.300  Scope  of  subpart 

12.301  Solicitation  provisions  and  contract 
clauses  for  the  acquisition  of  commercial 
items. 

12.302  Tailoring  of  provisions  and  clauses 
for  the  acquisition  of  conunercial  items. 

12.303  Contract  format. 

Subpart  12.4— Uniqua  Requirsments 
Ragtsdlng  Terms  and  Conditions  for 
Commercial  Items 

12.401  General. 

12.402  Acceptance. 

12.403  Termination. 

12.404  Warranties. 

Subpart  12.5— Applicability  of  Certain  Laws 
to  the  Acquisition  of  Commerciai  Items 

12.500  Scope  of  subpart 

12.501  Applicability. 

12.502  Procedures. 

1 2. 503  Applicability  of  certain  laws  to 
Executive  agency  contracts  for  the 
acquisition  of  conunercial  items. 

12.504  Applicability  of  certain  laws  to 
subcontracts  fcv  the  acquisiticm  of 
commercial  items. 

Subpart  12.6— Streamlined  Procedures  for 
Evaluation  and  Solicitation  for  Commercial 
hems 

12.601  General. 

12.602  Streamlined  evaluation  of  offers. 

12.603  Streamlined  solicitation  for 
commercial  items. 

Amhority:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C  2473(c). 

12.000  Scope  of  part 

This  part  prescribes  poUcies  and 
procedures  unique  to  the  acquisition  of 
conunercial  items.  It  implements  the 
Federal  Government’s  preference  for  the 
acquisition  of  conunercial  items 
contained  in  Title  Vin  of  the  Federal 
Acquisition  Streamlining  Act  of  1994 
(Public  Law  103-355)  by  establishing 
acquisition  policies  more  closely 
resembling  those  of  the  commercial 
maritetplace  and  encouraging  the 
acquisition  of  commercial  items  and 
components. 

12.001  Definition. 

Subcontract,  as  used  in  this  part, 
includes,  but  is  not  limited  to,  a  transfer 
of  commercial  items  between  divisions, 
subsidiaries,  or  affiliates  of  a  contractor 
or  subcontractor. 

Subpart  12.1— Acquisition  of 
Commercial  Items—  General 

12.101  Policy. 

Acencies  shall — 

(a)  (Donduct  market  research  to 
determine  whether  commercial  items  or 
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nondevelopmental  items  are  available 
that  could  meet  the  agency’s 
remjdrements; 

(d)  Acquire  commercial  items  or 
nondevelopmental  items  when  they  are 
available  to  meet  the  needs  of  the 
agency;  and 

(c)  l^uire  prime  contractors  and 
subrantractors  at  all  tiers  to  incorporate, 
to  the  maximum  extent  practicable, 
commercial  items  or  nondevelopmental 
items  as  components  of  items  supplied 
to  the  agency. 

12.102  AppliciAility. 

(a)  This  part  shall  be  used  for  the 
acquisition  of  supplies  or  services  that 
meet  the  definition  of  commercial  items 
at  section  2.101. 

(b)  Contracting  officers  shall  use  the 
policies  in  this  part  in  conjunction  with 
the  policies  and  procedures  for 
solicitation,  evaluation  and  award 
prescribed  in  part  13,  Simplified 
Acquisition  Procedures;  part  14,  Sealed 
Bidding;  or  part  15,  Contracting  by 
Negotiation,  as  appropriate  for  the 
particular  acquisition. 

(c)  Contracts  for  the  acquisition  of 
commercial  items  are  subject  to  the 
policies  in  other  parts  of  this  chapter. 
When  a  policy  in  another  part  of  this 
chapter  is  inconsistent  wiffi  a  policy  in 
this  part,  this  part  12  shall  take 
precedence  for  the  acquisition  of 
commercial  items. 

(d)  This  part  shall  not  apply  to  the 
acquisition  of  commercial  items — 

(1)  At  or  below  the  micro-purchase 
threshold  (see  subpart  13.6); 

(2)  Using  the  SF  44  (see  section 
13.505-3); 

(3)  Using  the  imprest  fund  (see 
subpart  13.4);  or 

(4)  Using  ffie  Govemmentwide 
commerci^  purchase  card  (see  subpart 
13.6). 

Subpart  12.2— Special  Requirements 
for  the  Acquisition  of  Commercial 
Items 

12.201  General. 

Public  Law  103-355  establishes 
special  requirements  for  the  acquisition 
of  commercial  items  intended  to  more 
closely  resemble  those  customarily  used 
in  the  commercial  marketplace.  This 
subpart  identifies  those  special 
requirements  as  well  as  other 
considerations  necessary  for  proper 
planning,  solicitation,  evaluation  and 
award  of  contracts  for  commercial 
items. 

12.202  Market  research  and  description  of 
agency  need. 

(a)  Market  research  (see  10.001)  is  an 
essential  element  of  building  an 
efiective  strategy  for  the  acquisition  of 


commercial  items  and  establishes  the 
foundation  for  the  agency  description  of 
need  (see  part  11),  the  solicitation,  eind 
resulting  contract. 

(b)  The  description  of  agency  need 
must  contain  sufhcient  detail  for 
potential  offerors  of  commercial  items  to 
know  which  commercial  products  or 
services  to  offer.  Generally,  for 
acquisitions  in  excess  of  the  simplified 
acqmsition  threshold,  an  agency’s 
statement  of  heed  for  a  commercial  item 
will  describe  the  product  or  service  to 
be  acquired  and  explain  how  the  agency 
intends  to  use  the  product  or  service  in 
terms  of  function  to  be  performed, 
performance  requirement  or  essential 
physical  characteristics.  Describing  the 
agency’s  need  in  these  terms  allows 
offerors  to  propose  methods  that  will 
best  meet  the  needs  of  the  Government. 

(c)  Follow  the  procedures  in  subpart 
11.2  regarding  the  identification  and 
availability  of  specifications,  standards 
and  commercial  item  descriptions. 

12.203  Procedures  for  solicitation, 
evaluation,  and  award. 

Contracting  officers  shall  use  the 
policies  unique  to  the  acquisition  of 
commercial  items  prescribed  in  this  part 
in  conjunction  with  the  policies  and 
procedures  for  solicitation,  evaluation 
and  award  prescribed  in  part  13, 
Simplified  Acquisition  Procedures;  part 
14,  Sealed  Bidding;  or  part  15, 
Contracting  by  Negotiation,  as 
appropriate  for  the  particular 
acquisition.  The  contracting  officer  may 
use  the  streamlined  procediire  for 
soliciting  offers  for  commercial  items 
prescribed  in  12.603. 

12.204  SollcItatlon/contFact  form. 

The  Standard  Form  1449, 

Solicitation/Contract/Order  for 
Commercial  Items,  shall  be  used  by  the 
contracting  officer  when  issuing  written 
solicitations  and  awarding  contracts  and 
placing  orders  for  commercial  items. 
This  form  contains  the  information 
necessary  for  solicitations  and  contracts. 
The  form  may  also  be  used  for 
documenting  receipt,  inspection  and 
acceptance  of  commercial  items.  Other 
forms  shall  not  be  used  for  solicitation 
or  award  of  contracts  or  orders  for  the 
acquisition  of  commercial  items. 

12.205  Offers. 

(a)  Where  technical  information  is 
necessary  for  evaluation  of  offers, 
agencies  should,  as  part  of  market 
research,  review  existing  product 
literature  generally  available  in  the 
industry  to  determine  its  adequacy  for 
purposes  of  evaluation.  If  adequate, 
contracting  officers  shall  request 
existing  product  literature  from  offerors 


of  commercial  items  in  lieu  of  imique 
technical  proposals. 

(b)  Contracting  officers  should  allow 
offerors  to  propose  more  than  one 
product  that  will  meet  a  Government 
need  in  response  to  solicitations  for 
commercial  items.  The  contracting 
officer  shall  evaluate  each  product  as  a 
separate  offer. 

(c)  Contracting  officers  may, 
considering  the  circumstances  described 
in  5.203(b),  allow  fewer  than  30  days 
response  time  for  receipt  of  offers  for 
commercial  items. 

12.206  Use  of  past  performance. 

Past  performance  should  be  an 
important  element  of  every  evaluation 
and  contract  award  for  commercial 
items.  Contracting  officers  should 
consider  past  performance  data  fit)m  a 
wide  variety  of  sources  both  inside  and 
outside  the  Federal  Government  in 
accordance  with  the  policies  and 
procedures  contained  in  subpart  9.1, 
section  13.106-1,  or  subpart  15.6,  as 
applicable. 

12.207  Contract  type. 

Agencies  shall  use  firm-fixed-price 
contracts  or  fixed-price  contracts  with 
economic  price  adjustment  for  the 
acquisition  of  commercial  items. 
Indefinite-delivery  contracts  (see 
subpart  16.5)  may  be  used  where  the 
prices  are  established  based  on  a  firm- 
fixed-^price  or  fixed-price  with  economic 
price  adjustment.  Use  of  any  other 
contract  type  to  acquire  commercial 
items  is  prohibited. 

1 2.208  Contract  quality  assurance. 

Contracts  for  commercial  items  shall 
rely  on  contractors’  existing  quality 
assurance  systems  as  a  substitute  for 
Government  inspection  and  testing 
before  tender  for  acceptance  unless 
customary  market  practices  for  the 
commercial  item  being  acquired  include 
in-process  inspection.  Any  in-process 
inspection  by  the  Government  shall  be 
conducted  in  a  manner  consistent  with 
commercial  practice. 

12.209  Pricing  of  commercial  items  when 
contracting  by  negotiation. 

(a)  When  contracting  by  negotiation 
for  commercial  items,  the  policies  and 
procedures  in  part  15  shall  be  used  to 
establish  the  reasonableness  of  prices. 

(b)  The  provisions  and  clauses 
prescribed  in  this  part  for  the 
acquisition  of  commercial  items  do  not 
include  the  provisions  and  clauses 
prescribed  in  part  15  because  they 
assume  prices  for  commercial  items  will 
either 

(1)  Not  be  subject  to  the  Truth  in 
Negotiations  Act  because  the  contract 
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price  is  below  the  dollar  threshold  for 
application  of  the  Act;  or 

(2)  Be  based  upon  one  of  the 
exceptions  to  cost  or  pricing  data 
requirements  contained  in  15.804- 

l(aKl). 

(c)  If  the  craitracting  officer 
determines  it  is  appropriate  to  use  the 
cmnmercial  item  exceptimi  to  cost  or 
pricing  data  requirements  (see  15.804- 
l(aK2)),  the  provisions  and  clauses 
prescribed  in  15.804-8  and  15.106  fw 
this  purpose  shall  be  inserted  in  an 
addendum  to  the  solicitation  and 
cmatract. 

(d)  If  the  contracting  officer  is 
required  to  obtain  cost  or  pricing  data 
(see  15.804-l(bK4)  and  15.804-2),  the 
provisicms  and  clauses  prescribed  in 

15.804- 8  and  15.106  for  this  purpose 
shall  be  inserted  in  an  addmidum  to  the 
solicitation  and  contract. 

(e)  When  a  contract  is  priced  using 
the  exceptions  at  15.804-l(a)(l),  no  cost 
or  pricing  data  may  be  obtained  for 
mc^fications  unless  the  proposed 
modification  would  change  the  contract 
firom  a  contract  for  a  cmnmercial  item  to 
a  ccmtract  for  other  than  a  commercial 
item  (see  15.804-l(b)(6)).  If  the 
excepticms  at  15.804— 1(a)(1)  are  not 
used,  the  contracting  officer  may  be 
required  to  obtain  cost  or  pricing  data  to 
determine  the  reasonableness  of  prices 
for  subsequent  modifications  (see 

15.804- 2(a)(l))  and  the  contracting 
officer  shall  insert  the  provisions  and 
clauses  prescribed  for  this  purpose  in  an 
addendum  to  the  solicitation  and 
contract. 

12.210  Contract  finance 

Customary  market  practice  for  some 

commercial  items  may  include  buyer 
contract  financing.  The  contracting 
officer  may  offer  Government  financing 
in  accordwce  with  the  policies  and 
procedures  in  part  32. 

12.211  Technical  data. 

Except  as  provided  by  agency-specific 
statutes,  the  Government  ^all  acquire 
only  the  technical  data  and  the  ri^ts  in 
that  data  customarily  provided  to  the 
public  with  a  commercial  item  or 
process.  The  contracting  officer  shall 
presume  that  data  delivered  under  a 
contract  for  commercial  items  was 
developed  exclusively  at  private 
expense.  When  a  contract  for 
commercial  items  requires  the  delivery 
of  technical  data,  the  contracting  officer 
shall  include  appropriate  provisions 
and  clauses  delineating  the  rights  in  the 
technical  data  in  addenda  to  the 
solicitation  and  contract  (see  part  27  or 
agency  FAR  supplements). 

12.212  CompuM  softMiare. 

(a)  Commercial  computer  software  or 
commercial  computer  software 


documentation  shall  be  acquired  under 
licenses  customarily  provided  to  the 
public  to  the  extent  sudi  licenses  are 
consistent  with  Federal  law  and 
otherwise  satisfy  the  Government’s 
needs.  Generally,  offnors  and 
ccmtractors  shall  not  be  required  to¬ 
ll)  Furnish  technical  information 
related  to  commercial  computer 
software  or  commercial  computer 
software  documentation  that  is  not 
custmnarily  provided  to  the  public;  or 

(2)  Relinquish  to,  or  otherwise 
provide,  the  Goveminent  rights  to  use, 
modify,  reproduce,  release,  perform, 
display,  or  disclose  commercial 
computer  software  or  ccHrunwcial 
computer  software  documentation 
except  as  mutually  agreed  to  by  the 
parties. 

(b)  With  regard  to  commercial 
computer  software  and  conunerdal 
computer  software  documentaticm,  the 
Government  shall  have  wly  those  rights 
specified  in  the  license  contained  in  any 
addendiun  to  the  contract. 

12.213  Other  cuatomery  commercial 
precticea. 

It  is  customary  practice  in  the 
cmmnercial  marketplace  for  both  the 
buyer  and  seller  to  propose  terms  and 
conditions  for  a  givmi  transaction,  each 
written  frcHn  their  particular 
perspectives.  The  terms  and  conditions 
prescribed  in  this  part  12  seek  to 
balance  the  interests  of  both  the  buyer 
and  seller.  These  terms  and  conditions 
are  generally  appropriate  for  use  in  a 
wide  range  of  acquisitions.  However, 
market  research  may  indicate  other 
customary  commercial  practices  that  are 
appropriate  for  the  acquisition  of  the 
particular  item.  These  practices  should 
be  considered  for  incorporation  into  the 
solicitation  and  contract  if  the 
contracting  officer  determines  them 
appropriate  in  concluding  a  business 
arrangement  satisfactory  to  both  parties 
and  not  otherwise  precluded  by  law  or 
executive  order. 

Subpart  12.3— Solicitation  Provisiona 
and  Contract  Clauaas  for  the 
Acquisition  of  Commercial  Items 

12.300  Scope  of  subpart 

This  subpart  establishes  provisions 
and  clauses  to  be  used  when  acquiring 
commercial  items. 

12.301  SoUdlation  provisions  and 
contract  dausss  for  the  acquisition  of 
commercial  Items. 

(a)  In  accordance  with  Section  8002  of 
Public  Uw  103-355  (41  U.S.C  264, 
note),  contracts  for  the  acquisition  of 
commercial  items  shall,  to  the 
maximum  extent  practicable,  include 
only  those  clauses — 


(1)  Required  to  implement  provisions 
of  law  or  executive  orders  applicable  to 
the  acquisition  of  commercial  items;  or 

(2)  EietOTmined  to  be  consistent  with 
customary  commercial  practice. 

(b)  To  implement  this  Act,  the 
contracting  officer  shall  insert  the 
following  provisions  in  solicitations  for 
the  acquisititm  of  commercial  items, 
and  clauses  in  solicitations  and 
amtracts  for  the  acquisition  of 
commercial  items: 

(1)  The  provision  at  52.212-1, 
Instructimis  to  Offerors — Commercial 
Hems.  This  provincm  provides  a  single, 
streamlined  set  of  instructicms  to  be 
used  when  soliciting  offers  for 
commercial  items  and  is  incmporated  in 
the  scdidtaticm  by  reference  (see  Block 
26,  SF  1449).  The  contracting  officer 
may  tailpr  these  instructions  or  provide 
addition^  instructions  tailored  to  the 
specific  acquisition  in  accordance  with 
12.302; 

(2)  The  provision  at  52.212-3,  Offeror 
Reinesentations  and  Certifications — 
Commercial  Items.  This  provision 
provides  a  single,  consolidated  list  of 
certifications  and  representations  for  the 
acquisitimi  of  commercial  items  and  is 
attached  to  the  solicitation  for  offerors 
to  cmnplete  and  return  with  their  offer. 
This  provision  may  not  be  tailored 
except  in  accordance  with  Subpart  1.4; 

(3)  Ihe  clause  at  52.212-4,  Contract 
Terms  and  Conditions — Commercial 
Items.  This  clause  includes  terms  and 
conditions  which  are,  to  the  maximum 
extent  practicable,  consistent  with 
customary  commercial  practices  and  is 
incorporated  in  the  solicitation  and 
contract  by  reference  (see  Block  26,  SF 
1449).  The  contracting  officer  may  tailor 
this  clause  in  accordance  with  12.302; 
and 

(4)  The  clause  at  52.212-5,  Contract 
Terms  and  Conditions  Required  to 
Implement  Statutes  or  Executive 
Orders — Commercial  Items.  This  clause 
incorporates  by  reference  only  those 
clauses  requir^  to  implement 
provisions  of  law  or  executive  orders 
applicable  to  the  acquisition  of 
commercial  items.  The  contracting 
officer  shall  attach  this  clause  to  the 
solicitation  and  contract  and,  using  the 
appropriate  clause  prescriptions, 
inmcate  which,  if  any,  of  the  additional 
clauses  cited  in  52.2125(b)  or  (c)  are 
applicable  to  the  specific  acquisition, 
t^en  cost  information  is  obtained 
pursuant  to  part  15  to  establish  the 
reasonableness  of  prices  for  commercial 
items,  the  contracting  officer  shall  insert 
the  clauses  prescribed  for  this  purpose 
in  an  addendum  to  the  solicitation  and 
contract.  This  clause  may  not  be 
tailored. 
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(c)  When  the  use  of  evaluation  factors 
is  appropriate,  the  ccmtracting  officer 
may — 

(1)  Insert  the  provision  at  52.212-2, 
Evaluation —  Commercial  Items,  in 
solicitations  for  conunerdal  items  (see 
12.602);  or 

(2)  Include  a  similar  provision 
containing  all  evaluation  factors 
required  by  section  13.106-1,  Subpart 
14.2  or  subpart  15.6,  as  an  addendiun 
(see  12.302(d)). 

(d)  Use  of  required  provisions  and 
clauses.  Notwithstanding  prescriptions 
contained  elsewhere  in  the  FAR,  when 
acquiring  commercial  items,  contracting 
officers  ^all  be  required  to  use  only 
those  provisions  and  clauses  prescribed 
in  this  part.  The  provisions  and  clauses 
prescribed  in  this  part  shall  be  revised, 
as  necessary,  to  reflect  the  applicability 
of  statutes  and  executive  orders  to  the 
acquisition  of  commercial  items. 

W  Discretionary  use  of  FAR 
provisions  and  clauses.  The  contracting 
officer  may  include  in  solicitations  and 
contracts  by  addendum  other  FAR 
provisions  and  clauses  when  their  use  is 
consistent  with  the  limitations 
contained  in  12.302.  For  example: 

(1)  The  contracting  officer  may 
include  apiuepriate  clauses  when  an 
indefinite-delivery  type  of  contract  will 
be  used.  The  clauses  prescribed  at 
16.505  may  be  used  for  this  purpose. 

(2)  The  contracting  officer  may 
indude  appropriate  provisions  and 
clavises  when  the  use  of  options  is  in  the 
Government’s  interest.  The  provisions 
and  clauses  prescribed  in  17.208  may  be 
used  for  this  purpose.  If  the  provision  at 

52.212-2  is  used,  paragraph  (b)  provides 
for  the  evaluation  of  options. 

(3)  The  contracting  officer  may  use 
the  provisions  and  clauses  contained  in  . 
part  23  regarding  the  tise  of  recovered 
material  when  appropriate  for  the  item 
being  acquired. 

(f)  Agencies  may  supplement  the 
provisions  and  clauses  prescribed  in 
this  part  (to  require  use  of  additional 
provisions  and  clauses)  only  as 
necessary  to  reflect  agency  unique 
statutes  applicable  to  the  acquisition  of 
commercial  items  or  as  may  be 
approved  by  the  agency  senior 
procurement  executive,  or  the 
individual  responsible  for  representing 
the  agency  on  the  FAR  Coimcil,  without 
power  of  delegation. 

12.302  Tailoring  of  provisions  and  clauses 
for  the  acquisition  of  commercial  items. 

(a)  General.  The  provisions  and 
clauses  established  in  this  subpart  are 
iqtended  to  address,  to  the  maximum 
extent  practicable,  customary 
commercial  maricet  practices  for  a  wide 
range  of  potential  Government 


acquisitions  of  commercial  items. 
However,  because  of  the  Inroad  range  of 
commercial  items  acquired  by  the 
Government,  variations  in  customary 
commercial  practices  across  markets 
and  the  relative  volume  of  the 
Government’s  acquisitions  in  the 
specific  market,  contracting  officers 
may,  within  the  limitations  of  this 
subpart,  and  after  conducting 
appropriate  market  research,  tailor  the 
provision  at  52.212— 1,  Instructions  to 
Offerors — Commercial  Items,  and  the 
clause  at  52.212-4,  Contract  Terms  and 
Conditions — Commercial  Items,  to  adapt 
to  the  market  conditions  for  each 
acquisition. 

(b)  Tailoring  52.212-4.  Contract 
Terms  and  Conditions— Commercial 
Items.  The  following  paragraphs  of  the 
clause  at  52.212-4,  Contract  Terms  and 
Conditions — Commercial  Items, 
implement  statutory  requirements  and 
shall  not  be  tailored — 

(1)  Assigiunents; 

(2)  Disputes; 

(3)  Payment; 

(4)  Invoice; 

(5)  Other  conqpliances;  and 

(6)  Compliance  with  laws  unique  to 
Government  contracts. 

(c)  Tailoring  inconsistent  with 
customary  commercial  practice.  The 
contracting  officer  shall  not  tailor  any 
clause  or  otherwise  include  any 
additional  terms  or  conditions  in  a 
solicitation  or  contract  for  commercial 
items  in  a  maimer  that  is  inconsistent 
with  customary  commercial  practice  for 
the  item  being  acquired  unless  a  waiver 
is  approved  in  accordance  with  agency 
procediues.  The  request  for  waiver  must 
describe  the  customary  commercial 
practice  found  in  the  marketplace, 
support  the  need  to  include  a  term  or 
condition  that  is  inconsistent  with  that 
practice  and  include  a  determination 
that  use  of  the  customary  commercial 
practice  is  inconsistent  with  the  needs 
of  the  Government.  A  waiver  may  be 
requested  for  an  individual  or  class  of 
contracts  for  that  specific  item. 

(d)  Tailoring  shall  be  by  addenda  to 
the  solicitation  and  contract.  The 
contracting  officer  shall  indicate  in 
Block  26  of  the  SF  1449  if  addenda  are 
attached.  These  hddenda  may  include, 
for  example,  a  continuation  of  the 
schedule  of  supplies/services  to  be 
acquired  fi'om  blocks  18  through  21  of 
the  SF  1449;  a  continuation  of  the 
description  of  the  supplies/services 
being  acquired;  further  elaboration  of 
any  other  item(s)  on  the  SF  1449;  any 
other  terms  or  conditions  necessary  for 
the  performance  of  the  proposed 
contract  (such  as  options,  ordering 
procedures  for  indefinite-delivery  type 


contracts,  warranties,  contract  financing 
arrangements,  etc.). 

12.303  Contract  format 

Solicitations  and  contracts  for  the 
acquisition  of  commercial  items 
prepared  using  this  part  12  shall  be 
assembled,  to  the  maximiun  extent 
practicable,  using  the  following  format: 

(a)  Standard  Form  (S)^)  1449; 

(b)  Continuation  of  any  block  from  SF 
1449,  such  as — 

(1)  Block  10  if  set-aside  for  emerging 
small  businesses; 

(2)  Block  16B  for  remittance  address; 

(3)  Block  18  for  contract  line  item 
numbers; 

(4)  Block  19  for  schedule  of  supplies/ 
services;  or 

(5)  Block  24  for  accounting  data; 

(c)  Contract  clauses — 

(1)  52.212-4,  Contract  Terms  and 
Conditions — Commercial  Items,  by 
reference  (see  SF  1449,  Block  26); 

(2)  Any  addendum  to  52.212-4;  tmd 

(3)  52.212-5,  Contract  Terms  and 
Conditions  Requured  to  Implement 
Statutes  and  Executive  Orders; 

(d)  Any  contract  documents,  exhibits 
or  attachments;  and 

(e)  Solicitation  provisions — 

(1)  52.212-1,  Instructions  to 
Offerors — Commercial  Items,  by 
reference  (see  SF  1449,  Block  26); 

(2)  Any  addendum  to  52.212-1; 

(3)  52.212-2,  Evaluation- 
Commercial  Items,  or  other  description 
of  evaluation  factors  for  award,  if  used; 
and 

■  (4)  52.212-3,  Offeror  Representations 
and  Certifications — Commercial  Items. 

Subpart  12.4 — Unique  Requirements 
Pegging  Terms  and  Conditions  for 
Commerciai  Items 

12.401  General. 

This  subpart  provides — 

(a)  Guidance  regarding  tailoring  of  the 
paragraphs  in  the  clause  at  52.212-4, 
Contract  Terms  and  Conditions — 
Commercial  Items,  when  the  paragraphs 
do  not  reflect  the  customary  practice  for 
a  particular  market;  and 

(b)  Guidance  on  the  administration  of 
contracts  for  commercial  items  in  those 
areas  where  the  terms  and  conditions  in 

52.212-4  differ  substantially  from  those 
contained  elsewhere  in  the  FAR. 

12.402  Acceptance. 

(a)  The  acceptance  paragraph  in 

52.212-4  is  based  upon  the  assumption 
that  the  Government  will  rely  on  the 
contractor’s  assurances  that  ffie 
commercial  item  tendered  for 
acceptance  conforms  to  the  contract 
requirements.  The  Government 
inspection  of  commercial  items  will  not 
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prejudice  its  other  rights  under  the 
acceptance  p>aragraph.  Additionally, 
although  the  paragraph  does  not  address 
the  issue  of  rejection,  the  Government 
always  has  the  right  to  refuse 
acceptance  of  nonconforming  items. 

This  paragraph  is  generally  appropriate 
when  the  Government  is  acquiring 
noncomplex  commercial  items. 

(b)  Other  acceptance  procedures  may 
be  more  appropriate  for  the  acquisition 
of  complex  commercial  items  or 
commercial  items  used  in  critical 
applications.  In  such  cases,  the 
contracting  officer  shall  include 
alternative  inspection  procedure(s)  in  an 
addendum  and  ensrire  these  procedures 
and  the  postaward  remedies  adequately 
protect  the  interests  of  the  Government. 
The  contracting  officer  must  carefully 
examine  the  terms  and  conditions  of 
any  express  warranty  with  regard  to  the 
effect  it  may  have  on  the  Government’s 
available  postaward  remedies  (see 
12.404). 

(c)  Tire  acquisition  of  commercial 
items  under  other  circumstances  such  as 
on  an  “as  is”  basis  may  also  require 
acceptance  procedures  different  from 
those  contained  in  52.212-4.  The 
contracting  officer  should  consider  the 
effect  the  specific  circiunstamces  will 
have  on  the  acceptance  paragraph  as 
well  as  other  paragraphs  of  the  clause. 

12.403  Termination. 

(a)  General.  The  clause  at  52.212-4 
permits  the  Government  to  terminate  a 
contract  for  commercial  items  either  for 
the  convenience  of  the  Government  or 
for  cause.  However,  the  paragraphs  in 
52.212-4  entitled  “Termination  for  the 
Government’s  Convenience”  and 
“Termination  for  Cause”  contain 
concepts  which  differ  from  those 
contained  in  the  termination  clauses 
prescribed  in  part  49.  Consequently,  the 
requirements  of  part  49  do  not  apply 
when  terminating  contracts  for 
commercial  items  and  contracting 
officers  shall  follow  the  procedures  in 
this  section.  Contracting  officers  may 
continue  to  use  part  49  as  guidance  to 
the  extent  that  part  49  does  not  conflict 
with  this  section  and  the  language  of  the 
termination  paragraphs  in  52.212-4. 

(b)  Policy.  The  contracting  officer 
should  exercise  the  Government’s  right 
to  terminate  a  contract  for  commercial 
items  either  for  convenience  or  for  cause 
only  when  such  a  termination  would  be 
in  the  best  interests  of  the  Government. 
The  contracting  officer  should  consult 
with  counsel  prior  to  terminating  for 
cause. 

(c)  Termination  for  cause.  (1)  The 
paragraph  in  52.2124  entitled 
“Excusable  Delay”  requires  contractors 
notify  the  contracting  officer  as  soon  as 


possible  after  commencement  of  any 
excusable  delay.  In  most  situations,  this 
requirement  should  eliminate  the  need 
for  a  show  cause  notice  prior  to 
terminating  a  contract.  The  contracting 
officer  shall  send  a  cure  notice  prior  to 
terminating  a  contract  for  a  reason  other 
than  late  delivery. 

(2)  The  Government’s  rights  after  a 
termination  for  cause  shall  include  all 
the  remedies  available  to  any  buyer  in 
the  marketplace.  The  Government’s 
preferred  remedy  will  be  to  acquire 
similar  items  from  another  contractor 
and  to  charge  the  defaulted  contractor 
with  any  excess  reprocurement  costs 
together  with  any  incidental  or 
consequential  damages  incrirred 
because  of  the  termination. 

(3)  When  a  termination  for  cause  is 
appropriate,  the  contracting  officer  shall 
send  the  contractor  a  written 
notification  regarding  the  termination. 

At  a  minimiun,  this  notification  shall — 

(i)  Indicate  the  contract  is  terminated 
for  cause; 

(ii)  Specify  the  reasons  for  the 
termination; 

(iii)  Indicate  which  remedies  the 
Government  intends  to  seek  or  provide 
a  date  by  which  the  Government  will 
inform  ffie  contractor  of  the  remedy;  and 

(iv)  State  that  the  notice  constitutes  a 
final  decision  of  the  contracting  officer 
and  that  the  contractor  has  the  right  to 
appeal  under  the  Disputes  clause  (see 
33.211). 

(d)  Termination  for  the  Government’s 
convenience.  (1)  When  the  contracting 
officer  terminates  a  contract  for 
commercial  items  for  the  Government’s 
convenience,  the  contractor  shall  be 
paid — 

(1)  The  percentage  of  the  contract 
price  reflecting  the  percentage  of  the 
work  perform^  prior  to  the  notice  of 
the  termination,  and 

(ii)  Any  charges  the  contractor  can 
demonstrate  directly  resulted  from  the 
termination.  The  contractor  may 
demonstrate  such  charges  using  its 
standard  record  keeping  system  and  is 
not  required  to  comply  with  the  cost 
accoimting  standards  or  the  contract 
cost  principles  in  part  31.  The 
Government  does  not  have  any  right  to 
audit  the  contractor’s  records  solely 
because  of  the  termination  for 
convenience. 

(2)  Generally,  the  parties  should 
mutually  agree  upon  the  requirements 
of  the  termination  proposal.  The  parties 
must  balance  the  Government’s  need  to 
obtain  sufficient  documentation  to 
support  payment  to  the  contractor 
against  the  goal  of  having  a  simple  and 
expeditious  settlement. 


12.404  Warranties. 

(a)  Implied  warranties.  The 
Govenunent’s  post  award  rights 
contained  in  52.212-4  are  the  implied 
warranty  of  merchantability,  the 
implied  warranty  of  fitness  for 
pa^cular  purpose  and  the  remedies 
contained  in  the  acceptance  paragraph. 

(1)  The  impUed  warranty  of 
merchantability  provides  ffiat  an  item  is 
reasonably  fit  for  the  ordinary  purposes 
for  which  such  items  are  used.  The 
items  must  be  of  at  least  average,  fair  or 
medium-grade  quality  and  must  be 
comparable  in  quality  to  those  that  will 
pass  without  objection  in  the  trade  or 
market  for  items  of  the  same 
description. 

(2)  The  implied  warranty  of  fitness  for 
a  particular  purpose  provides  that  an 
item  is  fit  for  use  for  the  particular 
purpose  for  which  the  Government  will 
use  the  items.  The  Government  can  rely 
upon  an  implied  warranty  of  fitness  for 
particular  purpose  when — 

(i)  The  seller  knows  the  particular 
purpose  for  which  the  Government 
intends  to  use  the  item;  and 

(ii)  The  Government  relied  upon  the 
contractor’s  skill  and  judgment  that  the 
item  would  be  appropriate  for  that 

should  consult 
with  legal  counsel  prior  to  asserting  any 
claim  for  a  breach  of  an  implied 
warranty. 

(b)  Express  warranties.  The  Federal 
Acquisition  Streamlining  Act  of  1994 
(41  U.S.C.  264  note)  requires  contracting 
officers  to  take  advantage  of  commercial 
warranties.  To  the  maximiim  extent 
practicable,  solicitations  for  commercial 
items  shall  require  offerors  to  offer  the 
Government  at  least  the  same  warranty 
terms,  including  offers  of  extended 
warranties,  offered  to  the  general  public 
in  customary  commercial  practice. 
Solicitations  may  specify  minimum 
warranty  terms,  su^  as  minimum 
duration,  appropriate  for  the 
Government’s  intended  use  of  the  item. 

(1)  Any  express  warranty  the 
Government  intends  to  rely  upon  must 
meet  the  needs  of  the  Government.  The 
contracting  officer  should  analyze  any 
commercid  warranty  to  determine  if — 

(i)  The  warranty  is  adequate  to  protect 
the  needs  of  the  Government,  e.g.,  items 
covered  by  the  warranty  and  length  of 
warranty; 

(ii)  The  terms  allow  the  Government 
e^ctive  postaward  administration  of 
the  warranty  to  include  the 
identification  of  warranted  items, 
procedures  for  the  return  of  warranted 
items  to  the  contractor  for  repair  or 
replacement,  and  collection  of  product 
performance  information;  and 

(iii)  The  warranty  is  cost-effective. 


particular  purpose. 

(3)  Contracting  officers 
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(2)  In  some  markets,  it  may  be 
customary  commercial  practice  for 
contractors  to  exclude  or  limit  the 
implied  warranties  contained  in  52.212- 
4  in  the  provisions  of  an  express 
warranty.  In  such  cases,  the  contracting 
officer  ^11  ensure  that  the  express 
warranty  provides  for  the  repair  or 
replacement  of  defective  items 
discovered  within  a  reastmable  period 
of  time  after  acceptance. 

(3)  Foqpress  warranties  shall  be 
induded  in  the  contract  by  addendum 
(see  12.302). 

Subpart  12.5—Applicability  of  Certain 
Laws  to  the  Acquisition  of  Commercial 
Hems 

12.500  Scope  of  subpart 

As  required  by  Section  34  of  the 
Office  of  Federal  Procurement  Policy 
Act  (41  U.S.C.  430),  this  subpart  lists 
provisions  of  laws  that  are  not 
applicable  to  contracts  for  the 
acqmsition  of  commercial  items,  or  are 
not  applicable  to  subcontracts,  at  any 
tier,  for  the  acquisition  of  a  commercial 
item.  This  subpart  also  lists  provisions 
of  law  that  have  been  amended  to 
eliminate  or  modify  their  applicability 
to  either  contracts  or  subcontracts  for 
the  acquisition  of  commerdal  items. 

12.501  Applicability. 

(a)  This  subpart  applies  to  any 
contract  or  subcontract  at  any  tier  for 
the  acquisition  of  commercial  items. 

(b)  Nothing  in  this  subpart  shall  be 
construed  to  authorize  the  waiver  of  any 
provision  of  law  with  respect  to  any 
subcontract  if  the  prime  contractor  is 
reselling  or  distributing  commercial 
items  of  another  contractor  without 
adding  value.  This  limitation  is 
intended  to  preclude  establishment  of 
imusual  contractual  arrangements  solely 
for  the  purpose  of  Government  sales. 

(c)  For  purposes  of  this  subpart, 
contractors  awarded  subcontracts  imder 
subpart  19.8,  Contracting  with  the  Small 
Business  Administration  (the  8(a) 
Program),  shall  be  considered  prime 
contractors. 

12.502  Procedures. 

(a)  The  FAR  prescription  for  the 
provision  or  clause  for  each  of  the  laws 
listed  in  12.503  has  been  revised  in  the 
appropriate  p€irt  to  reflect  its  proper 
application  to  prime  contracts  for  the 
acquisition  of  commercial  items. 

(b)  For  subcontracts  for  the 
acquisition  of  commercial  items  or 
commercial  components,  the  clauses  at 
52.212-5,  Contract  Terms  and 
Conditions  Required  to  Implement 
Statutes  or  Executive  Orders — 
Commercial  Items,  and  52.244-6, 


Subcontracts  for  Commercial  Items  and 
Commercial  Components,  reflect  the 
applicability  of  the  laws  listed  in  12.504 
by  identifying  the  only  provisions  and 
clauses  that  are  requii^  to  be  included 
in  a  subcontract  at  any  tier  for  the 
acquisition  of  commercial  items  or 
commercial  components. 

12.503  Applicability  of  certain  laws  to 
executive  a^cy  contracts  for  the 
acquisition  of  commercial  Hems. 

(a)  The  following  laws  are  not 
applicable  to  executive  agency  contracts 
for  the  acquisition  of  commercial  items: 

(1)  41  U.S.C.  43,  Walsh-Healey  Act 
(see  subpart  22.6). 

(2)  41  U.S.C.  254(a)  and  10  U.S.C. 
2306(b),  Contingent  Fees  (see  3.404). 

(3)  41  U.S.C.  416(a)(6),  Minimvun 
Response  Time  for  Offers  imder  Office 
of  Federal  Procurement  Policy  Act  (see 
5.203). 

(4)  41  U.S.C.  701,  et  seq.,  Drug-Free 
Workplace  Act  of  1988  (see  23.501). 

(b)  Certain  requirements  of  the 
following  laws  have  been  eliminated  for 
executive  agency  contracts  for  the 
acquisition  of  commercial  items: 

(1)  33  U.S.C.  1368,  Requirement  for  a 
certificate  and  clause  under  the  Federal 
Water  Pollution  Control  Act  (see 
23.105). 

(2)  40  U.S.C.  327  et  seq..  Requirement 
for  a  certificate  and  clause  under  the 
Contract  Work  Hours  and  Safety 
Standards  Act  (see  22.305). 

(3)  41  U.S.C.  57(a)  and  (b),  and  58, 
Requirement  for  a  clause  and  certain 
other  requirements  related  to  the  Anti- 
Kickback  Act  of  1986  (see  3.502). 

(4)  41  U.S.C.  423(e)(1)(B), 

Requirement  for  a  certain  certification 
under  the  Procurement  Integrity  Act 
(see  3.104-9). 

(5)  42  U.S.C.  7606,  Requirements  for 
a  certificate  and  clause  under  the  Clean 
Air  Act  (see  23.105). 

(6)  49  U.S.C.  40118,  Requirement  for 
a  certificate  and  clause  under  the  Fly 
American  provisions  (see  47.405). 

(c)  The  applicability  of  the  following 
laws  have  b^n  modified  in  regards  to 
Executive  agency  contracts  for  the 
acquisition  of  commercial  items: 

(1)  41  U.S.C.  253g  and  10  U.S.C.  2402, 
Prohibition  on  Limiting  Subcontractor 
Direct  Sales  to  the  United  States  (see 
3.503). 

(2)  41  U.S.C.  254(d)  and  10  U.S.C. 
2306a,  Truth  in  Negotiations  Act  (see 
15.804). 

(3)  41  U.S.C.  422,  Cost  Accounting 
Standards  (see  48  CFR  chapter  99). 

1 2.504  ApplicabilHy  of  certain  laws  to 
subcontracts  for  the  acquisition  of 
commercial  items. 

(a)  The  following  laws  are  not 
applicable  to  subcontracts  at  any  tier  for 


the  acquisition  of  commercial  items  or 
commercial  components  at  any  tier: 

(1)  15  U.S.C.  644(d),  Requirements 
relative  to  labor  surplus  areas  under  the 
Small  Business  Act  (see  subpart  19.2). 

(2)  19  U.S.C.  1202,  Tariff  Act  of  1930 
(see  subpart  25.6). 

(3)  19  U.S.C.  1309,  Supplies  for 
Certain  Vessels  and  Aircraft  (see  subpart 
25.6). 

(4)  19  U.S.C.  2701,  et  seq..  Authority 
to  Grant  Duty  Free  Treatment  (see 
subpart  25.6^ 

(5)  31  U.S.C.  1352,  Limitation  on 
Payments  to  Influence  Certain  Federal 
Transactions  (see  subpart  3.8). 

(6)  41  U.S.C.  43,  Walsh-Healey  Act 
(see  subpart  22.6). 

(7)  41  U.S.C.  253d,  Validation  of 
Proprietary  Data  Restrictions  (see 
subpart  27.4). 

(8)  41  U.S.C.  254(a)  and  10  U.S.C. 
2306(b),  Contingent  Fees  (see  subpart 
3.4). 

(9)  41  U.S.C.  254d(c)  and  10  U.S.C. 
2313(c),  Examination  of  Records  of 
Contractor,  when  a  subcontractor  is  not 
required  to  provide  cost  or  pricing  data 
(see  subpart  15.1). 

(10)  41  U.S.C.  351,  Service  Contract 
Act  of  1965,  as  amended  (see  subpart 
22.10). 

(11)  41  U.S.C.  416(a)(6),  Minimum 
Response  Time  for  Offers  under  Office 
of  Federal  Procurement  Policy  Act  (see 
subpart  5.2). 

(12)  41  U.S.C.  418a,  Rights  in 
Technical  Data  (see  subpart  27.4). 

(13)  41  U.S.C.  701,  et  seq.,  Drug-Free 
Workplace  Act  of  1988  (see  subpart 
23.5). 

(14)  46  U.S.C.  1241(b),  Transportation 
in  American  Vessels  of  Government 
Personnel  and  Certain  Cargo  (see 
subpart  47.5)  (inapplicability  effective 
May  1, 1996). 

(15)  49  U.S.C.  40118,  Fly  American 
provisions  (see  subpart  47.4). 

(16)  Public  Law  90—469,  William 
Langer  Jewel  Bearing  Plant  Special  Act 
(see  subpart  8.2). 

(b)  Certain  requirements  of  the 
following  laws  have  been  eliminated  for 
subcontracts  at  any  tier  for  the 
acquisition  of  commercial  items  or 
commercial  components: 

(1)  33  U.S.C.  1368,  Requirement  for  a 
certificate  and  clause  imder  the  Federal 
Water  Pollution  Control  Act  (see  subpart 
23.1). 

(2)  40  U.S.C.  327,  et  seq..  Requirement 
for  a  certificate  and  clause  under  the 
Contract  Work  Hours  and  Safety 
Standards  Act  (see  subpart  22.3). 

(3)  41  U.S.C.  423(e)(1)(B), 

Requirement  for  certain  certifications 
under  the  Procurement  Integrity  Act 
(see  subpart  3.1). 
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(4)  42  U.S.C.  7606,  Requirements  for 
a  certificate  and  clause  under  the  Clean 
Air  Act  (see  subpart  23.1). 

(c)  The  applicability  of  the  following 
laws  have  bmn  modified  in  rega^s  to 
subcontracts  at  any  tier  for  the 
acquisition  of  commercial  items  or 
commercial  components: 

(1)  41  U.S.C.  253g  and  10  U.S.C.  2402, 
Prohibition  on  Limiting  Subcontractor 
Direct  Sales  to  the  United  States  (see 
suhpart  3.5). 

(2)  41  U.S.C.  254(d)  and  10  U.S.C 
2306a,  Truth  in  Negotiations  Act  (see 
subpart  15.8). 

(3)  41  U.S.C.  422,  Cost  Accoimting 
Standards  (see  48  CFR  chapter  99). 

Subpart  12.6 — Streamlined  Procedures 
for  Evaluation  and  Solicitation  for 
Commercial  Items 

12.601  Qeneral. 

This  subpart  provides  optional 
procedures  for — 

(a)  Streamlined  evaluation  of  ofiers 
for  commercial  items;  and 

(b)  Streamlined  solicitation  of  offers 
for  commercial  items  for  use  where 
appropriate. 

These  procedures  are  intended  to 
simplify  the  process  of  preparing  and 
issuing  solicitations,  and  evaluating 
offers  for  commercial  items  consistent 
with  customary  commercial  practices. 

12.602  Streamlined  evaluation  of  offers. 

(a)  When  evaluation  factors  are  used, 
the  contracting  officer  may  insert  a 
provision  substantially  the  same  as  the 
provision  at  52.212-2,  Evaluation — 
Commercial  Items,  in  solicitations  for 
commercial  items  or  comply  with  the 
procedures  in  13.106-1  if  the 
acquisition  is  being  made  using  the 
procedures  in  part  13.  When  the 
provision  at  52.212-2  is  used,  paragraph 
(a)  of  the  provision  shall  be  tailored  to 
the  specific  acquisition  to  describe  the 
evaluation  factors  and  relative 
importance  of  those  factors.  This 
provision  contemplates  an  approach 
designed  to  select  the  soiirce  whose 
offer  will  provide  the  Government  with 
the  greatest  value  in  terms  of 
performance  and  other  factors.  Other 
methods  of  evaluation  and  basis  for 
award  may  be  more  appropriate  for  a 
given  acquisition. 

(b)  Offers  shall  be  evaluated  in 
accordance  with  the  criteria  contained 
in  the  solicitation.  For  many 
commercial  items,  the  criteria  need  not 
be  more  detailed  than  technical 
(capability  of  the  item  offered  to  meet 
the  agency  need),  price  and  past 
performance.  Technical  capability  may 
be  evaluated  by  how  well  the  proposed 
products  meet  the  Government 


requirement  instead  of  predetermined 
subfactors.  Solicitations  for  commercial 
items  do  not  have  to  contain  subfactors 
for  technical  capability  when  the 
solicitation  adequately  describes  the 
item’s  intended  use.  A  technical 
evaluation  would  normally  include 
examination  of  such  things  as  product 
literature,  product  samples  (if 
requested),  technical  features  and 
warranty  provisions.  Past  performance 
shall  be  evaluated  in  acco^ance  with 
the  procedures  in  section  13.106-1  or 
subpart  15.6,  as  applicable.  The 
contracting  officer  shall  ensure  the 
instructions  provided  in  the  provision  at 

52.212- 1,  Instructions  to  Offerors — 
Commercial  Items,  and  the  evaluation 
criteria  provided  in  the  provision  at 

52.212- t2,  Evaluationr-Commercial 
Items,  are  in  agreement. 

(c)  Select  the  offer  that  is  most 
advantageous  to  the  Government  based 
on  the  factors  contained  in  the 
solicitation.  Fully  document  the 
rationale  for  selection  of  the  successful 
offeror  including  discussion  of  any 
tradeoffs  considered. 

12.603  Streamlined  solicitation  for 
commercial  Hems. 

(a)  When  a  written  solicitation  will  be 
issued,  the  contracting  officer  may  use 
the  following  procediu^  to  reduce  the 
time  required  to  solicit  and  award 
contracts  for  the  acquisition  of 
commercial  items.  This  procedure 
combines  the  Commerce  Business  Daily 
(CBD)  synopsis  required  by  5.203  and 
the  issuance  of  the  solicitation  into  a 
single  document  with  the  following 
limitations: 

(1)  Section  5.207  limits  submissions 
to  the  CBD  to  12,000  textual  characters 
(approximately  3  single-spaced 
pages). 

(2)  This  combined  CBD  synopsis/ 
solicitation  is  only  appropriate  where 
the  solicitation  is  relatively  simple  and 
is  not  recommended  for  use  when 
lengthy  addenda  to  the  solicitation  are 
necessary. 

(b)  When  using  the  combined 
synopsis/solicitation  procedure,  the  SF 
1449  is  not  used  for  issuing  the 
solicitation. 

(c)  To  use  these  procedures,  the 
contracting  officer  shall— ^ 

(1)  Prepare  the  synopsis  as  described 
at  5.207  for  items  1-16. 

(2)  In  item  17,  Description,  include 
the  following  additional  information: 

(i)  The  following  statement: 

This  is  a  combined  synopsis/solicitation 
for  commercial  items  prepared  in  accordance 
with  the  format  in  FAR  Subpart  12.6,  as 
supplemented  with  additional  information 
included  in  this  notice.  This  annoimcement 
constitutes  the  only  solicitation;  proposals 


are  being  requested  and  a  written  solicitation 
will  not  he  issued. 

(ii)  The  solicitation  number  and  a 
statement  that  the  solicitation  is  issued 
as  an  invitation  to  bid  (IFB),  request  for 
quotation  (RFQ)  or  request  for  proposal 
(RFP). 

(iii)  A  statement  that  the  solicitation 

document  and  incorporated  provisions 
aiul  clauses  are  those  in  effect  through 
Federal  Acquisition  Circular _ 

(iv)  A  nouce  regarding  any  set-aside 
and  the  associated  standard  industrial 
classification  code  and  small  business 
size  standard.  Also  include  a  statement 
regarding  the  Small  Business 
Competitiveness  Demonstration 
Promtun,  if  applicable. 

(i^  A  list  of  contract  line  item 
numberfs)  and  items,  quantities  and 
units  of  measure,  (including  option(s),  if 
applicable). 

tvi)  Description  of  requirements  for 
the  items  to  be  acquired. 

(vii)  Date(s)  and  place(s)  of  delivery 
and  acceptance  and  FOB  point. 

(viii)  A  statement  that  tne  provision  at 

52.212- 1,  Instructions  to  O^rors — 
Commercial,  applies  to  this  acquisition 
and  a  statement  regarding  any  addenda 
to  the  provision. 

(ix)  A  statement  regarding  the 
applicability  of  the  provision  at  52.212- 
2,  Evaluation — Commercial  Items,  if 
used,  and  the  specific  evaluation  criteria 
to  be  included  in  paragraph  (a)  of  that 
provision.  If  this  provision  is  not  used, 
describe  the  evaluation  procedures  to  be 
used. 

(x)  A  statement  advising  offerors  to 
include  a  completed  copy  of  the 
provision  at  52.212-3,  Offeror 
Representations  and  Certifications — 
Commercial  Items,  with  its  offer. 

(xi)  A  statement  that  the  clause  at 

52.212- 4,  Contract  Terms  and 
Conditions — Commerdal  Items,  applies 
to  this  acquisition  and  a  statement 
regarding  any  addenda  to  the  clause. 

(xii)  A  statement  that  the  clause  at 

52.212- 5,  Contract  Terms  and 
Conditions  Required  To  Implement 
Statutes  Or  Executive  Orders — 
Commercial  Items,  applies  to  this 
acquisition  and  a  statement  regarding 
which,  if  any,  of  the  additional  FAR 
clauses  cited  in  the  clause  are 
applicable  to  the  acquisition. 

(xiii)  A  statement  regarding  any 
edditional  contract  requirement(s)  or 
terms  end  conditions  (such  as  contract 
financing  arrangements,  warranty 
requirements  or  GSA  Delegation  of 
Procurement  Authority  (DP A)  case 
number  (see  48  CFR  201-39.106-4)) 
determined  by  the  contracting  officer  to 
be  necessary  for  this  acquisition  and 
consistent  with  customary  commercial 
practices. 
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(xiv)  A  statement  regarding  the 
Defense  Priorities  and  Allocations 
System  (DPAS)  and  assigned  rating,  if 
applicable. 

(xv)  A  statement  regarding  any 
applicable  Commerce  Business  Daily 
numbered  notes. 

(xvi)  The  date,  time  and  place  offers 
are  due. 

(xvii)  The  name  and  telephone 
number  of  the  individual  to  contact  for 
information  regarding  the  solicitation. 

(3)  Allow  response  time  for  receipt  of 
offers  as  follows: 

(i)  Because  the  CBD  synopsis  and 
solicitation  are  contained  in  a  single 
dociunent,  it  is  not  necessary  to  publish 
a  separate  CBD  synopsis  15  days  before 
the  issuance  of  the  solicitation. 

(ii)  When  using  the  combined  CBD 
synopsis/solicitation,  contracting 
officers  shall  establish  a  response  time 
in  accordance  with  5.203(b),  but  shall 
allow  at  least  15  days  response  time 
from  the  date  the  notice  is  published  in 
the  CBD. 

(4)  Publish  amendments  to 
solicitations  in  the  same  manner  as  the 
initial  synopsis/solicitation. 

PART  14— SEALED  BIDDING 

14.201-2  [Amended] 

34.  Section  14.201-2  is  amended  in 

the  parenthetical  of  paragraphs  (b)  and 
(c)  by  removing  “part  10,  Specifications, 
Standards,  and  Other  Product 
Descriptions”  and  inserting  “part  11”  in 
its  place;  in  paragraph  (d)  by  removing 
“(spe  10.004(e))”;  and  in  the 
parenthetical  of  paragraph  (f)  by 
revising  the  parenthetical  to  read  “(see 
subpart  11.4,  Delivery  or  Performance 
Schedules).”  ' 

14.404-1  [Amended] 

35.  Section  14.404-1  is  amended  in 
paragraph  (b)  by  removing  “10.008”  and 
inserting  “11.201”. 

PART  15— CONTRACTING  BY 
NEGOTIATION 

15.406-2  [Amended] 

36.  Section  15.406-2  is  amended  in 
the  parenthetical  of  paragraph  (c)  by 
removing  “part  10,  Specifications, 
Standards,  and  Other  Product 
Descriptions”  and  inserting  “part  11”; 
in  paragraph  (d)  by  removing  “(see 
10.004(e))”;  and  in  paragraph  (ff  by 
revising  the  parenthetical  to  read 
“(subpart  11.4,  Delivery  or  Performance 
S^edules,  and  47.301-1).” 

37.  Section  15.501  is  amended  by 
revising  the  definition  “Commercial 
product  offer”  to  read  as  follows: 

15.501  Definitions. 
***** 


Commercial  item  offer  means  an  offer 
of  a  commercial  item  the  vendor  wishes 
to  see  introduced  in  the  Government’s 
supply  system  as  an  alternate  or 
replacement  for  an  existing  supply  item. 
***** 

15.503  [Amended] 

38.  Section  15.503  is  amended  in 
paragraph  (b)  by  removing  the  word 
“product”  and  inserting  “item”. 

39.  Section  15.704  is  amended  by 
revising  the  second  sentence  to  read  as 
follows: 

15.704  items  and  work  inciuded. 

*  *  *  Raw  materials,  commercial 
items  (see  2.101),  and  off-the-shelf  items 
(see  46.101)  shall  not  be  included, 
imless  their  potential  impact  on  contract 
cost  or  schedule  is  critical.  *  *  * 

PART  16— TYPES  OF  CONTRACTS 

40.  Section  16.201  is  amended  by 
adding  a  sentence  at  the  end  of  the 
paragraph  to  read  as  follows: 

16.201  Qenerai. 

*  *  *  The  contracting  officer  shall 
use  firm-fixed-price  or  fixed-price  with 
economic  price  adjustment  contracts 
when  acquiring  commercial  items. 

41.  Section  16.202-2  is  amended  by 
revising  the  introductory  paragraph  to 
read  as  follows: 

16.202-2  Application. 

A  firm-fixed-price  contract  is  suitable 
for  acquiring  commercial  items  (see 
parts  2  and  12)  or  for  acquiring  other 
supplies  or  services  on  the  basis  of 
reasonably  definite  functional  or 
detailed  specifications  (see  part  11) 
when  the  contracting  officer  can 
establish  fair  and  reasonable  prices  at 
the  outset,  such  as  when — 
***** 

42.  Section  16.301-3  is  amended  by 
redesignating  paragraphs  (a)  through  (c) 
as  paragraph  (a)(1)  through  (a)(3), 
respectively;  designating  the 
introductory  text  as  paragraph  (a) 
introductory  text  and  ad^ng  new  (b)  to 
read  as  follows: 

16.301-3  Limitations. 
***** 

(b)  The  use  of  cost-reimbursement 
contracts  is  prohibited  for  the 
acquisition  of  commercial  items  (see 
parts  2  and  12). 

16.603-2  [Amended] 

43.  Section  16.603-2  is  amended  in 
paragraph  (e)  by  removing  “12.304”  and 
inserting  “11.604”. 


PART  22— APPUCATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

44.  Section  22.305  is  amended  by 
redesignating  paragraph  (g)  as  (h)  and 
adding  a  new  paragraph  (^  to  read  as 
follows: 

22.305  Contract  clause. 
***** 

(g)  Contracts  for  commercial  items 
(see  parts  2  and  12). 
***** 

45.  Section  22.604-1  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

22.604-1  Statutory  exemptions. 
***** 

(a)  Any  item  in  those  situations  where 
the  contracting  officer  is  authorized  by 
the  express  language  of  a  statute  to 
purchase  “in  the  open  market” 
generally  (such  as  commercial  items,  see 
part  12);  or  where  a  specific  purchase  is 
made  under  the  conditions  described  in 
6.302-2  in  circumstances  where 
immediate  delivery  is  required  by  the 
public  exigency. 

***** 

PART  23— ENVIRONMENTAL, 
CONSERVATION.  OCCUPATIONAL 
SAFETY,  AND  DRUG-FREE 
WORKPLACE 

46.  Section  23.104  is  amended  in 
paragraph  (a)(1)  by  removing  the  word 
“or”  the  second  time  it  is  used;  in 
paragraph  (a)(2)  by  removing  the  period 
and  inserting  “;  or”  and  adding 
paragraph  (a)(3)  to  read  as  follows: 

23.104  Exemptions. 

(a)  *  *  *  (3)  for  commercial  items. 
***** 

47.  Section  23<501  is  amended  by 
redesignating  paragraphs  (b)  through  (d) 
as  (c)  through  (e)  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

23.501  Applicability. 
***** 

(b)  Confracts  for  the  acquisition  of 
commercial  items  (see  part  12); 
***** 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

31.106-3  [Amended] 

48.  Section  31.106-3  is  amended  in 
the  section  heading  and  the  first 
sentence  of  the  undesignated  paragraph 
by  removing  the  word  “products”  and 
inserting  “items”  in  their  place. 
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PART  36— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

36.202  [Amended] 

49.  Section  36.202  is  amended  in 
paragraph  (a)  by  removing  “part  10”  and 
inserting  “part  11”  in  its  place. 

36.206  [Amended] 

50.  Section  36.206  is  amended  by 
removing  ”12.202”  and  inserting 
“11.502”. 

36.303  [Amended] 

51.  Section  36.303  is  amended  in 
paragraph  (c)(4)  by  removing  “12.1”  and 
inserting  “11.4”. 

PART  42— CONTRACT 
ADMINISTRATION 

42.1105  [Amended] 

53.  Section  42.1105  is  amended  by 
removing  the  reference  “subpart  12.3” 
and  inserting  “subpart  11.6”. 

Subpart  42.13 — [Redesignated  from 
Subpart  12.5] 

42.1304  [Amended] 

54.  and  55.  Newly  redesignated 
section  42.1304  (redesignated  from 
12.504)  is  amended  in  paragraph  (a)  by 
removing  “52.212-15”  and  inserting 
“52.242-17”;  and  at  the  end  of 
paragraph  (d)  by  removing  the  period 
and  inserting  “,  or  information  other 
than  cost  or  pricing  data.”  in  its  place. 

42.1305  [Amended]"' 

56.  Newly  redesignated  section 

42.1305  (redesignated  from  12.505)  is 
amended  in  paragraph  (a)  by  removing 
“52.212-12”  and  inserting  “52.24214”; 
in  paragraph  (b)(1)  by  removing 
“52.212-13”  and  inserting  “52,242-15”; 
in  paragraph  (c)  by  removing 
“52.21214”  and  inserting  “52.242-16”; 
and  in  paragraph  (d)  by  removing 
“52.212-15”  and  inserting  “52.242-17”, 

PART  44— SUBCONTRACTING 
POUaES  AND  PROCEDURES 

57.  Subpart  44.4,  consisting  of 
sections  44.400  through  44.403,  is 
added  to  read  as  follows: 

Subpart  44.4— Subcontracts  for  Commercial 
Items  and  Commerdai  Components 

Sec. 

44.400  Scope  of  subpart 

44.401  Applicability. 

44.402  Policy  requirements. 

44.403  Contract  clause. 


Subpart  44.4 — Subcontracts  for 
Commercial  Items  and  Commercial 
Components 

44.400  Scope  of  subparL 

This  subpart  prescribes  the  policies 
limiting  the  contract  clauses  a  prime 
contractor  may  be  required  to  apply  to 
any  subcontractors  that  are  furnishing 
commercial  items  or  commercial 
components  in  accordance  with  Section 
8002(b)(2)  (Public  Uw  103-355). 

44.401  Applicability. 

This  subpart  applies  to  all  contracts 
and  subcontracts.  For  the  ptirpose  of 
this  subpart,  the  term  “subcontract”  has 
the  same  meaning  as  defined  in  part  12'. 

44.402  Policy  requiramanta. 

(a)  Contractors  and  subcontractors  at 
all  tiers  shall,  to  the  maximum  extent 
practicable: 

(1)  Be  required  to  incorporate 
commercial  items  or  nondevelopmental 
items  as  components  of  items  delivered 
to  the  Government;  and 

(2)  Not  be  required  to  apply  to  any  of 
its  divisions,  subsidiaries,  affiliates, 
subcontractors  or  suppliers  that  are 
furnishing  commercitd  items  or 
commercial  components  any  clause, 
except  those — 

(i)  Required  to  implement  provisions 
of  law  or  executive  orders  applicable  to 
subcontractors  furnishing  commercial 
items  or  commercial  components;  or 

(ii)  Determined  to  be  consistent  with 
customary  commercial  practice  for  the 
item  being  acquired. 

(b)  The  clause  at  52.244-6, 
Subcontracts  for  Commercial  Items  and 
Commercial  Components,  implements 
the  policy  in  paragraph  (a)  of  this 
section.  Notwithstanding  any  other 
clause  in  the  prime  contract,  only  those 
clauses  identified  in  the  clause  at 
52.244-6  are  required  to  be  in 
subcontracts  for  commercial  items  or 
commercial  components. 

(c)  Agencies  may  supplement  the 
clause  at  52.244-6  only  as  necessary  to 
reflect  agency  tmique  statutes  applicable 
to  the  acquisition  of  commercial  items. 

44.403  Contract  dwoe. 

The  contracting  officer  shall  insert  the 
clause  at  52.244-6,  Subcontracts  for 
Commercial  Items  and  Conunerdal 
Components,  in  solicitations  and 
contracts  for  supplies  or  services  other 
than  commercial  items. 

PART  46-QUAIJTY  ASSURANCE 

58.  Section  46.101  is  amended  by 
adding  in  alphabetical  order  the 
definition  “Commercial  item”  to  read  as 
follows: 


46.101  Doflnltlons. 

***** 

Commercial  item  (see  2.101). 

***** 

59.  Section  46.102  is  eunended  in 
paragraph  (e)  by  removing  “and”;  by 
redesignating  paragraph  (f)  as  (g)  and 
adding  a  new  paragraph  (f)  to  read  as 
follows: 

46.102  Policy. 

***** 

(f)  Contracts  for  conunerdal  items 
shall  rely  on  a  contractor’s  existing 
quality  assiuance  system  as  a  substitute 
for  compliance  with  Government 
inspection  and  testing  before  tender  for 
acceptance  unless  customary  market 
practices  for  the  commerdai  item  being 
acquired  permit  in-process  inspection 
(Section  8002  of  Public  Law  103-355). 

Any  in-inocess  inspedion  by  the 
Government  shall  be  conduded  in  a 
maimer  consistent  with  commerdai 
practice;  and 
***** 

46.202  [Amended] 

60.  Section  46.202  is  amended  by 
removing  “three”  and  inserting  “four”. 

61.  Se^ons  46.202-1  throu^ 

46.202- 3  are  redesignated  as  46.202-2 
through  46.202-4  and- a  new  46.202-1  is 
added  to  read  as  follows: 

46.202- 1  Contracts  for  commercial  Items. 

When  acquiring  commercial  items 
(see  part  12),  the  Government  shall  rely 
on  contradors’  existing  quality 
assurance  systems  as  a  substitute  for 
Government  inspection  and  testing 
before  tender  for  acceptance  unless 
custmnary  market  practices  for  the 
commercial  item  being  acquired  indude 
in-process  inspection.  Any  in-process 
inspedion  by  the  Government  shall  be 
conduded  in  a  maimer  consistent  with 
commercial  pradice. 

46.202- 2  [Amandad] 

62.  Newly  redesignated  section 

46.202- 2  is  amend^  in  paragraph  (b)(1) 
by  removing  “(see  46.204  and  Table  46- 

D”. 

46.202- 4  [Amandad] 

63.  Newly  redesignated  section 

46.202-4  is  amend^  in  paragraph  (a)(1) 
by  removing  “(see  46.204  and  Table  46- 

D”. 

64.  Section  46.203  is  amended  by 
revising  paragraph  (a)(1);  at  the  end  of 
paragraph  (a)(2)  by  removing  “;or”  and 
inserting  a  period;  and  by  removing 
paragraph  (a)(3).  llie  revised  text  reads 
as  follows: 

46.203  Criteria  for  uae  of  contract  quality  * 
requirements. 

***** 
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(a)*  *  * 

(1)  Commercial  (described  in 
conunercial  catalogs,  drawings,  or 
industrial  standards;  see  part  2);  or 

•  >  *  *  *  * 

46.204  [Removed  and  reserved] 

65.  Section  46.204  and  Table  46-1  are 
removed. 

46.301  [Amended] 

66.  Section  46.301  is  amended  by 
removing  “46.202-l(b)*’  and  inserting 
“46.202-2(b)”  in  its  place. 

46.311  and  46.402  [Amended] 

67.  Sections  46.311  and  46.402(e)  are 
amended  by  removing  “46.202-3”  and 
inserting  “46.202-4”  in  their  place. 

46.404  [Amended] 

68.  Section  46.404  is  amended  at  the 
end  of  paragraph  (a)  by  removing 
“46.202-1”  and  inserting  “46.202-2”  in 
its  place;  in  paragraph  (b)  introductory 
text  by  removing  “46.202-l(b)”  and 
inserting  “46.202-2(b)”  in  its  place;  and 
in  paragraph  (b)(2)  by  removing  the  last 
sentence. 

69.  Section  46.709  is  revised  to  read 
as  follows: 

46.709  Warranties  of  commercial  items. 

The  contracting  officer  should  take 
advantage  of  commercial  warranties, 
including  extended  warranties,  where 
appropriate  and  in  the  Government’s 
b^t  interests,  ofiered  by  the  contractor 
for  the  repair  and  replacement  of 
commercial  items  (see  pent  12). 

70.  Section  46.710  is  amended  by 
revising  the  first  sentence  of  the 
introductory  paragraph;  by  removing 
paragraphs  (a)(2)  and  (b)(2)  and 
redesignating  paragraphs  (a)(3)  through 
(a)(6)  as  (a)(2)  through  (a)(5),  and 
paragraphs  (b)(3)  though  (b)(5)  as  (b)(2) 
through  (b)(4),  respectively.  Tlie  revised 
text  reads  as  follows: 

46.710  Contract  clauses. 

The  clauses  and  alternates  prescribed 
in  this  section  may  be  used  in 
solicitations  and  contracts  in  which 
inclusion  of  a  warranty  is  appropriate 
(see  46.709  for  warranties  for 
commercial  items).  *  *  * 
***** 

PART  47— TRANSPORTATION 

71.  Section  47.405  is  amended  by 
revising  the  last  sentence  to  read  as 
follows: 

47.405  Contract  clause. 

*  *  *  This  clause  does  not  apply  to 
contracts  awarded  using  the  simplified 
'  acquisition  procediures  in  part  13  or 
contracts  for  commercial  items  (see  part 
12). 


72.  Section  47.504  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

47.504  Exceptions. 
***** 

(e)  Beginning  May  1, 1996, 
subcontracts  for  the  acquisition  of 
commercial  items  or  commercial 
components  (see  12.504(a)(13)).  This 
exception  does  not  apply  to  grants-in- 
aid  shipments,  such  as  agric^tural  and 
food-aid  shipments,  to  shipments 
covered  imder  Export-Import  Bank 
loans  or  guarantees,  and  to  subcontracts 
under  Government  contracts  or 
agreements  for  ocean  transportation 
services. 

PART  49— TERMINATION  OF 
CONTRACTS 

49.402-7  [Amended] 

73.  Section  49.402-7  is  amended  in 
the  last  sentence  of  paragraph  (a)  by 
removing  “52.212-4”  and  inserting 
“52.211-11”  in  its  place. 

74.  Section  49.501  is  revised  to  read 
as  follows: 

49.501  General. 

This  subpart  prescribes  the  principal 
contract  termination  clauses.  For 
contracts  for  the  acquisition  of 
commercial  items,  this  part  provides 
administrative  guidance  which  may  be 
followed  when  it  is  consistent  with  the 
requirements  and  procedures  in  the 
clause  at  52.212—4,  Contract  Terms  and 
Conditions — Commercial  Items.  In 
appropriate  cases,  agencies  may 
authorize  the  use  of  special  purpose 
clauses,  if  consistent  with  this  chapter. 

49.607  [Amended] 

75.  Section  49.607  is  amended  by 
removing  from  the  introductory  text 
“12.5”  and  inserting  “42.13”. 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

76.  Section  52.202-1  is  amended  by 
revising  the  date  of  the  clause;  by 
redesignating  paragraphs  (b)  and  (c)  as 
(f)  and  (g),  and  adding  new  paragraphs 
(b),  (c),  (d),  and  (e)  to  read  as  follows: 

52.202-1'  Definitions. 
***** 

Definitions  (Oct.  1995) 
***** 

(b)  Commercial  component  means  any 
component  that  is  a  commercial  item. 

(c)  Commercial  item  means — 

(1)  Any  item,  other  than  real  property,  that 
is  of  a  type  customarily  used  for 
nongovernmental  purposes  and  that — 

(i)  Has  been  sola,  leased,  or  licensed  to  the 
general  public;  or 

(ii)  Has  been  offered  for  sale,  lease,  or 
license  to  the  general  public; 


(2)  Any  item  that  evolved  from  an  item 
described  in  paragraph  (c)(1)  of  this  clause 
throu^  advances  in  technology  or 
performance  and  that  is  not  yet  available  in 
the  commercial  marketplace,  but  will  be 
available  in  the  commercial  marketplace  in 
time  to  satisfy  the  delivery  requirements^ 
under  a  Govemmeht  solicitation; 

(3)  Any  item  that  would  satisfy  a  criterion 
expressed  in  paragraphs  (c)(1)  or  (c)(2)  of  this 
clause,  but  for — 

(i)  Modifications  of  a  type  customarily 
available  in  the  commercial  marketplace;  or 

(ii)  Minor  modifications  of  a  type  not 
customarily  available  in  the  commercial 
marketplace  made  to  meet  Federal 
Government  requirements.  “Minor” 
modifications  means  modifications  that  do 
not  significantly  alter  the  nongovernmental 
function  or  essential  physical  characteristics 
of  an  item  or  component,  or  change  the 
purpose  of  a  process.  Factors  to  be 
considered  in  determining  whether  a 
modification  is  minor  include  the  value  and 
size  of  the  modification  and  the  comparative 
value  and  size  of  the  final  product  Eiollar 
values  and  percentages  may  be  used  as 
guideposts,  but  are  not  conclusive  evidence 
that  a  modification  is  minor; 

(4)  Any  combination  of  items  meeting  the 
requirements  of  paragraphs  (c)(1),  (2),  (3),  or 

(5)  of  this  clause  that  are  of  a  type 
customarily  combined  and  sold  in 
combination  to  the  general  public; 

(5)  Installation  services,  maintenance 
services,  repair  services,  training  services, 
and  other  services  if  such  services  are 
prociued  for  support  of  an  item  referred  to 

>  in  paragraphs  (c)(1),  (2),  (3),  or  (4)  of  this 
clause,  and  if  the  source  of  such  services — 

(i)  Offers  such  services  to  the  general 
public  and  the  Federal  Government 
contemporaneously  and  rmder  similar  terms 
and  conditions;  and 

(ii)  Offers  to  use  the  Scune  work  force  for 
providing  the  Federal  Government  with  such 
services  as  the  source  uses  for  providing  such 
services  to  the  general  public; 

(6)  Services  of  a  type  offered  and  sold 
competitively  in  substantial  quantities  in  the 
commercial  marketplace  based  on 
established  catalog  or  market  prices  for 
specific  tasks  performed  under  standard 
commercial  terms  and  conditions.  This  does 
not  include  services  that  are  sold  based  on 
hourly  rates  without  an  established  catalog  or 
market  price  for  a  specific  service  performed; 

(7)  Any  item,  combination  of  items,  or 
service  referred  to  in  subparagraphs  (c)(1) 
through  (c)(6),  notwithstanding  ffie  fact  that 
the  item,  combination  of  items,  or  service  is 
transferred  between  or  among  separate 
divisions,  subsidiaries,  or  affiliates  of  a 
Contractor;  or 

(8)  A  nondevelopmental  item,  if  the 
procuring  agency  determines  the  item  was 
developed  exclusively  at  private  expense  and 
sold  in  substantial  quantities,  on  a 
competitive  basis,  to  multiple  State  and  local 
Governments. 

(d)  Component  means  any  item  supplied  to 
the  Federal  Government  as  part  of  an  end 
item  or  of  another  component. 

(e)  Nondevelopmental  item  means — 

(1)  Any  previously  developed  item  of 

supply  used  exclusively  for  governmental 
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52.212-2  Evaluation— Commercial  items. 

As  prescribed  in  12.301(c),  the 
Contracting  Officer  may  insert  a 
provision  substantially  as  follows: 

Evaluatioii — Conunercial  Itons  (Oct.  1995) 

(a)  The  Government  will  award  a  contract 
resulting  from  this  solicitation  to  the 
responsible  offeror  whose  offer  conforming  to 
the  solicitaticm  will  be  most  advantageous  to 
the  Government,  price  and  other  fectors 
considered.  The  following  factors  shall  be 
used  to  evaluate  offers: 


(Contracting  Officer  shall  insert  the 
significant  evaluation  factors,  such  as  (i) 
tei^nical  capability  of  the  item  offered  to 
meet  the  Govehunent  requirement;  (ii)  price; 
(iii)  past  performance  (see  FAR  15.605)  and 
include  them  in  the  relative  order  of 
importance  of  the  evaluation  factors,  such  as 
in  descending  order  of  importance.) 

Technical  and  past  performance,  when 

combined,  are -  « 

(Contracting  Officer  state,  in  accordance  with 
FAR  15.605,  the  relative  importance  of  all 
other  evaluation  factors,  when  combined, 
when  compared  to  price.) 

(b)  Options.  The  Government  will  evaluate 
o^rs  for  award  purposes  by  adding  the  total 
price  for  all  options  to  the  total  price  for  the 
basic  requirement.  The  Government  may 
determine  that  an  offer  is  unacceptable  if  the 
option  prices  are  significantly  unbalanced. 
Evaluation  of  options  shall  not  obligate  tbe 
Government  to  exercise  the  option(s). 

(c)  A  written  notice  of  awa^  or  acceptance 
of  an  offer,  mailed  or  otherwise  furnished  to 
the  successful  offeror  within  the  time  for 
acceptance  specified  in  the  offer,  shall  result 
in  a  binding  contract  without  further  action 
by  either  party.  Before  the  offer’s  specified 
expiration  time,  the  Government  may  accept 
an  offer  (or  part  of  an  offer),  whether  or  not 
there  are  negotiations  after  its  receipt,  unless 
a  written  notice  of  withdrawal  is  received 
before  award. 

(End  of  Provision) 

52.212-3  Offeror  Representations  and 
Certifications  Commercial  items. 

As  prescribed  in  12.301(b)(2),  insert 
the  following  provision: 

Offeror  Representations  and  Certifications — 
Commercial  Items  (Oct.  1995) 

(a)  Definitions.  As  used  in  this  provision: 

Emerging  small  business  means  a  small 
business  concern  whose  size  is  no  greater 
than  50  percent  of  the  numerical  size 
standard  for  the  standard  industrial 
classification  code  designated. 

Small  business  concern  means  a  concern, 
including  its  affiliates,  that  is  independently 
owned  and  operated,  not  dominant  in  the 
field  of  operation  in  which  it  is  bidding  on 
Government  contracts,  and  qualified  as  a 
small  business  under  the  criteria  in  13  CFR 


Part  121  and  size  standards  in  this 
solicitation. 

Small  disadvantaged  business  concern 
means  a  small  business  concern  that — 

(1)  Is  at  least  51  percent  unconditionally 
owned  by  one  or  more  individuals  who  are 
both  socially  and  economically 
disadvant^ed,  or  a  publicly  owned  business, 
having  at  least  51  p^ent  of  its  stock 
unconditionally  owned  by  one  or  more 
socially  and  economically  disadvantaged 
individuals,  and 

(2)  Has  its  management  and  daily  business 
controlled  by  one  or  more  such  individuals. 
This  term  also  means  a  small  business 
concern  that  is  at  least  51  percent 
unconditionally  owned  by  an  eo^omically 
disadvantaged  Indian  tribe  or  Native 
Hawaiian  organization,  or  a  publicly  owned 
business  having  at  least  51  percent  of  its 
stock  unconditionally  Owned  by  one  or  more 
of  these  entities,  which  has  its  management 
and  daily  business  controlled  by  members  of 
an  economically  disadvantaged  Indian  tribe 
or  Native  Hawaiian  organization  and  which 
meets  the  requirements  of  13  CFR  Part  124. 

Women-owned  small  business  concern 
means  a  small  business  concern — 

(a)  Which  is  at  least  51  percent  owned  by 
one  or  more  women  or,  in  the  case  of  any 
publicly  owned  business,  at  least  51  percent 
of  the  stock  of  which  is  owned  by  one  or 
more  women;  and 

(b)  Whose  management  and  daily  business 
operations  are  controlled  by  one  or  more 
women. 

Women-owned  business  concern  means  a 
concern  which  is  at  least  51  percent  owned 
by  one  or  more  women;  or  in  the  case  of  any 
publicly  owned  business,  at  least  51  percent 
of  the  stock  of  which  is  owned  by  one  or 
more  women;  and  whose  management  and 
daily  business  operations  are  controlled  by 
one  or  more  women. 

(b)  Taxpayer  identification  number  (TIN) 
(26  U.S.C.  6050M).  (1)  Taxpayer 
Identification  Number  (TIN). 

□  "ON: _ . 

□  TIN  has  been  applied  for. 

□  TIN  is  not  required  because: 

□  Offeror  is  a  nonresident  alien,  foreign 
corporation,  or  foreign  partnership  that  does 
not  have  income  effectively  connected  with 
the  conduct  of  a  trade  or  business  in  the  U.S. 
and  does  not  have  an  office  or  place  of 
business  or  a  fiscal  paying  agent  in  the  U.S.; 

□  Offeror  is  an  agency  or  instrumentality 
of  a  foreign  government; 

□  Offeror  is  an  agency  or  instrumentality 
of  a  Federal,  state,  or  local  govenunent; 

□  Other.  State  basis. _ 

(2)  Corporate  Status. 

□  Corporation  providing  medical  and 
health  care  services,  or  engaged  in  the  billing 
and  collecting  of  payments  for  such  services; 

□  Other  corporate  entity; 

□  Not  a  corporate  entity: 

□  Sole  proprietorship 

□  Partnership 

□  Hospital  or  extended  care  facility 
described  in  26  CFR  501(c)(3)  that  is  exempt 
from  taxation  under  26  CFR  501(a). 


(3)  Common  Parent. 

□  Offeror  is  not  owned  or  controlled  by  a 
common  parent. 

Name  and  TIN  of  common  parent: 

Name _ 

TIN  _ _ 

(c)  Offerors  must  complete  the  follovtring 
representations  when  the  resulting  contract  is 
to  be  performed  inside  the  United  States,  its 
territories  or  possessions,  Puerto  Rico,  the 
Trust  Territory  of  the  Pacific  Islands,  or  the 
District  of  Columbia.  Check  all  that  apply. 

(1)  Small  business  concern.  The  offeror 
represents  as  piart  of  its  offer  that  it  □  is,  □  is 
not  a  small  business  concern. 

(2)  Small  disadvantaged  business  concern. 
The  offeror  represents  and  certifies  that  it 

□  is,  □  is  not  a  small  disadvantaged 
business  concern. 

(3)  Women-owned  small  business  concern. 
Tbe  offeror  represents  that  it  □  is,  □  is  not 
a  women-owned  small  business  concern. 

Note:  Complete  paragraphs  (c)(4)  and  ('c)(5) 
only  if  this  solicitation  is  expected  to  exceed 
the  simplified  acquisition  threshold. 

(4)  Women-owned  business  concern.  The 
offeror  represents  that  it  □  is,  □  is  not,  a 
women-owned  business  concern. 

(5)  Tie  bid  priority  for  labor  surplus  area 
concerns.  If  this  is  an  invitation  for  bid,  small 
business  offerors  may  identify  the  labor 
surplus  areas  in  which  costs  to  be  incurred 
on  account  of  manufacturing  or  production 
(by  offeror  or  first-tier  subcontractors) 
amount  to  more  than  50  percent  of  the 
contract  price: 


(6)  Small  Business  Size  for  the  Small 
Business  Competitiveness  Demonstration 
Program  and  for  tbe  Targeted  Industry 
Categories  under  tbe  Small  Business 
Competitiveness  Demonstration  Program. 
[Complete  only  if  the  offeror  bus  certified 
itself  to  be  a  small  business  concern  under 
the  size  standards  for  this  solicitation.] 

(i)  (Complete  only  for  solicitations 
indicated  in  an  addendum  as  being  set-aside 
foremerging  small  businesses  in  one  of  the 
four  designated  industry  groups  (DIGs).)  The 
offeror  represents  as  part  of  its  offer  that  it 
□  is,  □  is  not  an  emerging  small  business. 

(ii)  (Complete  only  for  solicitations 
indicated  in  an  addendum  as  being  for  one 
of  the  targeted  industry  categories  (TICs)  or 
four  designated  industry  ffoups  (DIGs).) 
Offeror  represents  and  certifies  as  follows: 

(A)  Offeror’s  number  of  employees  for  the 
past  12  months  (check  the  Employees 
column  if  size  standard  stated  in  the 
solicitation  is  expressed  in  terms  of  number 
of  employees);  or 

(B)  Offeror’s  average  annual  gross  revenue 
for  the  last  3  fiscal  years  (check  the  Average 
Annual  Gross  Number  of  Revenues  column  if 
size  standard  stated  in  the  solicitation  is 
expressed  in  terms  of  annual  receipts)' 

(Check  one  of  the  following): 


Number  of  Employees  Average  Annual  Gross  Revenues 

_ 50  or  fewer  _ $1  million  or  less 

_ 51-100  _ $1,000,001-52  million 
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Number  of  Employees 

_ 101-250 

_ 251-500 

_  501-750 

_ 751-1,000 

_ Over  1,000 


(d)  Certifications  and  representations 
required  to  implement  provisions  of 
Executive  Order  11246 — 

(1)  Certification  of  non-segregated 
facilities.  (Applies  only  if  the  contract 
amount  is  expected  to  exceed  $10,000) — 

By  submission  of  this  offer,  the  offeror 
certifies  that  it  does  not  and  will  not 
maintain  or  provide  for  its  employees,  any 
facilities  that  are  segregated  on  the  basis  of 
race,  color,  religion,  or  national  origin 
because  of  habit,  local  custom,  or  otherwise 
and  that  it  does  not  and  will  not  permit  its 
employees  to  perform  their  services  at  any 
location  where  segregated  facilities  are 
maintained.  The  offeror  agrees  that  a  breach 
of  this  certification  is  a  violation  of  the  Equal 
Opportunity  clause  in  the  contract. 

(2)  Previous  Contracts  and  Compliance. 

The  offeror  represents  that — 

(i)  It  □  has,  □  has  not,  participated  in  a 
previous  contract  or  subcontract  subject 
either  to  the  Equal  Opportunity  clause  of  this 
solicitation,  the  clause  originally  contained 
in  Section  310  of  Executive  Order  10925,  or 
the  clause  contained  in  Section  201  of 
Executive  Order  11114;  and 

(ii)  It  □  has,  □  has  not,  filed  all  required 
compliance  reports. 

(3)  Affirmative  Action  Compliance.  The 
offeror  represents  that — 

(i)  It  □  has  developed  and  has  on  file, 

□  has  not  developed  and  does  not  have  on 
file,  at  each  establishment,  affirmative  action 
programs  required  by  rules  and  regulations  of 
the  Secretary  of  Labor  (41  CFR  Subparts  60- 
1  and  60-2),  or 

(ii)  It  □  has  not  previously  had  contracts 
subject  to  the  written  affirmative  action 
programs  requirement  of  the  rules  and 
regulations  of  the  Secretary  of  Labor. 

(e)  Certification  Regarding  Payments  to 
Influence  Federal  Transactions  (31  U.S.C. 
1352).  (Applies  only  if  the  contract  is 
expected  to  exceed  $100,000.)  By  submission 
of  its  offer,  the  offeror  certifies  to  the  best  of 
its  knowledge  and  belief  that  no  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  a^ncy,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress 
or  an  employee  of  a  Memter  of  Congress  on 
his  or  her  behalf  in  connection  with  the 
award  of  any  resultant  contract. 

(f)  Buy  American  Act — Trade 
Agreements — Balance  of  Payments  Program 
Certificate.  (Applies  only  if  FAR  clause 
52.225-9,  Buy  American  Act — ^Trade 
Agreement — ^Balance  of  Payments  Program,  is 
included  in  this  solicitation.) 

(1)  The  offeror  hereby  certifies  that  each 
end  product,  except  those  listed  in  paragraph 
(f)(2)  of  this  provision,  is  a  domestic  end 
product  (as  defined  in  the  clause  entitled 
“Buy  American  Act — ^Trade  Agreements 
Balance  of  Payments  Program”)  and  that 


Average  Annual  Gross  Revenues 

_ $2,000,001-$3.5  million 

_ _  $3,500,001-$5  million 

_ $5,000,001-$10  million 

_ $10,000,001-$17  million 

_ Over  $17  million 


comimnents  of  unknown  origin  have  been 
considered  to  have  been  mined,  produced,  or 
manufectured  outside  the  United  States,  a 
designated  country,  a  North  American  Free 
Trade  Agreement  (NAFTA)  country,  or  a 
Caribbew  Basin  country,  as  defin^  in 
section  25.401  of  the  Federal  Acquisition 
Regulation. 

(2)  Excluded  End  Products: 

Line  item  No.  Country  of  origin 


(List  as  necessary) 

(3)  Offers  will  be  evaluated  by  giving 
certain  preferences  to  domestic  end  piquets, 
designated  country  end  products,  NAFTA 
country  end  products,  and  Caribbean  Basin 
coimta^  end  products  over  other  end 
products.  In  order  to  obtain  these  preferences 
in  the  evaluation  of  each  excluded  end 
product  listed  in  paragraph  (f)(2)  of  this 
provision,  offerors  must  identify  and  certify 
below  those  excluded  end  products  that  are 
designated  or  NAFTA  country  end  products, 
or  Caribbean  Basin  country  end  products. 
Products  that  are  not  identified  and  certified 
below  will  not  be  deemed  designated  country 
end  products,  NAFTA  country  end  products, 
or  C^bbean  Basin  country  end  products. 
Offerors  must  certify  by  inserting  the 
applicable  line  item  munbers  in  the 
following:  * 

(i)  The  offeror  certifies  that  the  following 
supplies  qualify  as  “designated  or  NAFTA 
country  end  products"  as  those  terms  are 
defined  in  the  clause  entitled  “Buy  American 
Act — Trade  Agreements — Balance  of 
Payments  Program:” 


(Insert  line  item  numbers) 

(ii)  The  offeror  certifies  that  the  following 
supplies  qualify  as  “Caribbean  Basin  country 
end  products”  as  that  term  is  defined  in  the 
clause  entitled  “Buy  American  Act — ^Trade 
Agreements — Balance  of  Payments  Program”: 


(Insert  line  item  numbers) 

(4)  Offers  will  be  evaluated  in  accordance 
with  FAR  Part  25. 

(g)  Buy  American  Act — North  American 
Free  Trade  Agreement  (NAFTA) 
Implementation  Act — Balance  of  Payments 
Proffam  Certificate.  (Applies  only  if  FAR 
clause  52.22521,  Buy  American  Act — North 
American  Free  Trade  Agreement  (NAFTA) 
Implementation  Act — ^Balance  of  Payments 
Program,  is  included  in  this  solicitation.) 


(1)  The  offeror  hereby  certifies  that  each 
end  product,  except  those  listed  in  paragraph 
(gK2)  of  this  provision,  is  a  domestic  end 
product  (as  defined  in  the  clause  entitled 
“Buy  American  Act — North  American  Free 
Trade  Agreement  (NAFTA)  Implementation 
Act-Balance  of  Payments  Program”  and  that 
components  of  unknown  origin  have  been 
considered  to  have  been  mined,  produced,  or 
manufactured  outside  the  Unitra  States. 

(2)  Excluded  End  Products: 

Line  item  No.  Country  of  origin 


(List  as  necessary  ) 

(3)  Offers  will  be  evaluated  by  giving 
certain  preferences  to  domestic  end  pr^ucts 
or  NAFTA  country  end  products  over  other 
end  products.  In  order  to  obtain  these 
preferences  in  the  evaluation  of  each 
excluded  end  product  listed  in  paragraph 
(g)(2)  of  this  provision,  offerors  must  identify 
and  certify  below  those  excluded  end 
products  that  are  NAFTA  country  end 
products.  Products  that  are  not  identified  and 
certified  below  will  not  be  deemed  NAFTA 
coun'  *y  end  products.  Offerors  must  certify 
by  inserting  ffie  applicable  line  item  numbers 
in  the  following: 

The  offeror  certifies  that  the  following 
supplies  qiudify  as  “NAFTA  country  end 
products”  as  that  term  is  defined  in  the 
clause  entitled  “Buy  American  Act — ^North 
American  Free  Trade  Agreement 
Implementation  Act — ^Balance  of  Payments 
Program:” 


(Insert  line  item  numbers) 

(4)  Offers  will  be  evaluated  in  accordance 
with  FAR  Part  25. 

(h)  Certification  Regarding  Debarment, 
Suspension  or  Ineligibility  for  Award 
(Executive  Order  12549).  The  offeror  certifies, 
to  the  best  of  its  knowledge  and  belief,  that — 

(1)  The  offeror  and/or  any  of  its  principals 
□  are,  □  are  not  presently  debarred, 
suspended,  proposed  for  debarment,  or 
declared  ineligible  for  the  award  of  contracts 
by  any  Federal  agency,  and 

(2)  □  Have,  □  have  not,  within  a  three-year 
period  preceding  this  offer,  been  convict^  of 
or  had  a  civil  judgment  rendered  against 
them  for:  commission  of  fraud  or  a  criminal 
offense  in  connection  with  obtaining, 
attempting  to  obtain,  or  performing  a  Federal, 
state  or  local  government  contract  or 
subcontract;  violation  of  Federal  or  state 
antitrust  statutes  relating  to  the  submission  of 
offers;  or  commission  of  embezzlement,  theft, 
forgery,  bribery,  felsifrcation  or  destruction  of 
records,  making  false  statements,  or  receiving 
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stolen  property:  and  □  are,  □  are  not 
presently  indicted  for.  or  otherwise 
criminally  or  civilly  charged  by  a 
Government  entity  with,  commission  of  any 
of  these  offenses. 

(i)  Procurement  Integrity  Certification  (41 
U.S.C.  423).  (Applies  only  if  the  contract  is 
expected  to  exc^  $100,000.) 

I,  the  undersigned,  am  the  officer  or 
employee  responsible  for  the  preparation  of 
this  offer.  I  certify,  to  the  best  of  my 
knowledge  and  telief,  that  either — 

□  I  have  no  information,  or 

□  I  have  disclosed  information  to  the 
Contracting  Officer  concerning  a  violation  or 
possible  violation  of  subsection  (a),  (b),  (d)  or 

(f)  of  41  U.S.Q  423,  Procurement  Integrity,  or 
its  implementing  regulations  that  may  have 
occrirred  during  the  conduct  of  this 
procurement. 


Signature  of  the  officer  or  employee 
responsible  for  the  offer  and  date. 

(End  of  Provision) 

52.^2-4  Contract  Terms  and 
Conditiona— Commercial  Items. 

As  prescribed  in  12.301(b)(3),  insert 
the  following  clause: 

Contract  Terms  and  Conditions — 

Conunmaal  Items  (Oct  1995) 

(a)  Inspection/Acceptance.  The  Contractor 
shall  only  tender  for  acceptance  those  items 
that  conform  to  the  requirements  of  this 
contract.  The  Government  reserves  the  right 
to  inspect  or  test  any  supplies  or  services  that 
have  been  tendered  for  acceptance.  The 
Government  may  require  repair  or 
replacement  of  nonconforming  supplies  or 
reperfonnance  of  nonconforming  services  at 
no  increase  in  contract  price.  The 
Government  must  exercise  its  postacceptance 
rights  (1)  within  a  reasonable  time  after  the 
defect  was  discovered  or  should  have  been 
discovered;  and  (2)  before  any  substantial 
change  occurs  in  the  condition  of  the  item, 
unless  the  change  is  due  to  the  defect  in  the 
item. 

(h)  Assignment  The  Contractor  or  its 
assignee’s  rights  to  be  paid  amounts  due  as 
a  result  of  performance  of  this  contract,  may 
be  assigned  to  a  bank,  trust  company,  or 
other  financing  institution,  including  any 
Federal  lending  agency  in  accordance  with 
the  Assignment  of  Claims  Act  (31  U.S.C. 
3727). 

(c)  Changes.  Changes  in  the  terms  and 
conditions  of  this  contract  may  be  made  only 
by  written  agreement  of  the  parties. 

(d)  Disputes.  This  contract  is  subject  to  the 
Contract  Disputes  Act  of  1978,  as  amended 
(41  U.S.C.  601-613).  Failure  of  the  parties  to 
this  contract  to  reach  agreement  on  any 
request  for  equitable  adjustment,  claim, 
appeal  or  action  arising  under  or  relating  to 
this  contract  shall  be  a  dispute  to  be  resolved 
in  accordance  with  the  clause  at  FAR  52.233- 
1,  Disputes,  which  is  incorporated  herein  by 
reference.  The  Contractor  shall  proceed 
diligently  with  performance  of  this  contract, 
pending  final  resolution  of  any  dispute 
arising  under  the  contract. 

(e)  Definitions.  The  clause  at  FAR  52.202- 
1,  Definitions,  is  incorporated  herein  by 
reference. 


(f)  Excusable  delays.  The  Contractor  shall 
be  liable  for  default  unless  nonperformance 
is  caused  by  an  occurrence  beyond  the 
reasonable  control  of  the  Contractor  and 
without  its  fault  or  negligence  such  as,  acts 
of  God  or  the  public  enemy,  acts  of  the 
Goverrunent  in  either  its  sovereign  or 
contractual  capacity,  fires,  floods,  epidemics, 
quarantine  restrictions,  strikes,  unusually 
^vere  weather,  and  delays  of  cotrunon 
carriers.  The  Contractor  shall  notify  the 
Contracting  Officer  in  writing  as  soon  as  it  is 
reasonably  possible  after  the  corrunencement 
of  any  excusable  delay,  setting  forth  the  foil 
particulars  in  cormection  therewith,  shall 
remedy  such  occurrence  with  all  reasonable 
dispatch,  and  shall  promptly  give  written 
notice  to  the  Contracting  Officer  of  the 
cessation  of  such  occurrence. 

(g)  Invoice.  The  Contractor  shall  submit  an 
original  invoice  and  three  copies  (or 
electronic  invoice,  if  authorized,)  to  the 
address  designated  in  the  contract  to  receive 
invoices.  An  invoice  must  include — 

(1)  Name  and  address  of  the  Contractor; 

(2)  Invoice  date; 

(3)  Contract  number,  contract  line  item 
munber  and,  if  applicable,  the  order  munher; 

(4)  Description,  quantity,  unit  of  measure, 
unit  price  and  extended  price  of  the  items 
delivered; 

(5)  Shipping  number  and  date  of  shipment 
including  the  bill  of  lading  munber  and 
weight  of  shipment  if  shipped  on 
Goverrunent  bill  of  lading; 

(6)  Terms  of  any  prompt  payment  discoimt 
ofered; 

(7)  Name  and  address  of  official  to  whom 
payment  is  to  be  sent;  and 

(8)  Name,  title,  and  phone  munber  of 
person  to  be  notified  in  event  of  defective 
invoice. 

Invoices  will  be  handled  in  accordance 
with  the  Prompt  Payment  Act  (31  U.S.C. 

3903)  and  Office  of  Management  and  Budget 
(OMB)  Circular  A-125,  Prompt  Payment. 

(h)  Patent  indemnity.  The  Contractor  shall 
indenmify  the  Government  and  its  officers, 
employees  and  agents  against  liability, 
including  costs,  for  actual  or  alleged  direct  or 
contributory  infringement  of,  or  inducement 
to  infringe,  any  United  States  or  foreign 
patent,  trademark  or  copyright,  arising  out  of 
the  performance  of  this  contract,  provided 
the  Contractor  is  reasonably  notified  of  such 
claims  and  proceedings. 

(i)  Payment.  Payment  shall  be  made  for 
items  accepted  by  the  Government  that  have 
been  delivered  to  the  delivery  destinations 
set  forth  in  this  contract.  The  Government 
will  make  payment  in  accordance  with  the 
Prompt  Payment  Act  (31  U.S.C.  3903)  and 
Office  of  Management  and  Budget  (OMB) 
Circular  A-125,  Prompt  Payment  Payments 
under  this  contract  may  be  made  by  foe 
Government  either  by  check,  electronic  funds 
transfer,  or  the  Automated  Clearing  House,  at 
the  option  of  the  Government 

In  connection  with  any  discount  offered  for 
early  payment,  time  shall  be  computed  from 
the  date  of  the  invoice.  For  the  purpose  of 
computing  the  discount  earned,  payment 
shall  be  considered  to  have  been  made  on  the 
date  which  appears  on  the  payment  check  or 
the  date  on  which  an  electronic  funds 
transfer  was  made. 


(j)  Risk  of  loss.  Unless  the  contract 
specifically  provides  otherwise,  risk  of  loss 
or  damage  to  the  supplies  provided  under 
this  contract  shall  remain  with  the  Contractor 
until,  and  shall  pass  to  the  Government 
upon: 

(1)  Delivery  of  the  supplies  to  a  carrier,  if 
transportation  is  f.o.b.  origin;  or 

(2)  Delivery  of  the  supplies  to  the 
Government  at  the  destination  specified  in 
the  contract,  if  transportation  is  f.o.b. 
destination. 

(k)  Taxes.  The  contract  price  includes  all 
Applicable  Federal,  State,  and  local  taxes  and 
duties. 

(l)  Termination  for  the  Government’s 
convenience.  The  Government  reserves  the 
right  to  terminate  this  contract,  or  any  part 
hereof,  for  its  sole  convenience.  In  the  event 
of  such  termination,  the  Contractor  shall 
immediately  stop  all  work  hereimder  and 
shall  immediately  cause  any  and  all  of  its 
suppliers  and  subcontractors  to  cease  work. 
Subject  to  the  terms  of  this  contract,  the 
Contractor  shall  be  paid  a  percentage  of  the 
contract  price  reflecting  the  percentage  of  the 
work  performed  prior  to  the  notice  of 
termination,  plus  reasonable  charges  the 
Contractor  can  demonstrate  to  the 
satisfaction  of  the  Government  using  its 
standard  record  keeping  system,  have 
resulted  from  the  termination.  The  Contractor 
shall  not  be  required  to  comply  with  the  cost 
accounting  standards  or  contract  cost 
principles  for  this  purpose.  This  paragraph 
does  not  give  the  Government  any  rigjbt  to 
audit  the  Contractor’s  records.  The 
Contractor  shall  not  be  paid  for  any  work 
performed  or  costs  incurred  which 
reasonably  could  have  been  avoided. 

(m)  Termination  for  cause.  The 
Government  may  terminate  this  contract,  or 
any  part  hereof,  for  cause  in  the  event  of  any 
default  by  the  Contractor,  or  if  the  Contractor 
fails  to  comply  with  any  contract  terms  and 
conditions,  or  fails  to  provide  the 
Government,  upon  request,  with  adequate 
assiuances  of  future  performance.  In  the 
event  of  termination  for  cause,  the 
Government  shall  not  be  liable  to  the 
Contractor  for  any  amount  for  supplies  or 
services  not  accepted,  and  the  Contractor 
shall  be  liable  to  the  Government  for  any  and 
all  rights  and  remedies  provided  by  law.  If 

it  is  determined  that  the  Government 
improperly  terminated  this  contract  for 
default,  such  termination  shall  be  deemed  a 
termination  for  convenience. 

(n)  Title.  Unless  specified  elsewhere  in  this 
contract,  title  to  items  furnished  imder  this 
contract  shall  pass  to  the  Government  upon 
acceptance,  regardless  of  when  or  where  the 
Government  takes  physical  possession. 

(o)  Warranty.  The  Contractor  warrants  and 
implies  that  the  items  delivered  hereunder 
are  merchantable  and  fit  for  use  for  the 
particular  purpose  described  in  this  contract. 

(p)  Umitation  of  liability.  Except  as 
otherwise  provided  by  an  express  or  implied 
warranty,  foe  Contractor  will  not  be  liable  to 
the  Government  for  consequential  damages 
resulting  from  any  defect  or  deficiencies  in 
accepted  items. 

(q)  Other  compliances.  The  Contractor 
shall  comply  with  all  applicable  Federal, 
State  and  lo^  laws,  executive  orders,  rules 
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and  regulations  applicable  to  its  performance 
under  this  contract. 

(r)  Compliance  with  laws  unique  to 
Government  contracts.  The  Ck)ntractor  agrees 
to  comply  with  31  U.S.Q  1352  relating  to 
limitations  on  the  use  of  appropriated  funds 
to  influence  certain  Federal  contracts;  18 
U.S.C  431  relating  to  officials  not  to  benefit; 
40  U.S.C  327,  et  seq..  Contract  Work  Hours 
and  Safety  Standards  Act;  41  U.S.C.  51-58, 
Anti-Kickback  Act  of  1986;  41  U.S.C  251 
related  to  whistle  blower  protections;  and  49 
U.S.C  40118,  Fly  American. 

(s)  Order  of  precedence.  Any 
inconsistencies  in  this  solicitation  or  contract 
shall  be  resolved  by  giving  precedence  in  the 
following  order:  (1)  &e  schedule  of  supplies/ 
services;  (2)  the  Assignments,  Disputes, 
Payments,  Invoice,  C5ther  Compliances,  and 
Compliance  with  Laws  Unique  to 
Government  Contracts  paragraphs  of  this 
clause;  (3)  the  clause  at  52.212-5;  (4) 
addenda  to  this  solicitation  or  contract, 
including  any  license  agreements  for 
computer  software;  (5)  solicitation  provisions 
if  this  is  a  solicitation;  (6)  other  paragraphs 
of  this  clause;  (7)  the  Standard  Form  1449; 

(8)  other  documents,  exhibits,  and 
attachments;  and  (9)  the  specification. 

(End  of  clause) 

52.21 2-5  Contract  Terms  and  Conditions 
Required  to  impiement  Statutes  or 
Executive  Orders— Commerciai  items. 

As  prescribed  in  12.301(b)(4),  insert 
the  following  clause: 

Contract  Terms  and  Conditions  Required  to 
Implement  Statutes  or  Executive  O^ers — 
Commercial  Items  (Oct  1995) 

(a)  The  Contractor  agrees  to  comply  with 
the  following  FAR  clauses,  which  are 
incorporated  in  this  contract  by  reference,  to 
implement  provisions  of  law  or  Executive 
orders  applicable  to  acquisitions  of 
commercial  items: 

(1)  52.222-3,  Convict  Ubor  (E.0. 11755); 
and 

(2)  52.233-3,  Protest  After  Award  (31  U.S.C 
3553  and  40  U.S.C.  759). 

(b)  The  Contractor  agrees  to  comply  with 
the  FAR  and  FIRMR  clauses  in  this  paragraph 
(b)  which  the  contracting  officer  has 
indicated  as  being  incorporated  in  this 
contract  by  reference  to  implement 
provisions  of  law  or  executive  orders 
applicable  to  acquisitions  of  commercial 
items  or  components: 

(Contracting  Officer  shall  check  as 
appropriate.) 

_ (1)  52.203-6,  Restrictions  on 

Subcontractor  Sales  to  the  Government,  with 
Alternate  I  (41  U.S.C.  253g  and  10  U.S.C. 
2402). 

_ (2)  52.203-10,  Price  or  Fee 

Adjustment  for  Illegal  or  Improper  Activity 
(41  U.S.C.  423). 

_ (3)  52.219-8,  Utilization  of  Small 

Business  Concerns  and  Small  Disadvantaged 
Business  Concerns  (15  U.S.C.  637  (d)  (2)  and 

(3)); 


_ (4)  52.219-9,  Small,  Small 

Disadvantaged  and  Women-Owned  Small 
Business  Subcontracting  Plan  (15  U.S.C  637 
(d)(4)): 

_ (5)  52.219-14,  Limitation  on 

Subcontracting  (15  U.S.Q  637(a)(14)). 

_ (6)  52.222-26,  Equal  Opportunity 

(E.0. 11246). 

_ (7)  52.222-35,  Affirmative  Action 

for  Special  Disabled  and  Vietnam  Era 
Veterans  (38  U.S.C.  4212). 

_ (8)  52.222-36,  Affirmative  Action 

for  Handicapped  Workers  (29  U.S,C.  793). 

_ (9)  52.222-37,  Employment 

Reports  on  Special  Disabled  Veterans  and 
Veterans  of  the  Vietnam  Era  (38  U.S.Q  4212). 

_ (10)  52.225-3,  Buy  American 

Act — Supplies  (41  U.S.C.  10). 

_ (11)  52.225-9,  Buy  American 

Act — ^Trade  Agreements  Act — ^Balance  of 
Payments  Program  (41  U.S.Q  10, 19  U.S.Q 
2501-2582). 

_ (12)  52.225-17,  Buy  American 

Act — Supplies  Under  European  Community 
Sanctions  for  End  Products  (E.0. 12849). 

_ (13)  52.225-18,  European 

Community  Sanctions  for  End  Products  (E.O. 
12849). 

_ (14)  52.225-19,  European 

Community  Sanctions  for  Services  (E.O. 
12849). 

_ (15)  52.225-21,  Buy  American 

Act — North  American  Free  Trade  Agreement 
Implementation  Act — ^Balance  of  Payments 
Program  (41  U.S.C  10,  Pub.  L  103-187). 

_ (16)  52.247-64,  Preference  for 

Privately  Owned  U.S.-Flag  Commercial 
Vessels  (46  U.S.C.  1241). 

_ (17)  201-39.5202-3,  Procurement 

Authority  (HRMR). 

(This  acquisition  is  being  conducted  under 

_ delegation  of  GSA’s  exclusive 

procurement  authority  for  FIP  resources.  The 
specific  GSA  DPA  case  number  is 
_ ). 

(c)  The  Contractor  agrees  to  comply  with 
the  FAR  clauses  in  this  paragraph  (c), 
applicable  to  commercial  services,  which  the 
Contracting  Officer  has  indicated  as  being 
incorporated  in  this  contract  by  reference  to 
implement  provisions  of  law  or  executive 
orders  applicable  to  acquisitions  of 
commercial  items  or  components: 

(Contracting  Officer  check  as  appropriate.) 

_ (1)  52.222-41,  Service  Contract 

Act  of  1965,  As  amended  (41  U.S.Q  351,  et 
seq.). 

_ (2)  52.222-42,  Statement  of 

Equivalent  Rates  for  Federal  Hires  (29  U.S.C. 
206  and  41  U.S.Q  351,  et  seq.). 

_ (3)  52.222-43,  Fair  Labor 

Standards  Act  and  Service  Contract  Act — 
Price  Adjustment  (Multiple  Year  and  Option 
Contracts)  (29  U.S.Q  206  and  41  U.S.Q  351, 
et  seq.). 

_ (4)  52.222-44,  Fair  Labor 

Standards  Act  and  Service  Contract  Act — 
Price  Adjustment  (29  U.S.Q  206  and  41 
U.S.Q  351,  ef  seq.). 

_ (5)  52.222-47,  SCA  Minimum 

Wages  and  Fringe  Benefits  Applicable  to 
Successor  Contract  Pursuant  to  Predecessor 


Contractor  Collective  Bargaining  Agreement 
(CBA)  (41  U.S.C.  351,  et  seq.). 

(d)  Comptroller  General  Examination  of 
Record.  The  Contractor  agrees  to  comply 
with  the  provisions  of  this  paragraph  (d)  if 
this  contract  was  awarded  using  other  tl^n 
sealed  bid,  is  in  excess  of  the  simplified 
acquisition  threshold,  and  does  not  contain 
the  clause  at  52.215-2,  Audit  and  Records — 
Negotiation.  ^ 

(1)  The  Comptroller  General  of  the  United 
States, 'or  an  authorized  representative  of  the 
Comptroller  General,  shall  have  access  to  and 
right  to  examine  any  of  the  Contractor’s 
directly  pertinent  records  involving 
transactions  related  to  this  contract 

(2)  The  Contractor  shall  make  available  at 
its  offices  at  all  reasonable  times  the  records, 
materials,  and  other  evidence  for 
examination,  audit,  or  reproduction,  until  3 
years  after  final  payment  under  this  contract 
or  for  any  shorter  period  specified  in  FAR 
Subpart  4.7,  Contractor  Records  Retention,  of 
the  other  clauses  of  this  contract.  If  this 
contract  is  completely  or  partially 
terminated,  the  records  relating  to  the  work 
terminated  shall  be  made  available  for  3 
years  after  any  resulting  final  termination 
settlement  Records  relating  to  appeals  under 
the  disputes  clause  or  to  litigation  or  the 
settlement  of  claims  arising  under  or  relating 
to  this  contract  shall  be  made  available  imti! 
such  appeals,  litigation,  or  claims  are  finally 
resolv^. 

(3)  As  used  in  this  clause,  records  include 
books,  documents,  accoimting  procedures 
and  practices,  and  other  data,  regardless  of 
type  and  regardless  of  form.  This  does  not 
require  the  Contractor  to  create  or  maintain 
any  record  that  the  Contractor  does  not 
maintain  in  the  ordinary  course  of  business 
or  pursuant  to  a  provision  of  law. 

(e)  Notwithstanding  the  requirements  of 
the  clauses  in  paragraphs  (a),  (b),  (c)  or  (d) 
of  this  clause,  the  Contractor  is  not  required 
to  include  any  FAR  clause,  other  than  those 
listed  below  (and  as  may  be  required  by  an 
addenda  to  this  paragraph  to  establish  the 
reasonableness  of  prices  under  Part  15),  in  a 
subcontract  for  commercial  items  or 
coimneftnal  components — 

(1)  52.222-26,  Equal  Opportunity  (E.O. 
11246); 

(2)  52.222-35,  Affirmative  Action  for 
Special  Disabled  and  Vietnam  Era  Veterans 
(38  U.S.C.  2pi2(a)):  and 

(3)  52.222-36,  Affirmative  Action  for 
Handicapped  Workers  (29  U.S.Q  793). 

(4)  52.247-64,  Preference  for  Privately 
0>raed  U.S.-Flagged  Commercial  Vessels  (46 
U.S.Q  1241)  (flow  down  not  required  for 
subcontracts  awarded  beginning  May  1, 
1996). 

(End  of  clause) 

83.  In  the  list  of  newly  designated 
sections  below,  for  each  clause  or 
provision  indicated  in  the  left  column, 
remove  the  reference  listed  in  the 
middle  coltunn  and  insert  the  reference 
listed  in  the  right  column: 
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Clause/provision  Remove  Insert 


52.211- 1  . . .  10.011(a)  11.203(a) 

52.211- 2 . - . . .  10.011(b)  11.203(b) 

52.21 1- 3 . - . - . .  10.01 1(c)  11 .203(c) 

52.211- 4 . . . .  10.011(d)  11.203(d) 

52.211- 5 . . .  10.011(e)  11503(e) 

52511-6 . . . - . . .  10.011(f)  11.203(f) 

52511-7 .  10.011(g)  11503(g) 

52511-8 .  12.104(a)(2)  11.404(a)(2) 

52511-9 . . . . .  12.104(a)(3)  11.404(a)(3) 

52511-10 . . .  12.104(b)  11.404(b) 

52511-11  .  12504(a)  11.504(a) 

52511-11  . - .  12.202  11.502(b) 

52511-12 . . . .  12502  11.502(b) 

52511-12 . . . . - .  12504(b)  11.504(b) 

52511-13...- . .  12504(c)  11.504(c) 

52511-14 . - .  12.304(a)  11.604(a) 

52511-15 .  12.304(b)  11.604(b) 

52511-16 . - .  12.403(a)  11.703(a) 

52511-17 . . .  12.403(b)  11.703(b) 

52511-18 .  12.403(c).  11.703(c) 

52542-14 . . .  12.505(a)  42.1305(a) 

52542-15 .  12.505(b)  42.1305(b) 

52542-16 .  12.505(C)  42.1305(c) 

'  52542-17 . - .  12.505(d)  42.1305(d) 


84.  Section  52.244-6  is  added  to  read 
as  follows: 

52544-6  Subcontracts  for  Commercial 
Items  and  Commercial  Components. 

As  prescribed  in  44.403,  insert  the 
following  clause: 

Subcontracts  for  Conunerdal  Items  and 
Commercial  Components  (Oct  1995) 

(a)  Definition. 

Commercial  item,  as  used  in  this  clause, 
has  the  meaning  contained  in  the  clause  at 
52.202-1,  Definitions. 

Subcontract,  as  used  in  this  clause, 
includes  a  transfer  of  commercial  items 
between  divisions,  subsidiaries,  or  affiliates 
of  the  Contractor  or  subcontractor  at  any  tier. 

(b)  To  the  maximum  extent  practicable,  the 
Contractor  shall  incorporate,  and  require  its 
subcontractors  at  all  tiers  to  incorporate, 
commercial  items  or  nondevelopmental 
items  as  components  of  items  to  be  supplied 
under  this  contract. 

(c)  Notwithstanding  any  other  clause  of 
this  contract,  the  Contractor  is  not  required 
to  include  any  FAR  provision  or  clause,  other 
than  those  listed  below  to  the  extent  they  are 


applicable  and  as  may  be  required  to 
establish  the  reasonableness  of  prices  under 
Part  15,  in  a  subcontract  at  any  tier  for 
commercial  items  or  commercial 
components: 

(1)  52.222-26,  Equal  Opportunity  (E.O. 
11246); 

(2)  52.222-35,  Affirmative  Action  for 
Special  Disabled  and  Vietnam  Era  Veterans 
(38  U.S.C.  4212(a)); 

(3)  52.222-36,  Affirmative  Action  for 
Handicapped  Workers  (29  U.S.C.  793);  and 

(4)  52.247-64,  Preference  for  Privately 
Owned  U.S.-Flagged  Commercial  Vessels  (46 
U.S.C  1241)  (flow  down  not  required  for 
subcontracts  awarded  begiiming  May  1, 
1996). 

(d)  The  Contractor  shall  include  the  terms 
of  this  clause,  including  this  paragraph  (d), 
in  subcontracts  awarded  under  this  contract. 
(End  of  clause) 

52.246-11  [Amended] 

85.  &  86.  Section  52.246-11  is 
amended  in  the  introductory  text  by 
removing  “46.202-3”  and  inserting 
“46.202-4”  in  its  place. 


52.248-17  and  52.246-18  [Amended] 

87.  Sections  52.246-17  and  52.246-18 
are  amended  by  removing  and  reserving 
Alternate  I. 

PART  58-FORMS 

88.  Section  53.212  is  added  to  read  as 
follows: 

5351 2  Acquisition  of  commercial  items. 

SF 1449  (OCT  1995),  Solicitation/ 
Contract/Order  for  Commercial  Items. 
SF  1449  is  prescribed  for  use  in 
solicitations  and  contracts  for 
commercial  items.  Agencies  may 
prescribe  additional  detailed 
instructions  for  use  of  the  form. 

89.  Section  53.301-1449  is  added  to 
read  as  follows: 

53.301-1449  (OCT  1995),  Solicitation/ 
Contract/Order  for  Commercial  items 

BILUNQ  CODE  6820-EP-P 
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SOUCtTATION/CONTRACT/ORDER  FOR  COMMERCIAL  ITEMS 

OFFEROR  TO  COMPLETE  BLOCKS  1Z  17.  23.24.A30 


2.  CONTRACT  NO. 


7.  FOR  SOUCITATION 
INFORMATION  CALL: 


h.  TELEPHONE  NUMBER  rNbcMlMraANi;  |8.  OFFER  DUE  DATE/ 

LOCALTlyK 


18.  DELIVER  TO 


ia  THB  ACOLMinON  « 
n  UNMSI1BCTED 
n  SETA8DE:  %FOR 

n  SNMLLBUSaCSS  » 

Qsmalidibaov.busmess  1311.  rating 


1 3a.THS  CONTRACT  IS  A  RATED  ORDER 
UNDER  OPAS  <1 8  CFR  7001 


14.  METHOD  OF  SOLCtTATION 

n «B  d 


TELEPHONE  NO. 


17b.  CHECK  FREMinANCE  IS  DFFERENT  AND  PUT  SUCH  AODMSSM  OFFER 


SCHEDULE  OF  SUPPUES/SERVKES 


18.AOM8BSTEREOBY 

CODE 

1 8a.  PAYMENT  WRL  M  MADE  BY 

CODE 

n  SEE  ADDENDUM 


Additional 


28.  ACCOUNTING  AND  APPROPRIATION  DATA 


28.  TOTAL  AWARD  AMOUNT  fFar  Oort  IMa  Onl^ 


28.  CONTRACTOR  IS  REQUIRED  TO  SIGN  THB  DOCUMENT  AND  RETURN _ ^COPIES  28.  AWARD  OF  CONTRACT:  REFERENCE _ 

□  TO  BSUmO  OFFICE.  CONTRACTOR  AGREES  TO  FURNBH  AND  DELIVER  ALL  ITEMS  SET  f-l  DATED _ .  YOUR  OFFER  ON  SOLICITATION  BLOCK 

FORTH  OR  OTHERWISE  DENTIFIED  ABOVE  AND  ON  ANY  ADDITIONAL  SHEETS  SUBJECT  TO  1—1  BL  BdJUDINO  ANY  ADOmONS  OR  CHANGES  WHICH  AM  SET  FORTH 
THE  TERMS  AND  CONDITIONS  SPEORED  HEREIN  HEMBt  B  ACCEPTED  AS  TO  ITEAIS: 


30*.  SIGNATURE  OF  OFFEROR/CONTRACTOR  31a. 


30b.  NAME  AND  TITLE  OF  SIGNER  ^ryPf  OR /WW77 


32a.  QUANTITY  IN  COLU14N  2 1  HAS  BEEN 

—  —  —  ACCEPTED.  AND  CONFORMS  TO  THE 

I  I  RECEIVED  |_J  INSPECTED  |_J  CONTRACT.  EXCEPT  AS  iMTED 


32b.  SIGNATURE  OF  AUTHORIZED  GOVT.  REPRESENTATIVE  Q2e.  DATE 


4  la.  1  CERTIFY  THB  ACCOUNT  B  CORRECT  AND  PROPER  FOR  PAYMENT 

41b.  SIGNATURE  AND  TITLE  OF  CERTIFVING  OFFICER 

41c.  DATE 

38.  AMOUNT  VERFED 
CORMCTFOR 


34.  VOUCHER  NUMBER 


33.  SHT  NUMBER 


37.  CHECK  NUMBER 


38.  S/R  ACCOUNT  NUMBER  38.  S/R  VOUCHER  NUMMR  40.PADBY 


42b.  RECEIVED  AT  (LaeatianI 


42c.  DATE  RECD  (  rr/MMAXli  428.  TOTAL  CONTAMERS 


(TDSS) 

Paaacribid  by  OSA  •  FAR  <48  CFR)  83.212 


/ 
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[FR  Doc.  95-22778  Filed  »-15-95;  8:45  am] 
MLUNQ  COM 


48  CFR  Parts 

{FAC  80-32;  FAR  Case  M-i03;  Nmn  IV] 
RMt00»-AQ18 

Federal  Acquisition  Regulatlofi; 
Vyhistiebiowef  Protectiona  for 
Contractor  Employaea  (Ethica) 

AOENCtES:  Department  of  Defense  (DCX)), 
General  Services  Administraticm  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Tedmical  ammidmmit  to  final 
rule. 


aUMMARV:  At  60  FR  37774,  July  21, 1995, 
a  final  rule  vras  issued  pursriant  to  the 
Federal  Acquisition  Streamlining  Act  of 

1994,  Public  Law  103-355  (the  Act). 

The  Federal  Acquisition  Re^atory 
Council  is  now  issuing  an  Applicability 
Date,  in  addition  to  the  Effective  Date, 
of  the  regulation. 

DATES:  Efiective  Date:  September  19, 

1995. 

Applicability  Date:  This  regulation 
will  apply  to  contracts  in  existence  as  of 
September  19, 1995,  for  reprisals  to 
GovOTnment  contractor  employees 
occurring  cm  or  after  that  date.  The 
remedy  provided  by  this  regulation  does 
not  apply  to  contracts  otherwise  covered 
by  provisions  of  10  U.S.C.  2409a. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Julius  Rothlein,  Ethics  Team  Leader,  at 
(703)  697-4349  in  reference  to  this  FAR 
case. 

SUPPLEMENTARY  INFORMATION: 
Background: 

FAC  90-30,  FAR  case  94-803, 
implemented  Sections  6005  and  6006  of 
the  Act,  Whistleblower  Protections  for 
Contractor  Employees.  These 
protections  are  now  virtually  identical 
for  contractors  employed  by  both  DOD 
and  civilian  agencies. 

The  rule  as  originally  published  did 
not  specifically  discuss  ^e  extent  of 
retroactivity.  The  rule  did  not  require  a 
contract  clause.  To  clarify  this,  the  FAR 
Council  is  establishing  the  extent  of  the 
rule’s  retroactivity. 

Some  existing  Department  of  Defense 
contracts  contain  a  contractor  employee 
whistleblower  clause,  based  on  prior 
statute  (10  U.S.C.  2409a),  That  law  was 
narrower  in  scope  and  only  applied  to 
certain  DoD  contracts. 


Dated:  September  7, 1995. 

Edward  C  Leek, 

Deputy  Project  Manager  for  the 
Implementation  of  the  Federal  Acquisition 
Streamlining  Act  of 1 994. 

[FR  Doc  95-22779  Filed  9-15-95;  8:45  am] 
MLLMQ  cool 


48  CFR  Parts  4, 5. 8, 9. 14. 15, 16, 17. 

19. 20, 25. 26. 42. 44, 52  and  53 

[FAC  90-32;  FAR  Case  04-780;  Item  V] 
RIN9000-AQ37 

Federal  Acquisition  Regulation;  SmaN 
Businees 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Acquisition 
Regulatory  Council  has  agreed  on  a  final 
rule  to  amend  the  Federal  Acquisition 
Regulation  (FAR)  to  implement  sections 
7101(a)  and  7106  and  to  augment 
regulation  implementation  of  Section 
10004  of  the  Federal  Acquisition 
Streamlining  Act  of  1994  (Pub.  L.  103— 
355),  dated  October  13, 1994.  Section 
7101(a)  of  FASA  deletes  sections  15(e) 
and  (f)  fiom  the  Small  Business  Act. 
Those  sections  established  the  priority 
for  award  of  set-asides  and  provided  the 
statutory  basis  for  a  procurement 
preference  for  concerns  located  in  Labor 
Surplus  Areas  (LSA).  Based  on  this 
deletion,  this  rule  removes  the  LSA  set- 
aside  program  and  LSA  subcontracting 
program  from  the  FAR. 

Section  7106  of  FASA  revises  sections 
8  and  15  of  the  Small  Business  Act  to 
accommodate  a  Govemmentwide  goal  of 
5  percent  for  women-owned  small 
businesses.  This  rule  deletes  existing, 
separate  coverage  relating  to  women- 
owned  businesses  and  revises  existing 
coverage  to  place  women-owned  small 
businesses  on  an  equal  footing  with 
small  disadvantaged  businesses.  In 
connection  with  this  revision,  the 
Standard  Forms  294  and  295  are  revised 
and  streamlined. 

Section  10004  of  FASA,  which 
requires  the  collection  of  specified  data 
through  the  Federal  Procurement  Data 
System,  is  being  implemented  by  FAR 
case  94-701.  TUs  rule  augments  that 
coverage  by  {U'oviding  a  solicitation 
provision  to  collect  the  information  on 
women-owned  businesses  as  required 
by  that  FAR  case. 

This  regulatory  action  was  sub)ect  to 
Office  of  Management  and  Budget 


review  rmder  Executive  Order  12866, 
dated  September  30, 1993. 

EFFECTIVE  DATE:  October  1, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Victoria  Moss,  Small  Business  Team 
Leader,  at  (202)  501-4764  in  reference 
to  this  FAR  case.  Frar  general 
infnrmation,  contact  ffie  FAR 
Secretariat,  Romn  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-32,  FAR  case  94- 
780. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Federal  Acquisition  Streamlining 
Act  of  1994  (the  Act),  Pub.  L.  103-355, 
provides  authorities  that  streamline  the 
acquisition  process  and  minimize 
bu^ensome  Government-rmique 
requirements.  The  follovnng  sections  of 
the  Federal  Acquisition  Streamlining 
Act  are  implemented  by  this  final  rule: 

Secticm  7101,  Repeal  of  Certain 
Requirements,  paragraph  (a),  deletes 
sections  15(e)  and  (f)  from  the  Small 
Business  Act.  These  secti(ms  established 
the  pricMTity  for  the  award  of  contracts 
and  subcontracts  in  carrying  out  the  set- 
aside  programs. 

Section  7106,  Procurement  Goals  for 
Small  Business  Concerns  Owned  by 
Women,  establishes  a  Governmentwide 
goal  for  participation  by  wcnnen-owned 
small  business  concerns  in  prime  and 
subcontracts  and  revises  sections  8  and 
15  of  the  Small  Business  Act  to 
accommodate  the  goal. 

Section  10004,  Data  Collection 
through  the  Federal  Procurement  Data 
System,  has  been  implemented  in  FAR 
case  94-701.  This  rule  augments  that 
implementation. 

These  sections  are  implemented  in 
this  final  rule  by  way  of  the  following 
substantial  changes: 

Eliminaticm  of  the  Labor  Surplus  Area 
(LSA)  set-aside  program; 

Development  of  coverage  giving 
women-owned  small  businesses  equal 
standing  with  small  and  small 
disadvantaged  business  in 
subcontracting  plans; 

Issuance  of  an  abbreviated  provision 
to  allow  firms  to  represent  their  status 
as  small,  small  disadvantaged  and/or 
women-owned  small  business  in  one 
place; 

Simplification  and  streamlining  of  the 
Standard  Form  (SF)  294,  Subcontract  for 
Individual  Contracts,  and  SF  295, 
Summary  Subcontract  Report; 

Inclusion  of  a  solicitation  i^ovision 
collecting  information  on  women- 
owned  businesses. 
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B.  Regulatory  Flexibility  Act 

The  changes  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  the 
rule  requires  large  business  contractors 
to  submit  and  negotiate  a  subcontracting 
plan  addressing  subcontracting  with 
women-owned  small  businesses.  The 
rule  further  provides  for  imposition  of 
liquidated  damages  on  those  firms 
which  do  not  m^e  a  good  faith  efiort 
to  comply  with  that  subcontracting 
plan.  A  Final  Regulatory  Flexibility 
Analysis  (FRF A)  has  been  prepared  and 
will  be  provided  to  the  Chief  Coimsel 
for  Advocacy  for  the  Small  Business 
Administration.  A  copy  of  the  FRFA 
may  be  obtained  from  the  FAR 
Secretariat. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub. 

L.  96-511)  applies  because  the  final  rule 
contains  information  collection 
requirements.  Requests  for  approval  of 
the  revised  information  collection 
requirements  concerning  OMB  Control 
Numbers  9000-0006,  Subcontracting 
Plans/Subcontracting  Report  for 
Individual  Contracts,  and  9000-0007, 
Summary  Subcontract  Report,  were 
submitted  to  the  Office  of  Management 
and  Budget  vmder  44  U.S.C.  3501,  et 
seq.  The  information  collections  were 
approved  through  March  31, 1998. 
Public  comments  concerning  this 
request  were  invited  through  a  Federal 
Register  notice  published  on  January  6, 
1995.  Based  on  the  comments  received 
concerning  these  information  collection 
requirements,  substantial  changes  were 
made  to  SFs  294  and  295.  The  most 
significant  changes  include  removal  of 
blocks  which  collect  information  not 
essential  to  program  management, 
changing  the  reporting  firequency  for  the 
SF  295  from  quarterly  to  semi-annually 
(DOD  only),  removing  signature  blocks 
&t)m  the  SF  294  (to  facilitate  electronic 
submittal)  and  clarifying  the 
instructions  on  the  reverse. 

D.  Public  Comments 

On  January  6, 1995,  a  proposed  rule 
was  published  in  the  Feder^  Register 
(60  FR  2302).  In  response  to  the  notice 
of  proposed  rulemaking,  114  public 
comments  were  received.  In  order  to 
more  effectively  implement  those 
sections  of  the  Act  addressed  in  the 
proposed  rule,  the  proposed  rule  has 
been  divided  into  distinguishable 
segments.  Section  4004,.  Small  Business 
Reservation,  has  been  added  to  FAR 
Case  94-770.  Section  7102,  Contracting 
Program  for  Certain  Small  Business 


Concerns,  remains  imder  consideration 
in  light  of  the  Supreme  Coiurt’s  recent 
decision  in  Adarand  Constructors.  Inc. 

V.  Pena.  115  S.  Q.  2097  (1995),  which 
set  forth  a  new  standard  for  evaluating 
the  constitutionality  of  race-based 
affirmative  action  programs,  and  the 
President’s  directive  of  July  19, 1995, 
that  executive  agencies  review  such 
programs  imder  that  standard.  Section 
7102  has  been  assigned  FAR  case  94- 
781.  The  comments  of  all  respondents 
were  considered  in  developing  this  final 
rule.  As  a  result,  the  following  changes 
have  been  made: 

Requirements  for  acquisition  plans 
were  revised  to  include  consideration  of 
women-owned  small  business  concerns. 

Use  of  the  provision  entitled  “Priority 
for  Labor  Surplus  Area  Concerns”  was 
limited  to  sealed  bids. 

The  Standard  Forms  294  and  295 
were  simplified  and  streamlined. 

List  of  Subjects  in  48  CFR  Parts  4, 5,  6, 

9. 14. 15. 16. 17. 19,  20,  25,  26, 42,  44, 

52  and  53 

Government  procurement. 

Dated:  September  7, 1995. 

Edward  C  Loeb, 

Deputy  Project  Manager  for  the 
Implementation  of  the  Federal  Acquisition 
Streamlining  Act  of 1 994. 

Therefore,  48  CFR  Parts  4,  5,  6,  9, 14, 

15. 16. 17. 19,  20,  25,  26,  42,  44,  52  and 

53  are  amended  as  set  forth  belowj 

1.  The  authority  citation  for  48  CFR 
Parts  4,  5,  6,  9, 14, 15, 16, 17, 19,  20, 

25,  26,  42,  44,  52  and  53  continues  to 
read  as  follows; 

Authority:  40  U.S.C  486(c):  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  4— ADMINISTRATIVE  MATTERS 

2.  Section  4.602  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

4.602  Federal  Procurement  Data  System, 

(a)  *  *  * 

(2)  A  means  of  measuring  and 
assessing  the  impact  of  Federal 
contracting  on  the  Nation’s  economy 
and  the  extent  to  which  small,  small 
disadvantaged  and  women-owned  small 
business  concerns  are  sharing  in  Federal 
contracts;  and 
***** 

3.  Section  4.603  is  added  to  read  as 
follows: 

4.603  Solicitation  provision. 

The  contracting  officer  shall  insert  the 
provision  at  52.204-5,  Women-Owned 
Business,  in  all  solicitations  that  are  not 
set  aside  for  small  business  concerns 
and  that  exceed  the  simplified 
acquisition  threshold  in  Part  13,  when 


the  contract  is  to  be  performed  inside 
the  United  States,  its  territories  or 
possessions,  Puerto  Rico,  the  Trust 
Territory  of  the  Pacific  Islands,  or  the 
District  of  Columbia. 

PART  5— PUBUCIZING  CONTRACT 
ACTIONS 

5.002  [Amended] 

4.  Section  5.002  is  amended  in 
paragraph  (c)  by  removing  “labor 
surplus  area”  and  inserting  “women- 
ovmed  small  business”  in  its  place. 

5.207  [Amended] 

5.  Section  5.207  is  amended  in 
paragraph  (c)(2)(xiii)  by  removing  “and 
labor  surplus  area  concerns”,  and  in 
paragraph  (d)  by  removing  “or  labor 
surplus  area  (LSA)”. 

5.404-1  [Amended] 

6.  Section  5.404—1  is  amended  in 
paragraph  (b)(6)(ii)  by  removing  “or 
LSA”. 

7.  Section  5.503  is  amended  by 
revising  the  second  sentence  of 
paragraph  (a)  to  read  as  follows: 

5.503  Procedures. 

(a)  *  *  *  Contracting  officers  shall 
give  small,  small  disadvantaged  and 
women-owned  small  business  concerns 
maximmn  opportunity  to  participate  in 
these  acquisitions. 


PART  6— COMPETITION 
REQUIREMENTS 

8.  Section  6.203  is  revised  to  read  as 
follows: 

6.203  Set-asidee  for  small  busing 
concerns. 

(a)  To  fulfill  the  statutory 
requirements  relating  to  small  business 
concerns,  contracting  officers  may  set 
aside  solicitations  to  allow  only  such 
business  concerns  to  compete.  This 
includes  contract  actions  conducted 
under  the  Small  Business  Innovation 
Research  Program  established  under 
Pub.  L.  97-219. 

(b)  No  separate  justification  or 
determination  and  findings  is  required 
under  this  part  to  set  aside  a  contract 
action  for  small  business  concerns. 

(c)  Subpart  19.5  prescribes  policies 
and  proc^ures  that  shall  be  followed 
with  respect  to  set-asides. 

6.501  [Amended] 

9.  Section  6.501  is  amended  in 
paragraph  (c)  by  removing  “and 
disadvantaged”. 
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PART  9— CONTRACTOR 
QUAUFICATIONS 

10.  Section  9.104-3  is  amended  by 
revising  the  last  sentence  of  paragraph 
(c)  to  read  as  follows: 

9.104-3  Application  of  standards. 

*  «  *  *  * 

(c)  *  *  *  If  the  pending  contract 
requires  a  subcontracting  plan  pursuant 
to  Subpart  19.7,  Subcontracting  with 
Small,  Small  Disadvantaged  Business 
and  Women-Owned  Small  Business 
Concerns,  the  contracting  officer  shall 
also  consider  the  prospective 
contractor’s  compliance  with 
subcontracting  plans  under  recent 
contracts. 

***** 

PART  14-SEALED  BIDDING 

14.20S-1  [Amended] 

11.  Section  14.205-l(e)  is  amended  in 
the  last  sentence  after  the  word 
“Disadvantaged”  by  inserting  “and 
women-owned”. 

14.203-4  [Amended] 

12.  Section  14.205-4  is  amended  in 
the  fourth  sentence  of  paragraph  (b)  by 
inserting  after  the  word  “small”  the 
phrase  “,  small  disadvantaged  and 
women-owned  small”;  and  removing 
“and  labor  surplus  areas  (see  20.104(e) 
and  (f))”;  and  in  the  last  sentence  of 
paragraph  (b)  by  removing  “parts  19  and 
20”  and  inserting  in  its  place  “part  19”. 

13.  Section  14.206  is  revised  to  read 
as  follows: 

14.206  Small  business  Mt^wldes. 

(See  Part  19.) 

14.406-6  [Amended] 

14.  Section  14.408-6  is  amended  by 
removing  paragraph  (a)(3)  and 
redesignating  paragraph  (a)(4)  as 
paragraph  (a)(3). 

14.502  [Amsnded] 

15.  Section  14.502(b)(3)  is  amended 
by  removing  the  text  following  the  word 
“business”  and  inserting  in  its  place 
“set-aside  (see  19.502-2).” 

PART  15— CONTRACTING  BY 
NEGOTIATION 

15.705  [Amended] 

16.  Section  15.705  is  amended  in 
paragraph  (b)  by  removing  “business 
and  labor  surplus  area”  and  inserting  in 
its  place  “,  small  disadvantaged  and 
women-owned  small  business”. 

15.706  [Amended] 

17.  Section  15.706  is  amended  at  the 
end  of  the  first  sentence  of  paragraph  (b) 
by  removing  “and  disadvantage 


business  utilization”  and  inserting  in  its 
place  “business”;  and  in  paragraph 
(d)(4)  by  removing  “labor  surplus  area” 
and  inserting  in  its  place  “women- 
owned  small  business”. 

15.905-1  [Amended] 

18.  Section  15.905-1  is  amended  in 
the  first  sentence  of  paragraph  (c)  by 
inserting  after  the  word  “inffividuals,” 
the  phr^e  “women-owned  small 
businesses,”;  and  removing  the  phrase 
“labor  surplus  areas,”. 

PART  16— TYPES  OF  CONTRACTS 

16.103  [Amended] 

19.  Section  16.103  is  amended  in 
paragraph  (d)(3)  by  removing  the  words 
“or  labor  surplus  area  concerns”. 

16.505  [Amended] 

20.  Section  16.505  is  amended  in 
paragraphs  (d)(4)  and  (d)(5)(ii)  by 
removing  the  phrase  “or  labor  surplus 
area”. 

PART  17— SPECIAL  CONTRACTING 
METHODS 

17.104-1  [Amended] 

21.  Section  17.104-1  is  amended — 

a.  In  paragraph  (a)  by  removing  the 
phrase  “or  labor  siuplus  area”, 

b.  In  paragraph  (b)  by  removing  the 
phrase  “or  labor  surplus  area”;  and 

c.  In  paragraph  (b)(2)  by  removing 
“(Partial  lalmr  surplus  area  set-asides 
are  only  authorized  for  DOD  activities  at 
this  time.)”. 

PART  19— SMALL  BUSINESS 
PROGRAMS 

22.  The  heading  of  Part  19  is  revised 
to  read  as  set  forth  above. 
***** 

23.  Section  19.001  is  amended  by 
adding,  in  alphabetical  order,  the 
definitions  labor  surpias  area.  Labor 
surplus  area  concern,  and  Women- 
owned  small  business  concern  to  read  as 
follows: 

19.001  Definitions. 
***** 

Labor  surplus  area  means  a 
geographical  area  identified  by  the 
Department  of  Labor  in  accordance  with 
20  CFR  Part  654,  Subpart  A,  as  an  area 
of  concentrated  imemployment  or 
imderemployment  or  an  area  of  labor 
.surplus. 

Labor  surplus  area  concern  means  a 
concern  that  together  with  its  first-tier 
subcontractors  will  perform 
substantially  in  labor  surplus  areas. 
Performance  is  substantially  in  labor 
surplus  areas  if  the  costs  incurred  imder 
the  contract  on  accoimt  of 


manufacturing,  production,  or 
performance  of  appropriate  services  in 
labor  surplus  areas  exceed  50  percent  of 
the  contract  price. 

***** 

Women-owned  small  business 
concern  means  a  small  business 
concern — 

(a)  Which  is  at  least  51  percent  owned 
by  one  or  more  women;  or,  in  the  case 
of  any  publicly  owned  business,  at  least 
51  percent  of  die  stock  of  which  is 
owned  by  one  or  more  women;  and 

(b)  Whose  management  and  daily 
business  operations  are  controlled  by 
one  or  more  women. 

24.  Section  19.201  is  amended  by 
revising  paragraphs  (a),  (b),  (c)(9),  and 
(d)  to  read  as  follows: 

19.201  General  policy. 

(a)  It  is  the  policy  of  the  Government 
to  provide  maximum  practicable 
opportunities  in  its  acquisitions  to  small 
business  concerns,  small  disadvantaged 
business  concerns,  and  women-owned 
small  business  concerns.  Such  concerns 
shall  also  have  the  maximum 
practicable  opportunity  to  participate  as 
subcontractors  in  the  contracts  awarded 
by  any  executive  agency,  consistent 
with  efficient  contract  performance.  The 
Small  Business  Administration  (SBA) 
counsels  and  assists  small  business 
concerns  and  assists  contracting 
personnel  to  ensure  that  a  fair 
proportion  of  contracts  for  supplies  and 
services  is  placed  with  small  business. 

(b)  Heads  of  contracting  activities  are 
responsible  for  effectively  implementing 
the  small  business  programs  within 
their  activities,  including  achieving 
program  goals.  They  are  to  ensure  ffiat 
contracting  and  technical  personnel 
maintain  Imowledge  of  small,  small 
disadvantaged  and  women-owned  small 
business  program  requirements  and  take 
all  reasonable  action  to  increase 
participation  in  their  activities’ 
contracting  processes  by  these 
businesses. 

(c) *  *  * 

(9)  Make  recommendations  in 
accordance  with  agency  regulations  as 
to  whether  a  particular  acquisiticm 
should  be  awarded  imder  Subpart  19.5 
as  a  set-aside,  or  under  Subpart  19.8  as 
a  Section  8(a)  award. 

(d)  Small  Business  Specialists  shall  be 
appointed  and  act  in  accordance  with 
agency  regulations. 

25.  Section  19.202  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

19.202  Specific  policies. 

In  order  to  further  the  policy  in 
19.201(a),  contracting  officers  shall 
comply  with  the  specific  policies  listed 
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in  this  section  and  shall  consider 
recommendations  of  the  agency  Director 
of  Small  and  Disadvantaged  Business 
Utilization,  or  the  Director’s  designee,  as 
to  whether  a  particular  acquisition 
should  be  awarded  under  Subpart  19.5 
or  19.8.  *  *  * 

26.  Section  19.202-3  is  revised  to  read 
as  follows: 

19.202- 3  Equal  low  bids. 

In  the  event  of  equal  low  bids  (see 
14.408-6),  awards  shall  be  made  first  to 
small  business  concerns  which  are  also 
labor  surplus  area  concerns,  and  second 
to  small  business  concerns  which  are 
not  also  labor  surplus  area  concerns. 

27.  Section  19.202-5  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

19.202- 5  Data  collection  and  reporting 
requirements. 

***** 

(a)  Require  each  prospective 
contractor  to  represent  whether  it  is  a 
small  business,  small  disadvantaged 
business  or  women-owned  small 
business  (see  the  provision  at  52.219-1, 
Small  Business  Program 
Representations). 

(o)  Acciu-ately  measure  the  exteqt  of 
participation  by  small,  small 
disadvantaged,  and  women-owned 
small  businesses  in  Government 
acquisitions  in  terms  of  the  total  value 
of  contracts  placed  during  each  fiscal 
year,  and  report  data  to  the  SBA  at  the 
end  of  each  fiscal  year  (see  Subpart  4.6). 
***** 

28.  Section  19.301  is  amended  by 
revising  the  first  sentence  of  paragraph 
(d)  to  read  as  follows: 

19.301  Representation  by  the  offeror. 

(d)  If  the  SBA  determines  that  the 
status  of  a  concern  as  a  “small 
business,’’  a  “small  disadvantaged 
business’’  or  a  “women-owned  small 
business’’  has  been  misrepresented  in 
order  to  obtain  a  set-aside  contract,  an 
8(a)  subcontract,  a  subcontract  that  is  to 
be  included  as  part  or  all  of  a  goal 
contained  in  a  subcontracting  plan,  or  a 
prime  or  subcontract  to  be  awarded  as 
a  result,  or  in  furtherance  of  any  other 
provision  of  Federal  law  that 
specifically  references  Section  8(d)  of 
the  Small  Business  Act  for  a  definition 
of  program  eligibility,  the  SBA  may  take 
action  as  specified  in  Section  16(d)  of 
the  Act.  *  *  * 

***** 

29.  Section  19.304  is  revised  to  read 
as  follows: 

19.304  Solicitation  provision  and  contract 
clause. 

(a)  The  contracting  officer  shall  insert 
the  provision  at  52.219-1,  Small 


Business  Program  Representations,  in 
solicitations  exceeding  the  micro¬ 
purchase  threshold  when  the  contract  is 
to  be  performed  inside  the  United 
States,  its  territories  or  possessions, 
Puerto  Rico,  the  Trust  Territory  of  the 
Pacific  Islands,  or  the  District  of 
Columbia. 

(b)  When  contracting  by  sealed 
bidding,  the  contracting  officer  shall 
insert  ffie  provision  at  52.219-2,  Equal 
Low  Bids,  in  solicitations  and  contracts 
when  the  contract  is  to  be  performed 
inside  the  United  States,  its  territories  or 
possessions,  Puerto  Rico,  the  Trust 
Territory  of  the  Pacific  Islands,  or  the 
District  of  Columbia. 

19.401  [Amended] 

30.  Section  19.401  is  amended  in 
paragraph  (a)  by  removing  the  phrase 
“and  small  disadvantaged  business’’. 

31.  Section  19.402  is  amended  by 
revising  paragraph  (c)(l)(ii)  to  read  as 
follows: 

19.402  Small  Business  Administration 
procurement  center  representatives. 
***** 

(c)  •  *  * 

(D*  *  * 

(ii)  New  qualified  small,  small 
disadvantaged  and  women-owned  small 
business  sources,  and 
*  *  *  *  .  * 

32.  Section  19.501  is  amended  in  the 
third  sentence  of  paragraph  (a)  by 
removing  “or,  except  for  the  Etepartment 
of  Defense,  restrict^  to  small 
businesses  located  in  labor  surplus 
areas”;  and  by  revising  the  first  sentence 
of  paragraph  (h)  to  read  as  follows: 

19.501  General. 

*  *  *  *  * 

(h)  Section  305  of  Public  Law  103- 
403  authorizes  public  and  private 
organizations  for  the  handicapped  to 
participate  for  fiscal  year  1995  in 
acquisitions  set-aside  for  small  business 
concerns.  *  *'  * 

***** 

19.504  [Reserved] 

33.  Section  19.504  is  removed  and 
reserved. 

34.  Section  19.505  is  revised  to  read 
as  follows: 

19.505  Rejecting  Small  Business 
Administration  recommendations. 

(a)  If  the  contracting  officer  rejects  a 
recommendation  of  the  SBA 
procurement  center  representative  or 
breakout  procurement  center 
representative,  written  notice  shall  be 
furnished  to  the  appropriate  SBA  center 
representative  wi^n  5  working  days  of 
the  contracting  officer’s  receipt  of  the 
recommendation. 


(b)  The  SBA  procurement  center 
representative  may  appeal  the 
contracting  officer’s  rejection  to  the 
head  of  the  contracting  activity  (or 
designee)  within  2  working  days  after 
receiving  the  notice.  The  head  of  the 
contracting  activity  (or  designee)  shall 
render  a  decision  in  writing,  and 
provide  it  to  the  SBA  representative 
within  7  working  days.  Pending 
issuance  of  a  decision  to  the  SBA 
procurement  center  representative,  the 
contracting  officer  shall  suspend  action 
on  the  acquisition. 

(c)  If  the  head  of  the  contracting 
activity  agrees  that  the  contracting 
officer’s  rejection  was  appropriate,  the 
SBA  procurement  center  representative 
may — 

(1)  Within  1  working  day,  request  the 
contracting  officer  to  suspend  action  on 
the  acquisition  until  the  SBA 
Administrator  appeals  to  the  agency 
head  (see  paragraph  (f)  of  this  section); 
and 

(2)  The  SBA  shall  be  allowed  15 
working  days  after  making  such  a 
written  request,  within  which  the 
Administrator  of  SBA 

(i)  May  appeal  to  the  Secretary  of  the 
Department  concerned,  and 

(ii)  Shall  notify  the  contracting  officer 
whether  the  further  appeal  has,  in  fact, 
been  taken. 

If  notification  is  not  received  by  the 
contracting  officer  within  the  15-day 
period,  it  shall  be  deemed  that  the  SBA 
request  to  suspend  contracting  action 
has  been  withdrawn  and  that  an  appeal 
to  the  Secretary  was  not  taken. 

(d)  When  the  contracting  officer  has 
been  notified  within  the  15-day  period 
that  the  SBA  has  appealed  to  the  agency 
head,  the  head  of  the  contracting 
activity  (or  designee)  shall  forward 
justification  for  its  decision  to  the 
agency  head.  The  contracting  officer 
shall  suspend  contract  action  imtil 
notification  is  received  that  the  SBA 
appeal  has  been  settled. 

(e)  The  agency  head  shall  reply  to  the 
SBA  within  30  working  days  after 
receiving  the  appeal.  The  decision  of  the 
agency  head  shall  be  final. 

(f)  A  request  to  suspend  action  on  an 
acquisition  need  not  be  honored  if  the 
contracting  officer  determines  that 
proceeding  to  contract  award  and 
performance  is  in  the  public  interest. 
The  contracting  officer  shall  include  in 
the  contract  file  a  statement  of  the  facts 
justifying  the  determination,  and  shall 
promptly  notify  the  SBA  representative 
of  the  determination  and  provide  a  copy 
of  the  justification. 

35.  Section  19.506  is  revised  to  read 
as  follows: 
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19.506  ¥flthdnmrtng  or  modifying  aol- 
asidos. 

(a)  If,  before  award  of  a  contract 
involving  a  set-^de,  the  contracting 
officer  considers  that  award  would  be 
detrimental  to  the  public  interest,  (e.g., 
payment  of  more  than  a  fair  market 
price),  the  contracting  officer  may 
withdraw  the  set-aside  determination 
whether  it  was  unilateral  or  joint.  The 
contracting  officer  shall  initiate  a 
withdrawal  of  an  individual  set-aside  by 
giving  writt^fi  notice  to  the  agency  small 
business  specialist  and  the  SBA 
procurement  center  representative,  if 
one  is  assigned,  stating  the  reasons.  In 

a  similar  maimer,  the  contracting  officer 
may  modify  a  unilateral  or  joint  class 
set-aside  to  withdraw  one  or  more 
individual  acquisitions. 

(b)  If  the  agency  small  business 
specialist  does  not  agree  to  a  withdrawal 
or  modification,  the  case  shall  be 
promptly  referred  to  the  SBA 
representative  (if  one  is  assigned)  for 
review.  If  an  SBA  representative  is  not 
assigned,  disagreements  between  the 
agency  small  business  specialist  and  the 
contracting  officer  shall  be  resolved 
using  agency  procedmes.  However,  the 
procedures  are  not  applicable  to 
automatic  dissolutions  of  set-asides  (see 
19.507)  or  dissolution  of  set-asides 
imder  $100,000. 

(c)  The  contracting  officer  shall 
prepare  a  written  statement  supporting 
any  withdrawal  or  modification  of  a  set- 
aside  and  include  it  in  the  contract  file. 

19.508  [Amended] 

36.  Section  19.508  is  amended  by 
removing  and  reserving  paragraph  (b). 

Subpart  19.7— Subcontracting  With 
Small  Business,  Small  Disadvantaged 
Business  and  Women-Owned  Small 
Business  Concerns 

37.  The  heading  of  Subpart  19.7  is 
revised  to  read  as  set  forth  above. 

38.  Section  19.702  is  amended  by 
revising  the  introductory  text  and 
paragraph  (b)(4)  to  read  as  follows: 

19.702  Statutory  requirements. 

Any  contractor  receiving  a  contract 
for  more  than  the  simplified  acquisition 
threshold  in  Part  13  shall  agree  in  the 
ccmtract  that  small  business  concerns, 
small  disadvantaged  business  concerns 
and  women-own^  small  business 
concerns  shall  have  the  maximum 
practicable  opportunity  to  participate  in 
contract  performance  consistent  with  its 
efficient  performance.  It  is  further  the 
policy  of  the  United  States  that  its  prime 
contractors  establish  procedures  to 
ensure  the  timely  payment  of  amounts 
due  pursuant  to  the  terms  of  their 
subcontracts  with  small  business 


concerns,  small  disadvantaged  business 
concerns  and  women-own^  small 
business  concerns. 

***** 

(b)*  *  * 

(4)  For  mcxlificaticms  to  contracts  that 
do  not  contain  the  cdause  at  52.219-8, 
Utilization  of  Small,  Small 
Disadvantaged  and  Women-Owned 
Small  Business  Concerns  (or  equivalent 
prior  clauses). 

***** 

39.  Section  19.703  is  amended  by 
revising  paragraph  (a)  introductory  text, 
(a)(1),  and  (b)  to  read  as  follows: 

19.703  Eligibility  requirements  for 
participating  in  the  program. 

(a)  To  be  eligible  as  a  subcontractor 
under  the  program,  a  concern  must 
represent  itself  as  a  small  business 
concern,  small  disadvantaged  business 
concern  or  a  woman-owned  small 
business  concern. 

(1)  To  represent  itself  as  a  small 
business  cmicem  or  a  women-owned 
small  business  concern,  a  concern  must 
meet  the  appropriate  definition  in 
19.001. 

***** 

(b)  A  contractor  acting  in  good  faith 
may  rely  on  the  written  representation 
of  its  subcontractor  regarding  the 
subcontractor’s  status.  The  contractor, 
the  contracting  officer,  or  any  other 
interested  party  can  challenge  a 
subcontractor’s  size  status 
representation  by  filing  a  protest,  in 
accordance  with  13  pFR  121.1601 
through  121.1608.  Protests  challenging  a 
subcontractor’s  disadvantaged  status 
representation  shall  be  filed  in 
accordance  with  13  CFR  124.601 
through  124.610.  Protests  challenging  a 
subcontractor’s  status  as  a  womeii- 
owned  small  business  concern  shall  be 
filed  in  accordance  with  Small  Business 
Administration  procedures. 

40.  Section  19.704  is  amended  by 
revising  paragraphs  (a)(1),  (a)(3),  (a)(4), 
(a)(6),  and  (b)  to  read  as  follows: 

19.704  Subcontracting  plan  requirements. 

(a)  *  *  * 

(1)  Separate  percentage  goals  for  using 
small  business  concerns,  small 
disadvantaged  business  concerns  and 
women-owned  small  business  concerns 
as  subcontractors; 
***** 

(3)  A  description  of  the  efforts  the 
offeror  will  make  to  ensure  that  small 
business  concerns,  small  disadvantaged 
business  concerns  and  women-owncid 
small  business  concerns  will  have  an 
equitable  opportunity  to  compete  for 
subcontracts; 

(4)  Assurances  that  the  offeror  will 
include  the  clause  at  52.219-8, 


Utilization  of  Small,  Small 
Disadvantaged  and  Women-Owned 
Small  Business  Cfoncems  (see 
19.708(b)),  in  all  subcontracts  that  offer 
further  subcontracting  opportunities, 
and  that  the  offeror  will  require  all 
subcontractors  (except  small  business 
concerns)  that  receive  subcontracts  in 
excess  of  $500,000  ($1,000,000  for 
construction)  to  adopt  a  plan  similar  to 
the  plan  required  by  the  clause  at 
52.219-9,  Small,  Small  Disadvantaged 
and  Women-Owned  Small  Business 
Subcontracting  Plan  (see  19.708(c)); 
***** 

(6)  A  recitation  of  the  types  of  records 
the  offeror  will  maintain  to  demonstrate 
procedures  adopted  to  comply  with  the 
requirements  and  goals  in  the  plan, 
including  establishing  source  Lists;  and 
a  description  of  the  offeror’s  efforts  to 
locate  small,  small  disadvantaged  and 
women-owned  small  business  concerns 
and  to  award  subcontracts  to  them. 

(b)  Contractors  may  establish,  on  a 
plant  nr  division-wide  basis,  a  master 
subcontracting  plan  which  contains  all 
the  elements  required  by  the  clause  at 
52.219-9,  Small,  Small  Disadvaqtaged 
and  Women-Owned  Small  Business 
Subcontracting  Plan,  except  goals. 
Master  plans  shall  be  effective  for  a  1- 
year  period  after  approval  by  the 
contracting  officer;  however,  a  master 
plan  when  incorporated  in  em 
individual  plan  shall  apply  to  that 
contract  throughout  the  life  of  the 
contract. 

*  *  *  *  * 

19.705- 1  [Amended] 

41.  Section  19.705-1  is  amended  in 
the  first  sentence  by  removing  the 
phrase  “for  Small  and  Small 
Disadvantaged  Business  Concerns”. 

19.705- 2  [Amended] 

42.  Section  19.705-2  is  amended  in 
the  first  sentence  of  paragraph  (d) 
introductory  text  by  removing  the  words 
“small  business  and  small 
disadvantagedV  and  inserting  in  their 
place,  “small,  small  disadvantaged  and 
women-owned  small”. 

43.  Section  19.705-4  is  amended  by 
revising  the  last  sentence  of  paragraph 
(b),  the  second  and  last  sentences  of 
paragraph  (c);  the  first  sentence  of 
paragraphs  (d)(1)  and  (d)(5);  and 
paragraphs  (d)(4)  and  (d)(6)  to  read  as 
follows: 

19.705- 4  Reviewing  ttie  subcontracting 
plan. 

***** 

(b)  *  *  *  If  tiie  plan,  although 
responsive,  evidences  the  bidder’s 
intention  not  to  comply  with  its 
obligations  imder  the  clause  at  52.219- 
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8,  Utilization  of  Small,  Small 
Disadvantaged  and  Women-Owned 
Small  Business  Concerns,  the 
contracting  officer  may  find  the  bidder^ 
nonresponsible. 

(c)  *  *  *  Subcontracting  goals  should 
be  set  at  a  level  that  the  parties 
reasonably  expect  can  result  from  the 
offeror  expending  good  faith  efforts  to 
use  small,  small  disadvantaged  and 
women-owned  small  business 
subcontractors  to  the  maximum 
practicable  extent.  *  *  *  An  incentive 
subcontracting  clause  (see  52.219-10, 
Incentive  Subcontracting  Program),  may 
be  used  when  additional  and  unique 
contract  effort,  such  as  providing 
technical  assistance,  could  significantly 
increase  subcontract  awards  to  small, 
small  disadvantaged  or  women-owned 
small  businesses. 

(d)  *  *  * 

(1)  Evaluate  the  offeror’s  past 
performance  in  awarding  subcontracts 
for  the  same  or  similar  products  or 
services  to  small,  small  disadvantaged 
and  women-owned  small  business 
concerns.  *  *  * 

***** 

(4)  Evaluate  subcontracting  potential, 
considering  the  offeror’s  make-or-buy 
policies  or  programs,  the  nature  of  the 
products  or  services  to  be 
subcontracted,  the  known  availability  of 
small,  small  disadvantaged  and  women- 
owned  small  business  concerns  in  the 
geographical  area  where  the  work  will 
be  performed,  and  the  potential 
contractor’s  long-standing  contractual 
relationship  wiffi  its  suppliers. 

(5)  Advise  the  offeror  of  available 
sources  of  information  on  potential 
small,  small  disadvantaged  and  women- 
owned  small  business  subcontractors,  as 
well  as  any  specific  concerns  known  to 
be  potential  subcontractors.  *  ^  * 

(6)  Obtain  advice  and 
recommendations  from  the  SBA 
procurement  center  representative  (if  . 
any)  and  the  agency  small  business 
specialist. 

19.705-7  [Amended] 

44.  Section  19.705-7  is  amended — 

a.  In  the  first  sentence  of  paragraph  (a) 
by  removing  the  word  “and”  the  first 
time  it  appears  and  inserting  a  comma 
in  its  place;  and  adding  the  phrase  “and 
women-owned  small”  after  the  word 
“disadvantaged”; 

b.  In  the  third  sentence  of  paragraph 
(d)  by  removing  the  words  “business 
and”  and  replacing  them  with  a  comma; 
and  adding  the  phmse  “and  women- 
owned  small”  after  the  word 
“disadvantaged”; 

c.  In  the  foiirth  sentence  of  paragraph 
(d)  by  removing  the  phrase  “business 
or”  and  inserting  a  comma  in  its  place; 


and  adding  the  phrase  “or  woman- 
owned  small”  after  the  word 
“disadvantaged”; 

d.  In  paragraph  (f)  by  removing  the 
words  “Business  and”  and  replacing 
them  with  a  comma;  and  addffig  the 
phrase  “and  Women-Owned  Small” 
after  the  word  “Disadvantaged”. 

45.  Section  19.706  is  amended  by 
revising  paragraphs  (a)(2)  and  (a)(3)  to 
read  as  follows: 

19.706  Responsibilities  of  the  cognizant 
administrative  contracting  officer. 

(a)  •  *  * 

(2)  Information  on  the  extent  to  which 
the  contractor  is  meeting  the  plan’s 
goals  for  subcontracting  with  eligible 
small,  small  disadvmtaged  and  women- 
owned  small  business  concerns; 

(3)  Information  on  whether  the 
contractor’s  efforts  to  ensure  the 
participation  of  small,  small 
disadvantaged  and  women-owned  small 
business  concerns  are  in  accordance 
with  its  subcontracting  plan; 
***** 

46.  Section  19.708  is  amended  by 
revising  paragraph  (a)  introductory  text, 

(b)  and  (c)  to  read  as  follows: 

19.708  Solicitation  provisions  and 
contract  clauses. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  52.219-8,  Utilization  of 
Small,  Small  Disadvantaged  and 
Women-Owned  Small  Business 
Concerns,  in  solicitations  and  contracts 
when  the  contract  amoimt  is  expected  to 
be  over  the  simplified  acquisition 
threshold  in  Part  13  imless — 

*  *  .  *  *  * 

(b) (1)  The  contracting  officer  shall, 
when  contracting  by  negotiation,  insert 
the  clause  at  52.219-9,  Small,  Small 
Disadvantaged  and  Women-Owned 
Small  Business  Subcontracting  Plan,  in 
solicitations  and  contracts  that 

(1)  Offer  subcontracting  possibilities, 

(ii)  Are  expected  to  exceed  $500,000 
($1,000,000  for  construction  of  any 
public  frcility),  and 

(iii)  Are  required  to  include  the  clause 
at  52.219-8,  Utilization  of  Small,  Small 
Disadvantaged  and  Women-Owned 
Small  Business  Concerns,  unless  the 
acquisition  h£is  been  set  aside  or  is  to  be 
accomplished  under  the  8(a)  program. 
When  contracting  by  sealed  bidding 
rather  than  by  negotiation,  the 
contracting  officer  shall  use  the  clause 
with  its  Alternate  I. 

(2)  The  contracting  officer  shall  insert 
the  clause  at  52.219-16,  Liquidated 
Damages — Subcontracting  Plan,  in  all 
solicitations  and  contracts  containing 
the  clause  at  52.219-9,  Small,  Small 
Disadvantaged  and  Women-Owned 
Small  Business  Subcontracting  Plan,  or 
its  Alternate  I. 


(c)(1)  The  contracting  officer  may, 
when  contracting  by  negotiation,  insert 
in  solicitations  and  contracts  a  clause 
substantially  the  same  as  the  clause  at 
52.219-10,  Incentive  Subcontract'' ng 
Program,  when  a  subcontracting  plan  is 
required  (see  19.702(a)(1)),  and 
inclusion  of  a  monetary  incentive  is,  in 
the  judgment  of  the  contracting  officer, 
necessary  to  increase  subcontracting 
opportunities  for  small,  small 
disadvantaged  and  women-owned  small 
business  concerns,  and  is  commensurate 
with  the  efficient  and  economir.al 
performance  of  the  contract;  unless  the 
conditions  in  paragraph  (c)(3)  of  this 
section  are  applicable.  The  contracting 
officer  may  vary  the  terms  of  the  clause 
as  specified  in  paragraph  (c)(2)  of  this 
section. 

(2)  Various  approaches  may  be  used 
in  the  development  of  small  small 
disadvantaged  and  women-owned  suiail 
business  concerns’  subcontracting 
incentives.  They  can  take  many  forms, 
firom  a  fully  quantified  schedule  of 
payments  based  on  actual  subcontract 
achievement  to  an  award  fee  approach 
employing  subjective  evaluation  criteria 
(see  paragraph  (c)(3)  of  this  section). 

The  incentive  should  not  reward  the 
contractor  for  results  other  than  those 
that  are  attributable  to  the  contractor’s 
efforts  under  the  incentive 
subcontracting  program. 

(3)  As  specified  in  paragraph  (c)(2)  of 
this  section,  the  contracting  officer  may 
include  small,  small  disadvantaged  and 
women-owned  small  business 
subcontracting  as  one  of  the  factors  to  be 
considered  in  determining  the  award  fee 
in  a  cost-plus-award-fee  contract;  in 
such  cases,  however,  the  contra  jting 
officer  shall  not  use  the  clause  at 
52.219-10,  Incentive  Subcontracting 
Program. 

19.811-3  [Amended] 

47.  Section  19.811-3(d)(3)  is  amended 
by  removing  the  citation  “19.502-2(b)” 
and  inserting  “19.502-2(c)”  in  its  place. 

Subpart  19.9  [Remove  and  Reserved] 

48.  Subpart  19.9,  consisting  of 
sections  19.901  and  19.902,  is  removed 
and  reserved. 

PART  20  [REMOVED  AND 
RESERVED] 

49.  Part  20  is  removed  and  reserved. 

PART  25— FOREIGN  ACQUISITION 

25.105  [Amended] 

50  Section  25.105  is  amended  in 
paragraph  (a)(1)  by  removing  the  phrase 
“that  is  not  a  labor  surplus  area 
concern”;  and  in  paragraph  (a)(2)  by 
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removing  the  phrase  “or  any  labor 
surplus  area  concern”. 

25.404  [REMOVED  AND  RESERVED] 

51.  Section  25.404  is  removed  and 
reserved. 

PART  26-OTHER  SOCIOECONOMIC 
PROGRAMS 

52.  The  Note  to  Part  26  is  amended  by 
removing  “20,”. 

26.104  [Amended] 

53.  Section  26.104  is  amended  in 
paragraphs  (a)  and  (b)  by  removing 
“Business  and”  and  inserting  a  comma 
in  its  place;  and  inserting  after  the  word 
“Disadvantaged”  the  phrase  “and 
Women-Owned  Small”. 

PART  42— CONTRACT 
ADMINISTRATION 

54.  Section  42.302  is  amended  by 
revising  paragraphs  (a)(52)  through 
(a)(55)  to  read  as  follows: 

42.302  Contract  administration  functions. 
***** 

(a)*  *  * 

(52)  Review,  evaluate,  and  approve 
plant  or  division-wide  small,  small 
disadvantaged  and  women-owned  small 
business  master  subcontracting  plans. 

(53)  Obtain  the  contractor’s  crurently 
approved  company-  or  division-wide 
plans  for  small,  small  disadvantaged 
and  women-owned  small  business 
subcontracting  for  its  commercial 
products,  or,  if  there  is  no  currently 
approved  plan,  assist  the  contracting 
officer  in  evaluating  the  plans  for  those 
products. 

(54)  Assist  the  contracting  officer, 
upon  request,  in  evaluating  an  offeror’s 
proposed  small,  small  disadvantaged 
and  women-owned  small  business 
subcontracting  plans,  including 
documentation  of  compliance  with 
similar  plans  imder  prior  contracts. 

(55)  By  periodic  surveillance,  ensure 
the  contractor’s  compliance  with  small, 
small  disadvantaged  and  women-owned 
small  business  subcontracting  plans  and 
any  labor  surplus  area  contractual 
requirements;  maintain  documentation 
of  the  contractor’s  performance  under 
and  compliance  with  these  plans  and 
requirements;  and  provide  advice  and 
assistance  to  the  fims  involved,  as 
appropriate. 

***** 

42.501  [Amended] 

55.  Section  42.501  is  amended  in 
paragraph  (b)  by  removing  the  word 
“and”  and  inserting  a  comma  in  its 
place;  and  inserting  after  the  word 
“disadvantaged”  the  phrase  “and 
women-owned  small”. 


56.  Section  42.502  is  amended  by 
revising  paragraphs  (i)  and  (j)  to  read  as 
follows: 

42.502  Selecting  contracts  for  postaward 
orientation. 

***** 

(i)  Contractor’s  status,  if  any,  as  a 
small  business,  small  disadvantaged  or 
women-owned  small  business  concern; 

(j)  Contractor’s  performance  history 
with  small,  small  disadvantaged  and 
women-owned  small  business 
subcontracting  programs; 
***** 

PART  44-SUBCONTRACTING 
POLICIES  AND  PROCEDURES 

44.202-2  [Amended] 

57.  Section  44.202-2  is  amended  in 
paragraph  (a)(4)  by  removing  the  phrase 
“labor  surplus  area  or”;  removing  the 
phrase  “business  concerns  and”  and 
inserting  a  comma  in  its  place;  and 
inserting  after  the  word 
“disadvantaged”  the  phrase  “and 
women-owned  small”. 

44.303  [Amended] 

58.  Section  44.303  is  amended  in 
paragraph  (e)  by  removing  the  phrase 
“labor  surplus  area  concerns  and”;  and 
inserting  after  the  word 
“disadvantaged”  the  phrase  “and 
women-owned  small”. 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

59.  Section  52.204-5  is  added  to  read 
as  follows: 

52.204-5  Women-Owned  Business. 

As  prescribed  in  4.603,  insert  the 
following  provision: 

Women-Owned  Business  (Oct  1995) 

(a)  Representation.  The  offeror  represents 
that  it  □  is,  □  is  not  a  women-owned 
business  concern. 

(h)  Definition.  “Women-owned  business 
concern,”  as  used  in  this  provision,  means  a 
concern  which  is  at  least  51  percent  owned 
by  one  or  more  women;  or  in  the  case  of  any 
publicly  owned  business,  at  least  51  percent 
of  the  stock  of  which  is  owned  by  one  or 
more  women;  and  whose  management  and 
daily  business  operations  are  controlled  by 
one  or  more  women. 

(End  of  provision) 

52.216-21  [Amended] 

60.  Section  52.216-21  is  amended  by 
revising  the  clause  date  to  read  ((XT 
1995),  in  Alternates  III  and  IV  by 
revising  the  dates  to  read  “(CXT 1995)” 
and  by  removing  the  phrase  “or  labor 
surplus  area”  from  the  introductory 
texts. 

61.  Section  52.219-1  is  revised  to  read 
as  follows: 


52.219-1  Small  Business  Program 
Representations. 

As  prescribed  in  19.304(a),  insert  the 
following  provision: 

Small  Business  Program  Representations 
(Oct  1995) 

(a) (1)  The  standard  industrial  classi&cation 

(SIC)  code  for  this  acquisition  is _ 

(insert  SIC  code). 

(2)  The  small  business  size  standard  is 
_ (insert  size  standard). 

(3)  The  small  business  size  standard  for  a 
concern  which  submits  an  offer  in  its  own 
name,  other  than  on  a  construction  or  service 
contract,  but  which  proposes  to  furnish  a 
product  which  it  did  not  itself  manufecture, 
is  500  employees. 

(b)  Representations.  (1)  The  offeror 
represents  and  certifies  as  part  of  its  offer  that 
it  □  is,  □  is  not  a  small  business  concern. 

(2)  (Complete  only  if  offeror  represented 
itself  as  a  small  business  concern  in  block 
(b)(1)  of  this  section.)  The  offeror  represents 
as  part  of  its  offer  that  it  □  is,  □  is  not  a  small 
disadvantaged  business  concern. 

(3)  (Complete  only  if  offeror  represented 
itself  as  a  small  business  concern  in  block 
(b)(1)  of  this  section.)  The  offeror  represents 
as  part  of  its  offer  that  it  □  is,  □  is  not  a 
women-owned  small  business  concent 

(c)  Definitions.  Small  business  concern,  as 
used  in  this  provision,  means  a  concern, 
including  its  affiliates,  that  is  independently 
owned  and  operated,  not  dominant  in  the 
field  of  operation  in  which  it  is  bidding  on 
Cfovemment  contracts,  and  qualified  as  a 
small  business  under  the  criteria  in  13  CTR 
Part  121  and  the  size  standard  in  paragraph 
(a)  of  this  provision. 

Small  disadvantaged  business  concern,  as 
used  in  this  provision,  means  a  small 
business  concern  that  (1)  is  at  least  51 
percent  unconditionally  owned  by  one  or 
more  individuals  who  are  both  socially  and 
economically  disadvantaged,  or  a  publicly  ' 
owned  business  having  at  least  51  percent  of 
its  stock  unconditionally  owned  by  one  or 
more  socially  and  economically 
disadvantaged  individuals,  and  (2)  has  its 
management  and  daily  business  controlled 
by  one  or  more  such  individuals.  This  term 
also  means  a  small  business  concern  that  is 
at  least  51  percent  unconditionally  owned  by 
as  economically  disadvantaged  Indian  tribe 
or  Native  Hawaiian  Organization,  or  a 
publicly  owned  business  having  at  least  51 

Cercent  of  its  stock  unconditionally  owned 
y  one  or  more  of  these  entities,  which  has 
its  management  and  daily  business 
controlled  by  members  of  an  economically 
disadvantaged  Indian  tribe  or  Native 
Hawaiian  Organization,  and  which  meets  the 
requirements  of  13  CFR  Part  124. 

Women-owned  small  business  concern,  as 
used  in  this  provision,  means  a  small 
business  concern — 

(1)  Which  is  at  least  51  percent  owned  by 
one  or  more  women  or,  in  the  case  of  any 
publicly  owned  business,  at  least  51  percent 
of  the  stock  of  which  is  owned  by  one  or 
more  women;  and 

(2)  Whose  management  and  daily  business 
operations  are  controlled  by  one  or  more 
women. 

(d)  Notice.  (1)  If  this  solicitation  is  for 
supplies  and  has  been  set  aside,  in  whole  or 
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in  p^,  for  small  business  concerns,  then  the 
clause  in  this  solicitation  providing  notice  of 
the  set-aside  contains  restrictions  on  the 
source  of  the  end  items  to  be  furnished. 

(2)  Under  15  U.S.C  645(d),  any  person 
who  misrepresents  a  firm’s  status  as  a  small 
or  small  disadvantaged  business  concern  in 
order  to  obtain  a  contract  to  be  awarded 
under  the  preference  programs  established 
pursuant  to  sections  ^a),  8(d),  9,  or  15  of  the 
Small  Business  Act  or  any  other  provision  of 
Federal  law  that  spteifically  references 
section  8(d)  for  a  definition  of  program 
eligibility,  shall — 

(i)  Be  punished  hy  imposition  of  fine, 
imprisoiunent,  or  both; 

(ii)  Be  subject  to  administrative  remedies, 
including  suspension  and  debarment;  and 

(iii)  Be  ineligible  for  participation  in 
programs  conducted  under  the  authority  of 
the  Act. 

(End  of  provision) 

52.210-2  (RamovscQ 

52.220-1  [Redesignated  as  52.218] 

62.  Section  52.219-2  is  removed  and 
52.220-1  is  redesignated  in  its  place  and 
is  revised  to  read  as  follows: 

52.210-2  Equal  Low  Bids. 

As  prescribed  in  19.304(b),  insert  the 
following  provision: 

Equal  Low  Bids  (Oct  1995) 

(a)  This  provision  applies  to  small  business 
concerns  only. 

(b)  The  bidder’s  status  as  a  labor  surplus 
area  (LSA)  concern  may  affect  entitlement  to 
award  in  case  of  tie  bids.  If  the  bidder  wishes 
to  be  considered  for  this  priority,  the  bidder 
must  identify,  in  the  following  space,  the 
LSA  in  which  the  costs  to  be  incurred  on 
accoimt  of  manufecturing  or  production  (by 
the  bidder  or  the  first-tier  sul^ntractors) 
amoimt  to  more  than  50  percent  of  the 
contract  price. 


(c)  Failure  to  identify  the  labor  surplus 
areas  as  specified  in  paragraph  (b)  of  this 
provision  will  preclude  the  bidder  from 
receiving  priority  consideration.  If  the  bidder 
is  awarded  a  contract  as  a  result  of  receiving 
priority  consideration  under  this  provision 
and  would  not  have  otherwise  received 
award,  the  bidder  shall  perform  the  contract 
or  cause  the  contract  to  be  performed  in 
accordance  with  the  obligations  of  an  LSA 
concern. 

(End  of  provision) 

52.21^  and  52.219-5  [Removed  and 
reserved] 

63.  Sections  52.219-3  and  52.219-5 
are  removed  and  reserved. 

64.  Section  52.219-6  is  amended  by 
revising  Alternate  I  to  read  as  follows: 

52.21 0-6  Notice  of  Total  Small  Business 
Set-Aside. 

***** 

Alternate  I  (OCT  1995).  When  the 
acquisition  is  for  a  product  in  a  class  for 


which  the  Small  Business  Administration 
has  determined  that  there  are  no  small 
business  manu&cturers  or  processors  in  the 
Federal  market  in  accordance  with  19.502- 
2(c),  delete  paragraph  (c). 

65.  Section  52.219-7  is  amended  by 
revising  the  date  of  the  clause;  in 
paragraph  (a)  by  removing  the 
definitions  Labor  surplus  area.  Labor 
surplus  area  concern,  and  Perform 
substantially  in  labor  surplus  areas',  and 
by  revising  paragraphs  (b)(4)  and  (c)  and 
Alternate  I  to  read  as  follows: 

52.219- 7  Nodes  of  Partial  Small  Business 
Sst-AsMe. 

***** 

Notioe  of  Partial  Small  Business  Set-Aside 
(Oct  1995) 

***** 

(b)  *  *  * 

(4)  The  contractor(s)  for  the  set-aside 
portion  will  be  selected  from  among  the 
small  business  concerns  that  submitted 
responsive  offers  on  the  non-set-aside 
portion.  Negotiations  will  be  conducted  with 
the  concern  that  submitted  the  lowest 
responsive  ofier  on  the  non-set-aside  portion. 
If  the  negotiations  are  not  successful  or  if 
only  part  of  the  set-aside.portion  is  awarded 
to  that  concern,  negotiations  will  be 
conduct^  with  the  concern  that  submitted 
the  second-lowest  responsive  o%r  on  the 
non-set-aside  portion.  This  process  will 
continue  until  a  contract  or  contracts  are 
awarded  for  the  entire  set-aside  portion. 
***** 

(c)  Agreement.  For  the  set-aside  portion  of 
the  acquisition,  a  manufectuier  or  regular 
dealer  submitting  an  ofifer  in  its  own  name 
agrees  to  furnish,  in  performing  the  contract, 
only  end  items  manufactured  or  produced  by 
small  business  concerns  inside  the  United 
States,  its  territories  and  possessions,  the 
Commonwealth  of  Puerto  Rico,  the  Trust 
Territory  of  the  Pacific  Islands,  or  the  District 
of  Columbia.  However,  this  requirement  does 
not  apply  in  connection  with  construction  or 
service  contracts. 

(End  of  clause) 

Alternate  I  (OCT  1995).  When  the 
acquisition  is  for  a  product  in  a  class  for 
which  the  Small  Business  Administration 
has  determined  that  there  are  no  small 
business  manufacturers  or  processors  in  the 
Federal  market  in  accordance  with  19.502- 
2(c),  delete  paragraph  (c). 

66.  Section  52.219-8  is  amended  by 
revising  the  section  heading;  the  clause 
heading  and  date;  paragraph  (a); 
redesignating  paragraph  (d)  as  (e)  and 
revising  it;  and  adding  a  new  paragraph 
(d)  to  read  as  follows: 

52.21 9- 8  Utilization  of  Small,  Small 
Disadvantaged  and  Women-Owned  Small 
Business  Concerns. 
***** 


Utilization  of  Small,  Small  Disadvantaged 
and  Women-Owned  Small  Business 
Concerns  (Oct  1995) 

(a)  It  is  the  policy  of  the  United  States  that 
small  business  concerns,  small  business 
concerns  owned  and  controlled  by  socially 
and  economically  disadvantaged  individuals 
and  small  business  concerns  owned  and 
controlled  by  women  shall  have  the 
maximum  practicable  opportimity  to 
participate  in  performing  contracts  let  by  any 
Federal  agency,  including  contracts  and 
subcontracts  for  subsystems,  assemblies, 
components,  and  related  services  for  major 
systems.  It  is  further  the  policy  of  the  United 
States  that  its  prime  contractors  establish 
procedures  to  ensure  the  timely  payment  of 
amounts  due  pursuant  to  the  terms  of  their 
subcontracts  with  small  business  concerns, 
small  business  concerns  owned  and 
controlled  by  socially  and  economically 
disadvantage  individuals  and  small 
business  concerns  owned  and  controlled  by 
women. 

***** 

(d)  The  term  “small  business  concern 
owned  and  controlled  by  women’’  shall  mean 
a  small  business  concern  (i)  which  is  at  least 
51  percent  owned  by  one  or  more  women,  or, 
in  the  case  of  any  publicly  owned  business, 
at  least  51  percent  of  the  stock  of  which  is 
owned  by  one  or  more  women,  and  (ii) 
whose  management  and  daily  business 
operations  are  controlled  by  one  or  more 
women;  and 

(e)  Contractors  acting  in  good  faith  may 
rely  on  written  representations  by  their 
subcontractors  regarding  their  status  as  a 
small  business  concern,  a  small  business 
concern  owned  and  controlled  by  socially 
and  economically  disadvantaged  individuals 
or  a  small  business  concern  owned  and 
controlled  by  women. 

(End  of  clause) 

67.  Section  52.219-9  is  amended  by 
revising — 

a.  The  section  heading; 

b.  The  clause  heading  and  date; 

c.  The  first  two  sentences  of 
para^aph  (c); 

d.  Paragraphs  (d),  (e),  (i),  and 
Alternate  I  to  read  as  follows: 

52.219-9  Small,  Small  Diaadvantaged  and 
Women-Owned  Small  Business 
Subcontracting  Plan. 
***** 

Small,  Small  Disadvantaged  and  Women- 
Owned  Small  Business  Subcontracting  Plan 
(Oct  1995) 

***** 

(c)  The  ofieror,  upon  request  by  the 
Contracting  Officer,  shall  submit  and 
negotiate  a  subcontracting  plan,  where 
applicable,  which  separately  addresses 
subcontracting  with  small  business  concerns, 
with  small  disadvantaged  business  concerns 
and  with  women-own^  small  business 
concerns.  If  the  ofieror  is  submitting  an 
individual  contract  plan,  the  plan  must 
separately  address  subcontracting  with  small 
business  concerns,  small  disadvantaged 
business  concerns,  and  women-owned  small 
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business  concerns  with  a  s^iarate  peit  for  the 
basic  contract  and  separate  parts  for  each 
opti(»  (if  any).  *  *  • 

(d)  The  ofh^’s  subcontracting  plan  shall 
indude  the  following: 

(1)  Goals,  expressed  in  tmms  of 
percentages  oi  total  {banned  subcontracting 
dollars,  fw  the  use  small  business 
concerns,  small  disadvantaged  business 
concerns  and  women-own^  small  business 
concerns  as  subcontract's.  The  offerw  shall 
indude  all  subcontracts  diat  contribute  to 
ctMutract  performance,  and  may  indude  a 
propcxtlonate  share  of  products  and  services 
that  are  normally  allocated  as  indirect  costs. 

(2)  A  statement  of— 

(i)  Total  ddlars  plarmed  to  be 
subcontracted; 

(ii)  Total  dollars  plarmed  to  be 
subcontracted  to  sinall  business  concerns; 

(iii)  Total  dollars  plarmed  to  be 
subcontracted  to  small  disadvantaged 
business  omcems;  and 

(iv)  Total  dollars  plarmed  to  be 
subccHitracted  to  women-owned  small 
business  concerns. 

(3)  A  description  of  the  prindpal  types  of 
supplies  and  services  to  be  subcontracted, 
and  an  identification  of  the  types  plarmed  for 
subcontracting  to  (i).  small  bu^ess  concerns, 
(ii)  small  disadvantaged  business  concmis 
and  (iii)  women-owned  small  business 
C(MK»mS. 

(4)  A  description  of  the  method  used  to 
develop  the  subcontracting  goals  in 
paragraph  (dXl)  of  this  clause. 

(5)  A  description  of  the  method  used  to 
identify  potential  sources  for  solicitation 
purposes  (e.g.,  existing  company  source  lists, 
the  Procurement  Automated  Source  System 
(PASS)  of  the  &nall  Business 
Administration,  the  National  Minmity 
Purchasing  Council  Vendor  Inforrrution 
Service,  the  Research  and  Information 
Division  of  the  Minority  Business 
Development  Agency  in  the  Deputment  of 
Commerce,  at  small,  small  disadvantaged 
and  women-owned  small  business  concerns 
trade  associations).  A  firm  may  rely  on  the 
infcwirution  ccmtained  in  PA^  as  an 
accurate  representation  of  a  concern’s  size 
and  ownership  characteristics  for  purposes  of 
maintaining  a  small  business  source  list.  A 
firm  may  rely  on  PASS  as  its  small  business 
source  list.  Use  of  the  PASS  as  its  source  list 
does  not  relieve  a  firm  of  its  responsibilities 
(e.g.,  outreach,  assistance,  counseling, 
publicizing  subcontracting  opportunities)  in 
this  clause. 

(6)  A  statement  as  to  whether  or  not  the 
offeror  included  indirect  costs  in  establishing 
subcontracting  goals,  and  a  description  of  the 
method  used  to  determine  the  proportionate 
share  of  indirect  costs  to  be  incurr^  with  (i) 
small  business  concmns,  (ii)  small 
disadvantaged  business  concerns,  and  (iii) 
women-owned  small  business  concerns. 

(7)  The  name  of  the  individual  employed 
by  the  offeror  who  will  administer  the 
offeror’s  subcontracting  program,  and  a 
description  of  the  duties  of  the  individual. 

(8)  A  description  of  the  efforts  the  offeror 
will  make  to  assure  that  small,  small 
disadvantaged  and  women-owned  small 
business  concerns  have  an  equitable 
opportunity  to  compete  for  subcontracts. 


(9)  Assurarrces  that  the  offeror  will  include 
the  clause  in  diis  contract  entitled 
“Utilization  of  Small,  &nall  Disadvantaged 
and  Women-Owned  Small  Business 
Concerns’’  in  all  subcontracts  that  (^er 
further  subcontracting  oj^rartunities,  and 
that  die  offem  will  require  all  subcontractors 
(except  small  business  concerns)  who  receive 
subcratracts  in  excess  of  $500,000 
($1,000,000  for  constructicMi  of  any  puhlk 
facility)  to  adapt  a  plan  similar  to  the  plan 
agreed  to  by  the  of^nor. 

(10)  Assurances  that  the  offeror  will  (i) 
cooperate  in  any  studies  or  surveys  as  may 
be  required,  (ii)  submit  periodic  reports  in 
mder  to  allow  the  Government  to  determine 
die  extent  of  compliance  by  the  (^erOT  with 
the  subamtracting  plan,  (iU)  submit  Standard 
Form  (SF)  294,  Subcontracdng  Report  for 
Individu^  Contracts,  and/or  SF  295, 

Summary  Subcontract  Report,  in  accwdance 
with  the  instructions  on  die  fnins,  and  (iv) 
ensure  that  its  subcontractors  agree  to  submit 
Standard  Forms  294  and  295. 

(11)  A  recitation  of  tlw  types  of  reccnds  the 
o^nx'  will  maintain  to  dcnfronstrate 
procedures  that  have  been  adt^ted  to  cmnply 
with  the  requirements  and  goals  in  the  plan, 
including  estdilishing  source  lists;  and  a 
description  of  its  effoi^  to  locate  small,  small 
disadvantaged  and  wmnen-owned  small 
business  concerns  and  award  subcontracts  to 
them.  The  recmds  shall  include  at  least  the 
following  (on  a  plant-wide  or  company-wide 
basis,  unless  otherwise  indicated): 

(i)  Source  lists  (e.g.,  PASS),  guides,  and 
other  data  that  identify  small,  small 
disadvantaged  and  women-owned  small 
business  concerns. 

(ii)  Organizations  contacted  in  an  attempt 
to  locate  sources  that  are  small,  small 
disadvant^cid  or  women-owned  small 
business  concerns. 

(iii)  Records  on  each  subcontract 
solicitation  resulting  in  an  award  of  more 
than  $100,000,  indicating  (A)  whether  small 
business  concerns  were  solicited  and  if  not, 
why  not,  (B)  whether  small  disadvantaged 
business  ctxicems  were  solicited  and  if  not, 
why  not,  (C)  whether  wcnnen-owned  small 
business  ccmcems  were  solicited  and  if  not, 
why  not,  and  (D)  if  applicable,  the  reason 
award  was  not  made  to  a  small  business 
concern. 

(W)  Records  of  any  outreach  efforts  to 
conitact  (A)  trade  associations,  (B)  business 
development  organizations,  and  (C) 
conferences  and  trade  fairs  to  locate  small, 
small  disadvantaged  and  women-owned 
small  business  sources. 

(v)  Records  of  internal  guidance  and 
encouragement  provided  to  buyers  through 

(A)  workshops,  seminars,  training,  etc.,  and 

(B)  monitoring  performance  to  evaluate 
compliance  wi^  the  program’s  requirements. 

(vi)  On  a  contract-l^-contract  basis,  records 
to  support  award  data  submitted  by  the 
offeror  to  the  Government,  including  the 
name,  address,  and  business  size  of  each 
subcontractor.  Contractors  having  company 
or  division-wide  annual  plans  ne^  not 
comply  with  this  requirement. 

(e)  In  order  to  effertively  implement  this 
plan  to  the  extent  consistent  with  efficient 
contract  performance,  the  Contractor  shall 
perform  the  following  functions: 


(1)  Assist  small,  small  disadvantaged  and 
women-owned  small  business  concons  by 
■Hanging  solicitations,  time  fcx  the 
preparation  of  bids,  quantities,  specificaticms, 
and  delivery  schedules  so  as  to  fecilitate  the 
participation  by  such  concerns.  Where  the 
rontractcx’s  lists  of  potential  small,  small 
disadvantaged  and  women-owned  small 
business  subomtractors  are  excessively  Irmg, 
reasonable  effort  shall  be  made  to  give  all 
such  small  business  ccmcems  an  cqiportunity 
to  ccnnpete  over  a  period  oif  time. 

(2)  l4ovide  adequate  and  timely 
considmation  of  the  potentialities  of  small, 
small  disadvantaged  and  wcmoen-owned 
small  business  ccmcems  in  all  “make-cx-buy’’ 
decnsicms. 

(3)  Counsel  and  discniss  subcontracting 
c^pcxtunities  with  representatives  of  smi^, 
sm^l  disadvantaged  and  wcxnen-owned 
small  business  finns. 

(4)  Provide  notice  to  subcontractors 
cxtnceming  penalties  and  remedies  for 
misrepresentaticms  of  business  status  as 
small,  small  disadvantaged  cx  women-owned 
small  business  fcx  the  purpose  of  obtaining 

a  subcontract  that  is  to  be  included  as  part 
or  all  of  a  goal  contained  in  the  Contractcx’s 
subcontracting  plan. 
***** 

(i)  The  failure  of  the  Contractor  or 
subcontractcx  to  comply  in  good  faith  with 
(1)  the  clause  of  this  contract  entitled 
“Utilization  Of  Small,  Small  Disadvantaged 
and  Women-Owned  Small  Business 
Concerns,’’  cx  (2)  an  approved  plan  required 
by  this  clause,  shall  be  a  material  brea^  of 
the  contract. 

(End  of  clause) 

Alternate  I  (OCT  1995).  When  contracting  . 
by  sealed  bidding  rathm-  than  by  negotiation, 
substitute  the  following  paragraph  (c)  for 
paragraph  (c)  of  the  basic  clause: 

(c)  The  apparent  low  bidder,  upon  request 
by  the  Contracting  Officer,  shall  submit  a 
subcontracting  plan,  where  applicable,  whicti 
separately  addrmses  subcontracting  with 
sn^l  business  concerns,  with  small 
disadvantaged  business  concerns  and  with 
women-owned  small  business  concerns.  If 
the  bidder  is  submitting  an  individual 
contract  plan,  the  plan  must  separately 
address  subcontracting  with  small  business 
concoms,  small  disadvantaged  business 
concerns  and  women-own^  small  business 
concerns,  with  a  separate  part  for  the  basic 
contract  and  separate  parts  for  each  option  (if 
any).  The  plan  shall  be  included  in  and  made 
a  part  of  the  resultant  contract.  The 
subcontracting  plan  shall  be  submitted 
within  the  time  specified  by  the  Contracting 
Officer.  Failure  to  submit  the  subcontracting 
plan  shall  make  the  bidder  ineligible  for  the 
award  of  a  contract. 

52.214-10  [Amendetq 

68.  Section  52.219-10  is  amended 
in — 

(a)  The  section  heading  and  clause 
heading  by  removing  “for  Small  and 
Small  Disadvantaged  Business 
Concerns”  and  revising  the  clause  date 
to  read  “Oct.  1995”. 

(b)  The  introductory  text  by  removing 
the  text  following  “19.708(c)(1).”  and 
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inserting  in  its  place  “insert  the 
following  clause:”;  and 

(c)  Paragraph  (a)  of  the  clause  by 
removing  “and”,  inserting  a  comma, 
and  removing  the  period  at  the  end  of 
the  sentence  and  inserting  “and  a 
certain  percentage  to  women-owned 
small  business  concerns.” 

52.219- 13  [Removed  and  reserved] 

69.  Section  52.219-13  is  removed  and 
reserved. 

70.  Section  52.219-16  is  amended  by 
revising  the  section  heading,  clause 
heading  and  date;  paragraph  (a);  the  first 
sentence  of  paragraph  (h);  and 
paragraphs  (d)  and  (f)  to  read  as  follows: 

52.219- 16  Liquidated  Damages— 
Subcontracting  Pian. 
***** 

Liquidated  Damages — Subcontracting  Plan 
(Oct  1995) 

(a)  Failure  to  make  a  good  faith  effort  to 
comply  with  the  subcontracting  plan,  as  used 
in  this  clause,  means  a  willful  or  intentional 
failure  to  perform  in  accordance  with  the 
requirements  of  the  subcontracting  plan 
approved  under  the  clause  in  this  contract 
entitled  “Small,  Small  Disadvantaged  and 
Women-Owned  Small  Business 
Subcontracting  Plan,”  or  willful  or 
intentional  action  to  frustrate  the  plan. 

(b)  If,  at  contract  completion,  or  in  the  case 
of  a  commercial  product  plan,  at  the  close  of 
the  fiscal  year  for  which  die  plan  is 
applicable,  the  Contractor  has  failed  to  meet 


its  subcontracting  goals  and  the  Contracting 
Officer  decides  in  accordance  with  paragraph 

(c)  of  this  clause  that  the  Contractor  fail^  to 
make  a  good  faith  effort  to  comply  with  its 
subcontracting  plan,  established  in 
accordance  with  the  clause  in  this  contract 
entitled  “Small,  Small  Disadvantaged  and 
Women-Owned  Small  Business 
Subcontracting  Plan,”  the  Contractor  shall 
pay  the  Government  liquidated  damages  in 
an  amount  stated.  •  *  * 
***** 

(d)  With  respect  to  commercial  product 
plans;  i.e.,  company-wide  or  division-wide 
subcontracting  plans  approved  imder 
paragraph  (g)  of  the  clause  in  this  contract 
entitled  “Small,  Small  Disadvantaged  and 
Women-Owned  Small  Business 
Subcontracting  Plan,”  the  Contracting  Officer 
of  the  agency  that  originally  approved  the 
plan  will  exercise  the  functions  of  the 
Contracting  Officer  under  this  clause  on 
behalf  of  all  agencies  that  awarded  contracts 
covered  by  that  commercial  product  plan. 
***** 

(f)  Liquidated  damages  shall  be  in  addition 
to  any  other  remedies  that  the  Government 
may  have. 

(End  of  clause) 

71.  Section  52.219-18  is  amended  by 
revising  Alternate  in  to  read  as  follows: 

52.21 9-1 8  Notification  of  Competition 
Limited  to  Eligible  8(a)  Concerns. 
***** 

Alternate  IB  (OCT  1995).  When  the 
acquisition  is  for  a  product  in  a  class  for 
which  the  Small  Business  Administration 


has  determined  that  there  are  no  small 
business  manufacturers  or  processors  in  the 
Federal  market  in  accordance  with  19.502- 
2(c).  delete  paragraph  (d). 

52.219- 22  [Removed  and  reserved] 

72.  Section  52.219-22  is  removed  and 
reserved, 

52.220- 2, 52.220-3,  and  52.220-4 
[Removed] 

73.  Sections  52.220-2,  52.220-3,  and 

52.220- 4  are  removed. 

PART  53— FORMS 

74.  Section  53.219  is  revised  to  read 
as  follows: 

53.219  Small  business  programs. 

The  following  standard  forms  are 
prescribed  for  use  in  reporting  small, 
small  disadvantaged  and  women-owned 
small  business  subcontracting  data,  as 
specified  in  Part  19: 

(a)  SF  294  (REV  OCT  1995), 
Subcontracting  Report  for  Individual 
Contracts.  (See  19.704(a)(5).) 

(b)  SF  295  (REV  OCT  1995).  Summary 
Subcontract  Report.  (See  19.704(a)(5).) 
SF  295  is  authorized  for  local 
reproduction  and  a  copy  is  furnished  for 
this  ptirpose  in  Part  53  of  the  loose-leaf 
edition  of  the  FAR. 

75.  Sections  53.301-294  and  53.301- 
295  are  revised  to  read  as  follows: 

BILUNQ  cooe  682fr-EP-P 
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SUBCONTRACTING  REPORT  FOR  INDIVIDUAL  CONTRACTS  0MB  No.:  9000-0006 

fS»e  instructions  on  nv9fSB)  Expires:  03/31/98 

Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  3  hours  per. response,  including  the  time  for 
reviewing  instructions,  sesrchir>g  existing  date  sources,  gad>ering  arvl  maintaining  the  data  rteeded,  and  completing  and  reviewing 
the  collection  of  information.  &nd  comments  regardir^g  this  burden  estimate  or  any  other  aspect  of  this  collection  of  information, 
including  suggestiorw  for  reducing  this  burden,  to  the  FAR  Secretariat  (VRS),  Office  of  Federal  Acquisition  Policy,  GSA, 
Washington,  DC  20405. 


1.  CORPORATION,  COIMPAMY  OR  SUBDIVISION  COVERED 

3.  DATE  SUSMITTED 

a.  COMPANY  NAME 

b.  STREET  ADDRESS 

4.  REKMTINO  KMOO  FROM  MCCmON  OF  CONTRACT  THRU: 

Q  MAR31  Q  8EPT30 

YEAR 

e.  CITY 

d.  STATE 

a.  ZrCOOE 

8.  TYPE  OF  REPORT 

2.  CONTRACTOR'S  ESTABLISHM0IT  CODE 

Q  REGULAR  Q  FMAL  Q  REVISEO 

a.  AOMNISTCRaiG  ACnVtTY  r/a— —  «*•«>»  ^pMotblt  hoMi 


Hi 

ARMY 

OSA 

Lj  NASA 

NAVY 

DOE 

Q  OTHER  FEDERAL  AGENCY 

AIRFOnCE 

DEFENSE  LOGISTICS  AGB«CY 

7.  REPORT  SUBMil  VLO  AS  (Chmek  oim  mid  pmddu  apptopriMm  mimbarl  \ 

B.  AGENCY  OR  CONTRACTOR  AWARDBiG  CONTRACT 

n  PRME  CONTRACTOR 

Q  SUBCONTRACTOR 

PRBdE  CONTRACT  NUMBER 

a.  AGENCY’S  OR  CONTiykCTOR'S  NAME 

SUBCONTRACT  NUMBER 

b.  STREET  ADDRESS 

9.  DOLLARS  AND  PERCENTAGES  94  THE  FOLLOWMG  BLOCKS: 

n  DO  MCLUOE  9I0IRECT  COSTS  1”!  DO  NOT  MCLUDE  BRNRECT  COSTS 

c.  CITY 

a.  ZIP  CODE 

SUBCONTRACT  AWARDS 


TYPE 

CURRENT  GOAL  I 

1  ACTUAL  CUMULATIVE 

WHOLE  DOLLARS 

PERCBIT 

WHOLE  DOUARS 

PERCENT 

10a.  SMALL  BUSINESS  CONCERNS  UndudB  SDB.  WOSB, 
HBCU/Mt)  (DoUbt  Amount  and  ParcBnt  of  10c.) 

10b.  LARGE  BUSINESS  CONCERNS  (Dollar  Amount  and  Partant 
of  10c.l 

10c.  TOTAL  (Sum  of  10b  and  10b.l 

100.0% 

100.0% 

11.  SMALL  DISADVANTAGED  (SOB)  CONCERNS  (Inchida 
HBCU/MD  (Dollar  Amount  and  Parcant  of  10c.l 

1 

i 

12.  WOMEN-OWNED  SMALL  BUSINESS  (WOSB)  CONCERNS 
/Do/Kar  Amount  and  Parcant  of  10c.) 

13.  NEMAfVCS 


t4«.  NAME  OF  MDIVIOUAL  ADMMISTERINQ  SUBCONTRACTINQ  PLAN 

! 

AREA  CODE 

NUMBER 

AUTHORIZED  FOR  LOCAL  REPROOUCTION 
•<Htion  i«  not 
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PrMei(b>d  by  OSA-FAR  (48  CFRI  63.219(a) 


Federal  Register  /  Vol.  60,  No.  180  /  Monday,  September  18,  1995  /  Rules  and  Regulations  48269 


GENERAL  MSTRUCTIONS 


1.  This  report  i«  not  raquirMl  from  anal  btMiitMaMw 

2.  This  report  ie  not  required  for  commerciei  products  for  which  a 
company-wide  annual  plan  (i.e.,  a  Commareial  Koducts  Han)  hae  been 
approved,  nor  from  large  busineeses  in  the  Department  of  Defertee  (DOD) 
Teet  ^ogram  for  Negotiation  of  Compreheneive  Suboontraeting  Plane. 
The  Summary  Subcontract  Report  (SF  295)  is  required  for  contractors 
operating  under  one  of  these  two  cottditions  and  should  be  submittod  to  ' 
the  Government  in  accordance  with  the  irtetructions  on  that  form. 

3.  This  form  collects  subcontract  award  data  from  prima 
contractors/subcontractors  that:  (a)  hold  otm  or  more  contracts  over 
$500,000  (over  $1,000,000  for  construction  of  e  public  facility):  and  (b) 
are  required  to  report  eubcontracts  awarded  to  SmsH  Business  (SB), 
SmsH  Disadvantage  Business  (SDB),  srtd  Women-Owrted  SmsH  Busirteas 
(WOSB)  concerns  under  a  aubentracting  plan.  For  the  Department  of 
Defense  (DOD),  the  National  Aaronauocs  and  Space  Administration 
(NASA),  and  the  Coast  Guard,  this  form  aleo  coUacts  subcontract  award 
data  for  Historically  Black  Collages  and  Univaraitias  (HBCUs)  and  Minority 
Institutions  (Mis). 

4.  Tltis  report  is  required  for  each  contract  containing  a  subcontractmg 
plan  and  must  be  submitted  to  the  administrative  contractirtg  officer 
(ACO)  or  contracting  officer  if  no  ACO  ia  assigned,  semi-annuairy  during 
contract  performance  for  the  periods  srKfed  March  31st  aitd  September 
30th.  A  eeparate  report  is  required  for  each  oontract  at  eontract 
eompletion.  Reports  are  due  30  days  after  the  dose  of  each  reporting 
peri(^  unless  otherwise  directed  by  the  contracting  officer.  Reports  are 
required  when  due.  regardless  of  whether  viere  has  been  any 
subcontracting  activity  sb^  the  inception  of  the  eontract  or  since  tha 
previous  report 

5.  Only  subcontracts  involving  performance  within  tha  U.S.,  its 
possessions,  ^erto  Rico,  and  the  Trust  Territory  of  the  ^dfic  Mends 
should  be  kvchidsd  in  this  report. 

6.  Purchases  from  a  corporation,  company,  or  aubdiviaion  that  ia  an 
affiliate  of  the  prime/subeontractor  are  not  included  In  this  report 

7.  Subcontract  award  data  reported  on  this  form  by  prime 
contractors/subcontractors  shall  be  limited  to  awards  made  to  their 
immediate  subcontractors.  Credit  cannot  be  taken  for  awards  ntade  to 
lower  tier  aubcontractors. 


SPECIFIC  INSTRUCTIONS 

BLOCK  2:  Enter  the  nine-position  Contractor  Establishment  Code  (CEC) 
that  idanti'fiae  the  apecific  contractor  eetabliahment.  (The  CEC  consists 
of  eight  digits  fotiowed  by  one  lattor.  h  is  the  respottaibiiity  of  tha 
eontracting  activity  to  obtain  tha  CEC  for  a  company  that  doee  iwt  have 
orw.  Tha  CEC  is  to  coincide  with  the  address  in  Block  1 .) 

BLOCK  4:  Check  only  orw.  Note  that  sH  subcontract  award  data 
reported  on  this  form  r^esents  activity  since  the  inception  of  the 
contract  through  tha  date  indicated  in  this  Mock. 

BLOCK  5:  Check  whether  this  report  is  s  ’Regular,*'  ’Final,*  and/or 
’Revised’  report.  A  ’Final’  rep^  should  be  checked  orily  if  the 
contractor  has  completed  the  eontract  or  subcontract  reportad  in  Block 
7.  A  ’Revised’  report  is  a  chartge  to  a  report  previously  submitted  for 
the  same  period. 

BLOCK  6:  Identify  the  department  or  agartcy  admmistermg  the  majority 
of  subcontracting  plans. 

BLOCK  7:  Indicate  whether  the  reporting  contractor  is  aubmittirtg  thia 
report  as  a  prime  contractor  or  subcontractor  ar>d  ths  prime  contract  or 
subcontract  number. 

BLOCK  8:  Enter  the  name  artd  address  of  ths  Fsdsral  department  or 
agartcy  awarding  the  contract  or  the  prime  contractor  awardirtg  the 
subcontract. 

BLOCK  9:  Check  tha  appropriate  Mock  to  irtdicate  whether  indirect 
costs  are  included  in  tha  dollar  amounts  in  Mocks  10a  through  12.  To 
ensure  comparability  between  the  goal  and  actual  eoluriMW.  tha 
contractor  may  include  bidireet  costs  m  ths  actual  column  only  if  the 
subcontracting  plan  included  kidiract  costs  kt  the  goaL 


BLOCKS  10a  through  12:  Under  ’Currant  <3oal.*  enter  the  dollar 
artd  percent  goals  in  sach  catagory  (SB,  SOB.  and,  WOSB)  from  the 
subcontracting  plan  approved  for  this  contract.  (If  the  original 
goals  agraed  upon  at  contract  sward  have  been  revised  as  a  result 
of  contract  modifications,  sntsr  the  original  goals  in  Block  13.  Ths 
amounts  sntsrsd  in  Blocks  10a  through  12  should  rsflact  the 
revised  goals.)  Under  ’Actual  Cumulativs,’  sntsr  actual 
suboonbact  achiavamants  (dolsr  and  paroant)  from  the  kwaption 
of  tha  contract  through  the  date  of  the  report  shown  in  Block  4.  In 
caees  where  indirect  costs  are  included,  the  amounts  should 
ktchida  both  direct  awarde  and  an  appropriate  prorated  portion  of 
indirect  awards. 

BLOCK  10a:  Report  ai  subcontracts  swarded  to  SBe  including 
subcontracU  to  SDBs  end  WOSBe.  For  DOD,  NASA,  artd  Coast 
Guard  eontraets,  inciuda  subcontracting  awards  to  HBCUs  and  Mis. 

BLOCK  10b:  Report  aB  subcontracts  awsrded  to  large  businsssss 
(LBs). 

BLOCK  10c:  Report  on  this  line  the  total  of  ad  subcontracts 
awarded  under  this  contract  (the  sum  of  lews  10a  and  10b). 

BLOCKS  1 1  artd  12:  Each  of  these  items  is  a  subcatsgory  of  Block 
10a.  Note  that  in  some  eases  ths  seme  doSars  may  m  reported  in 
both  Block  1 1  and  Block  12  |i.a.,  SDBs  owned  by  woman). 

BLOCK  11:  Report  aH  subcontracts  awarded  to  SDBs  (kicludkig 
women-owned  SDBs).  For  DOD,  NASA,  arul  CoM  Guard 
contracts,  include  subcontract  awards  to  HBCUs  and  Mis. 

BLOCK  12:  Report  aH  subcontracts  awarded  to  Womert-Owned 
firms  (indudkig  SDBe  owned  by  women). 

BLOCK  13:  Enter  a  short  narrative  explanation  if  (a)  SB,  SDB,  or 
WOSB  accomplishmants  faH  below  that  which  would  be  expected 
usiitg  a  straight-iirw  projection  of  goals  through  the  period  of 
contract  performance:  or  (b)  if  this  is  a  final  report,  any  one  of  tlw 
three  goals  was  not  mst. 

SFEOAL  BUSTRUCnONS  FOR  COMMERCIAL  FRODUCTS  FLANS 
DEFINITIONS 

1.  Commsreial  products  means  products  sold  in  substantial 
quantities  to  the  general  public  arvl/or  mdustry  at  astablidwd 
catalog  or  market  prices. 

2.  Subcontract  means  a  contract,  purchass  ordar,  amsndmsnt,  or 
othsr  legal  obligation  exacuted  by  the  prime 
contractor/subcontractor  calling  for  supplies  or  ssrvices  rsquirsd  for 
ths  psrformance  of  the  original  contract  or  subcontract. 

3.  Dkset  Subcontract  Awards  ars  thoss  that  ars  identified  with 
the  performance  of  one  or  more  apecific  Government  contract(s). 

4.  Indirect  costs  ars  thoss  which,  bacauss  of  incurrsnes  for 
common  or  joint  purposes,  ars  not  identified  with  apecific 
Government  contracts:  these  awards  are  related  to  Government 
contract  performance  but  remain  for  allocation  after  direct  awards 
have  bem  determined  and  identified  to  apecific  Government 
contracts. 

DISTRIBUTION  OF  THIS  REPORT 

For  ths  Awardktg  Agency  or  Contractor: 

The  original  copy  of  this  report  should  be  provided  to  the 
contracting  officer  at  the  agency  or  contractor  idantified  in  Block  8. 
For  contracts  with  DOD,  a  copy  should  also  bs  provided  to  the 
Defense  Logistics  Agency  (DLA)  at  the  cognizant  Defense  Contract 
Management  /krea  Operations  (DCMAO)  offics. 

For  ths  SmaH  Businaaa  Administration  (SBA): 

A  copy  of  this  raport  must  be  (xovided  to  the  cognizant 
Commsrical  Market  Representative  (CMR)  at  the  time  of  a 
complianca  raview.  It  la  NOT  necessary  to  mal  tha  SF  294  to  SBA 
unisas  apscifically  rsqusstad  by  tha  CMfL 
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fS»0  bistructhns  on  nvorso) 


0MB  No.:9000>0007 
Eigsires:  03/31/98 


or  mtormation  w  MtunatM  lo  avaraga  noura  par  raaponea,  mciuaing  ma  oma  lor  raviawittg  m 
aaarcMng  axiating  daU  aourcaa,  gatharing  and  maintaining  tha  data  naadad,  and  complating  and  raviawii^  tha  coHaction  of  information.  Sand 
commanta  ragardSng  thia  burdan  aatimata  or  any  othar  aapact  of  thia  coMaetion  of  information,  induding  auggaationa  for  raducmg  tMa  burdan,  to  tha  FAR 
Sacratariat  (VRS),  Offica  of  Fadarai  Acquiaition  PoKcy,  G^,  Waddngton.  DC  20405. 


nrA;ail*T?r 


Waddngton.  DC  20405. 


4.  KPOanNQ  KMOO  FROM  MiCEPnON  OF  conthact  imru 


□  YEAR 

OCT1-  n  0CT1  • 

MAR31  ssn-ao 


6.  TYPE  OF  REPORT 


2.  CONTRACTOR'S  ESTABLISHMENT  CODE 


e.  AOMMKTERMO  ACTMTYfnbaMaRadtwpAsaMaAMd 


7.  RB>ORT  SUBMITTEO  AS  (Oiaekonal 


8.  TYPE  OF  PLAN 


Q  PNME  CONTRACTOR 
□  SUBCONTRACTOR 


n  COMMERCIAL  PRODUCTS 


IF  FIAN  IS  A  COMMEROAL  FfKXXICT  FLAN.  SFECIFY  THE  FERCENTAOE  OF  THE 
OOUARS  ON  THIS  REPORT  ATTRiaUTAaiE  TO  THIS  AGENCY. 


CUMULATIVE  RSCAL  YEAR  SUBCONTRACT  AWARDS 
(Report  eumukrtfvo  Rguns  for  reporting  period  in  Bhek  4) 


10a.  SMALL  BUSINESS  CONCERNS  (Include  SDB,  WOSB,  HBCU/MII 
(DoHar  Amount  and  Percent  of  tOcJ 


10b.  LARGE  BUSINESS  CONCERNS  (Dollar  Amount  and  Percent  of  lOcJ 


10c.  TOTAL  (Sum  of  fOa  and  lOb.l 


1 1 .  SMALL  DISADVANTAGED  (SDB)  CONCERNS  (DoHar  Amount  and  Percent  of  10c.) 


12.  WOMEN-OWNEO  SMALL  BUSINESS  (WOSB)  CONCERNS 
(Dollar  Amount  and  Percent  of  10c  J 


13.  HISTORICALLY  BLACK  COLLEGES  AND  UNIVERSITIES  (HBCU)  AND  MINORITY 
INSTITUTIONS  (Ml)  df  applicable)  (Dollar  Amount  and  Percent  of  10c  ) 


15.  CONTRACTOR'S  OFFICIAL  WHO  AOMMISTERS  SUBCONTRACRNO  PROGRAM 


a.  NAME 

rmF - 

1  a.  TELEPHONE  NUMBER 

AREA  CODE 

NUMBER 

16.  CHIEF  EXECUTIVE  OFFICER 


a.  NAME 

e.  SIGNATURE 

b.  TRLE 

a.  DATE 

AUTHORIZED  FOR  LOCAL  REPHODUCTION 

PmwIoui  adition  ia  not  utaMa 
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OENERAL  MSTNUCnOIM 

1.  TM*  M^eit  b  Mt  wqubiE  fiMN  mmI  I 


2.  Thb  fMM  _  _ _  _  _ 

OMMncton/wlieoMMwton  t»MC:  (al  hoM  ona  or  mora  eontraeta  ovor  *600.000 
(ovar  *1.000,000  lor  oonatnietkin  of  a  puMe  facbtyl:  and  lb)  ara  raquirad  to 
laport  aubcontracta  awardad  to  Smal  Buainoaa  (SB).  8ma«  Obadvantaoad 
Buabiaaa  (SOB),  and  Wdman-Ownad  Smal  Buainaaa  (WOSB)  aonoama  yndar  a 
aubcontrocting  plan.  For  tlio  DapartoiaiH  of  Dafanaa  (IX)OI. 

Aaronaotba  and  Spaeo  AdndnbttaUan 
alao  aolacta  aubeontmet  award  dat  _ 

UwbaraMaa  (HBCUa)  and  Mbwiliy  InolllMbna  (Mb). 

3.  Tbb  laport  noMt  bo  anbrnlltod  aand  nnniialy  (for  too  abc  montha  ondad  Marelt 
31at  and  t)ia  twalva  montha  andod  Saptombor  SOlli)  far  aonbocto  arllb  Iba 
Dapartnwnt  of  Dafanaa  (OOO)  and  aniiMaly  (for  Ifia  twoba  monttw  andad 
Saptambar  30t)i)  for  eanbaeta  wkh  i  bdiaa  aganeba.  oxeapt  for  oonlraeta  oovorad 
by  an  approvod  CemmorcW  Praducta  Pbn  (aaa  apaeial  bwinictiona  bi  ilglii-lMnd 
cokjmn).  lUpotta  ara  diia  30  daya  aftor  Iba  claaa  of  ancb  rapaitoig  paHod. 


4.  Ibb  roport  may  ba  aubmMod  on  a  ooiporato,  eompany.  or  aobdiaWan  b. 
plant  or  dbWon  oparaUng  on  a  aaparate  profit  eontor)  baab.  unbaa  othaia 
dbactod  by  tlw  agonoy  awarding  ttw  oontraot. 

6.  If  a  pilmo  contTactor/auboontractor  b  porftanidng  work  for  mom  ttian  ona 
Fddaral  agancy.  a  aapamta  laport  abal  ba  anbndtfad  to  aaeb  aganey  aaaaiing  only 
dwt  aganey  a  eontraeta.  ptovidad  at  baat  ona  of  that  aganey%  eontraeta  b  ovar 
*500.000  (ovor  *1,000,000  for  conatniction  of  a  pu^  faeibyl  and  eentaina  a 


aubcontracting  plait, 
itaxt  inatruetion.) 


(Note  that  DOD  b  ooitaidarad  to  ba  a  abigb  aganey;  aaa 


6.  For  DOD,  a  eonaoUatad  mpert  abaidd  ba  aubnditad  for  al  aontmeta  awaidad 
by  matary  dapartmanta/agoneba  aetd/ar  aubeontiaeta  awardad  by  DOO  prima 
eontiaetora.  Howavar,  eontractora  involvad  in  eonatniction  and  ralatad 
maintananca  and  lapair  muat  aubmlt  a  aoparata  roport  for  oach  (XX)  eomponont. 

7.  Only  aubcontraeto  involving  parfomtanea  within  the  U.S..  ka  peaaaaabna. 
Puarto  Rico,  and  tha  Tnwt  Toiritory  of  tha  Paeifie  blanda  ahould  ba  btebidod  in 
thb  roport. 

B.  Purehaaea  from  a  eorpomtbn.  aampany,  or  anbdbdalan  that  b  an  affBate  of 
tba  prima/aubcontraetor  am  not  bebidod  b  tbb  roport. 

9.  Subcontract  award  data  raportad  on  thb  famr  by  prbna  eentractera/auboon- 
tractora  ahal  ba  bnitod  to  awarda  mado  to  thab  bunodiata  aubcontractora.  ftaiBl 
aannet  bo  takan  for  awarda  mada  to  bwar  tbr  aubcantiaetora. 

10.  Sao  apaeial  biatnictlona  in  right-hand  column  for  Commamial  Produeta  Plana. 
SPECIFIC  INSTRUenONS 

BLOCK  2:  Enter  tha  nina-poaition  Contractor  Eatablahmant  (bdo  (CEC)  that 
Mootffba  the  apacific  eontractor  eatablahmant.  (Tha  CEC  oonabta  of  eight  digRa 
folowad  by  ona  tetter.  R  b  tha  maponaibllly  af  tba  eantiacting  aetblly  to  abtab 
tba  CEC  far  a  company  that  dooa  net  bava  ana.  The  CEC  b  to  eolneida  wMi  tha 
addmaa  b  Block  1 .) 

BLOCK  4:  Chock  only  one.  Note  that  March  31  rapmaantte  the  ate  montha  from 
Octo^  Ite  and  that  Saptombor  30rh  rapraaonte  tha  twalva  montha  from  Octebar 
Ite.  Enter  the  year  of  tha  mportbg  period,  <i.e.,  Mai  31  or  Sept  30). 

BLOCK  6:  Chock  whathar  thb  roport  b  a  ’Regular,*  ’Final.*  and/or  ’fbvbad* 
rapM.  A  ’Finar  roport  ahoidd  ba  cbackad  only  If  the  oontmeter  baa  oontebtod 


al  tba  eontraeta  aoni 
k  b  laportbg.  A  * 


Nitainbg  aabeantraetlng  plana  awardad  by  the  aganey  to  whbh 
Ravbod'  roport  b  a  chariga  to  a  roport  pravloualy  aubmkted  for 


BLOCK  9:  bontify  tha  dapartmant  or  aganey  admbbterbg  tha  mborky  af 
aubcontracting  plana. 

BLOCK  7:  Thb  report  ancompaaaoa  al  eontraeta  with  the  Fadaral  Qovommant  for 
the  aganey  to  which  k  b  aubmkted.  bebading  aubcontracta  lacaivod  from  other 
bige  buainaaaaa  that  have  eontraeta  wkh  the  aanw  aganey.  bdbate  b  tNa  bloek 
whathar  the  contractor  b  a  prbia  contraotor,  aubeontractor.  or  both  (ebook  only 
ona). 

KOCK  B:  Cbaek  only  ana.  Chock  ’Commarcial  Produeta  Plan’  only  N  thb  roport 
b  under  an  approvod  Oommaroiaf  Ptoduete  Plan.  For  a  Commarcial  beducte  Plan, 
the  eontractor  muat  apoeify  the  pareantaga  of  ddara  b  Bloeka  fOa  through  13 
attributabte  to  tha  agancy  to  which  thb  roport  b  bobg  aubmktod. 

BLOCKS:  Wontify  the  mabr  pioduet  or  aarvloa  bwa  of  tha  lapertbg  orgwitaation. 

llMDugk  13:  Thaaa  ontrtea  aheuU  behido  al  auboontract  awarda 
roaul^  from  eontraeta  or  aubcontracta.  ragardbaa  of  dolar  amount,  laeabod 
from  tha  agi^  to  whbh  thb  roport  b  aubmkted.  If  mportbg  aa  a  aubeontractor. 
ra^  al  aubeordraeta  awarded  under  prbw  eontraeta.  Amounte  ahould  bokido 
b^diract  awarda  and  an  appropriate  prorated  portion  of  bdiraot  awarda.  (Tha 
bdkaM  portion  b  baaed  on  tha  poroontega  of  work  babg  parfemaad  for  tho 
oig^a^  to  whbh  tha  report  b  Mng  aubmkted  b  rolatbn  to  othar  work  bakw 
paifonnad  by  tha  primo  eontractor/aubcontraetor.)  Do  net  hr  kola  awarda  made  ta 
auppert  af  eemmarobi  baabaaa  anteac  ’Commaiteaf  Produeta’  b  ebaakad  b  Bteefc 

9  (aaa  Spacbilntenictbna  for  Comanarobi  produeta  Plana  bright  band  eolunmL 


CSlldk^BbSr*..'^  aaboantrootod  tbb  fbeal  yaar  tor  Iba  parbd 


itm  bebda 


10a:  Report  al  aubaantracte  awarded  to  SBa  bafadbg  m 
to  SOBa  and  WOSBa.  Fro  DOO.  NASA,  and  Caaat  (towdaaiMrai 
aubaantrortbg  awarda  to  HBCUa  and  Mb. 

BLOCK  10b;  Napart  al  aubaantroata  aarardad  to  brga  biabaaaai 

1^'  thb  Ine  tha  grand  total  of  al  auheontracta  (tha  aum 

af  bwa  10a  and  10b). 

KOm  11  and  13:  Each  of  thaaa  kama  b  a  auboatogory  of  Mock  10a. 

^  ••parted  on  bath  Mock  11 
and  Mack  12  9.o..  SOBa  oamad  by  wont^;  ihowba  arbarntmita  to 
unrv..  —  ».  -i™.-  - - -  __  ^ 


BL(NX  11:  Report  al  auboontracte  awardad  to  S(»a  Ibckidba 
amnortownadSOM.  Par  DOO.  NASA,  and  Caaat  Ouato  contiaetirKiCto 

anbaantroct  awarda  to  HBCUa  and  Mbu 

|N(^  12:  Raport  al  aubcontracta  awarded  to  Woman-Ownod  Smal 
Buainaaa  Rmaa  Ondudlng  SOBa  owned  bv  woman). 

BLOCK  13  IFdr  aontmeta  wkh  DOO.  NASA,  and  Coaat  Ouard):  toitar  tha 
dolar  vakte  of  al  aubcontracta  wkh  HBCUa/Mte. 

SPECIAL  BI8TRUCT10NS  FOR  COMMERCIAL  FROOUCTS  FLANS 

1.  Thb  roport  b  due  on  Octobar  30lh  each  yaar  for  the  pravleua  Saeal 
yaar  ondad  Saptombor  30th. 

2.  Tho  annual  roport  aubmktod  by  raportkig  organhationa  that  havo  an 
approved  oompany-wMa  annual  aubcontracting  plan  for  eommarelal 
praducta  bial  bekida  al  auboontraetbg  actiwky  under  eommarelal  produeta 
plana  b  affect  during  tha  yaar  and  abal  ba  aubmkted  b  addhbn  to  tha 
rogubad  raparta  far  otbar  than  aammarebi  praducta.  If  any. 

3.  Enter  b  Bloeka  10a  through  13  the  total  of  al  aubcoMract  awarda 
under  the  oontraetor’a  Commarcial  Produeta  Plan.  Show  b  Heck  8  tho 
paroantaga  of  tbb  total  that  b  attrbutobb  to  tha  aganey  to  whbh  dda 
roport  b  b^  aubmktod.  Thb  roport  muat  bo  aubmkted  to  each  aganey 
bom  udiieh  eontraeta  for  oonunareial  produeta  oovorad  by  an  approved 
Commarcial  Produeta  Plao  araro  raealvad. 

DEFBNTIONS 

1.  Commarcial  produeta  moana  produeta  aoM  b  aubatantW  quantkba  to 

tha  gonaral  puMte  and/or  bduatry  at  aatablahad  catalog  or  marfcot  prieaa. 

2.  Subcontract  moana  a  eontract  purchaao  ardor,  amandmant.  or  othar 
bgal  obIgtNon  axacikad  by  tho  primo  oontracter/auboontractor  eaHng  for 
aupplaa  or  aarviooa  raquirod  for  tho  parformanea  of  the  original  oordraet  or 
auboontract. 

3.  Obaet  Subcontraet  Awarda  are  thorn  that  am  Mantlfbd  with  tha 
parfermanea  of  ona  or  ntoro  apodfic  Qovanunont  oerkraetia). 

4.  bdiraot  SuboMdraet  Awarda  are  thaaa  whbh,  baeauaa  of  bounanoa 
for  eommon  or  Joint  purpoaao.  am  not  idantifbd  with  apacific  Qovanunont 
•"•k^octa;  thaaa  awarda  are  related  to  Qovammant  oontraot  porfomaanea 
but  ramob  for  oloeation  aftor  dboet  awarda  havo  boon  dotomdnad  «id 


SUBINTTAL  ADDRESSES  FOR  ORfOBIIAL  REPORT 


ForDOO 

affba  aa  atatad  b  «ba  aantroat. 

Par  Cbdbui  Igaaay  Cantraatata^  aarto  raparta  to  awardbg  agancy: 

■MsbPbs^te  fg 

Woahington.  DC20648 

2.  OTHER  FEDERAL  DB>AfnMBITS  OR  AQSfCIES:  Forward 

roport  to  tha  OSOaU  Dhactor  urdaaa  otharwba  ptovidad  for  b 
batruettorw  by  tha  Dapartmant  or  Aganey. 

FOR  ALL  CONTRACTORS: 

SMAU  BUSWESS  AOMMBTRATION  (SBA):  Sand  ’bfo  copy’  to  tha 
oegniiant  Cotiunarcial  Market  Rapmaantativa  (CMR)  at  the  addrooe  providad 
by  SBA.  Col  SBA  Hoadguartora  b  Waahbgton.  DC  at  (202)  206-M76  for 
corroct  addraac  if  unknown. 


STANDARD  FORM  295  (REV.  i(V96l  BACK 
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{FR  Doc.  95-22780  Filed  9-15-95;  8:45  am] 
HUJNQ  COOC  M20-EP-C 


48  CFR  Parts 

[FAC  90-32;  FAR  Case  9S-006;  Item  VI] 

RIN  9000-AG60 

Federal  Acquisition  Regulation; 
Publicizing  Contract  Actions 

AQENaES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
6uid  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Coimcil  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  to  a  final  rule  to  revise  FAR 
section  5.207(b)(4),  Preparation  and 
transmittal  of  synopses.  The  revision 
deletes  the  requirement  for  the  Federal 
Information  Processing  Standard  (FIPS) 
Number  in  Commerce  Business  Daily 
s)rnopses  and,  in  lieu  thereof,  requests 
C^vemment  Muting  Office  (GPO) 
Billing  Account  Code  information. 
EFFECTIVE  DATE:  October  1, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ralph  De  Stefano  at  (202)  501-1758  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-32,  FAR  case  95- 
606,  Publicizing  Contract  Actions. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

For  approximately  45  years,  the 
Commerce  Business  Daily  (CBD)  has 
provided  fioe  printing  services  to  the 
agencies.  During  this  period,  printing 
expenses  were  paid  with  appropriated 
funds.  Beginning  October  1, 1995,  the 
CBD  will  no  longer  receive  appropriated 
funds  for  this  purpose,  and  the 
Department  of  Commerce  will  be 
required  to  charge  agencies  a  fee  for 
printing  services.  The  cost  will  be  a  flat 
rate  of  $18  per  notice  and  bills  will  be 
sent  to  the  agency  that  issues  the  notice. 
The  Government  Printing  Office  (GPO) 
has  agreed  to  provide  billing  and 
collection  services  and,  in  order  to 
facilitate  this,  agencies  will  need  to 
include  their  GPO  account  number  in 
all  CBD  notices.  The  proposed  changes 
to  the  FAR  will  enable  GPO  to  properly 
bill  and  collect  from  the  individual 
agency  that  has  placed  a  CBD  notice. 


B.  Regulatory  Flexibility  Act 
The  final  rule  does  not  constitute  a 
significant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  Public  Law 
98-577  and  publication  for  public 
comment  is  not  required.  Therefore,  the 
Regulatory  Flexibility  Act  does  not 
apply.  However,  comments  from  small 
entities  concerning  the  affected  FAR 
subpart  will  be  considered  in 
accordance  with  5  U.S.C.  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  cite  FAR  case  95-606  in 
correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub. 

L.  96-511)  does  not  apply  because  this 
final  rule  imposes  no  new  reporting 
requirements  or  collections  of 
information  firom  offerors,  contractors, 
or  members  of  the  public  which  require 
the  approval  of  OMB  imder  44  U.S.C. 
3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  5 
Government  procurement. 

Dated:  September  7, 1995. 

C  Allen  Olson, 

Director,  Office  of  Federal  Acquisition  Policy. 

Therefore,  48  CFR  Part  5  is  amended 
as  set  forth  below:  _ 

1.  The  authority  citation  for  48  CFR 
Part  5  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  &-PUBUCIZING  CONTRACT 
ACTIONS 

2.  Section  5.207  is  amended  by 
revising  paragraph  (b)(4).  Item  4,  and 
paragraph  (b)(6).  Item  4,  to  read  as 
follows: 

5.207  Preparation  and  transmittal  of 
synopses. 

***** 

(b)(4)  *  *  * 

***** 

4.  GOVERNMENT  PRINTING  OFFICE 
(GPO)  BILLING  ACCOUNT  CODE. 

(The  originating  office’s  account 
number  used  by  ffie  GPO  for  billing  and 
collection  purposes.  The  field  len^  is 
nine  alpha-numeric  characters.  The  first 
three  characters  entered  are  “GPO”  and 
then  the  following  six  characters  are  the 
numeric  accoimt  number.  Agencies 
should  contact  the  GPO’s  Office  of 
Comptroller  for  additional  information. 
Enter  N/A  if  an  accoimt  number  has  not 
been  assigned.) 

***** 

(b)(6)*  *  * 

*  *  *  *  * 


4.  GP0123456!! 
***** 

[FR  Doc.  95-22781  Filed  9-15-95;  8:45  am) 
BILUNO  CODE  6820-EP-P 


48  CFR  Parts  28, 32,  and  52 
[FAC  90-32;  FAR  Case  94-762;  Item  VII] 

RIN  9000-AQ35 

Federal  Acquisition  Regulation; 
Subcontractor  Payments 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Final  rule. 


SUMMARY:  This  final  rule  is  issued 
pursuant  to  the  Federal  Acquisition 
Streamlining  Act  of  1994,  Public  Law 
103-355  (the  Act).  The  Federal 
Acquisition  Regulatory  Council  is 
amending  the  Federal  Acquisition 
Regulation  (FAR)  to  implement  Sections 
2091  and  8105  of  the  Act  which  address 
subcontractor  payments,  requests  for 
information,  and  bonds.  This  regulatory 
action  was  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30, 1993. 

EFFECTIVE  DATE:  October  1, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  S.  Galbraith,  Finance/Payment 
Team  Leader,  at  (703)  697-6710,  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-32,  FAR  case  94- 
762. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Federal  Acquisition  Streamlining 
Act  of  1994,  Pub.  L.  103-355  (the  Act), 
provides  authorities  that  streamline  the 
acquisition  process  and  minimize 
burdensome  government-unique 
requirements. 

This  notice  announces  revisions 
developed  under  FAR  case  94-762.  The 
following  sections  of  the  Federal 
Acquisition  Streamlining  Act  are 
implemented  by  this  final  rule: 

Section  2091  of  the  Act  changed 
section  806,  subsection  (c),  of  the  Fiscal 
Years  1992  and  1993  Defense 
Authorization  Act  by  striking  the 
existing  subsection  (c)  and  inserting  a 
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new  subsection  (c).  The  stricken  words 
had  permitted  the  FAR  Council  to 
substitute  FAR  coverage  for  coverage 
otherwise  required  firom  the  Secretary  of 
Defense.  The  substituted  words  require 
the  FAR  Council  to  place  in  the  FAR,  for 
Government-wide  applicability,  the 
coverage  required  of  the  Secretary  of 
Defense. 

Additionally,  Section  8105  of  the  Act 
changed  section  806  of  the  Fiscal  Years 
1992  and  1993  Defense  Authorization 
Act  by  striking  the  existing  subsection 
(b)  and  inserting  a  new  subsection  (b). 
The  stricken  words  dealt  with  deadlines 
for  the  implementation  in  regulations  of 
the  statutory  requirements,  and  that 
coverage  is  no  longer  pertinent.  The 
substituted  language  creates  an 
exemption  from  the  requirements  of  the 
statute  for  the  acquisition  of  commercial 
items.  Therefore,  the  clause  prescription 
at  FAR  28.106— 4(b)  has  been  revised  to 
reflect  this  exemption. 

The  final  rule  is,  except  for  minor 
adjustments,  the  same  language  which 
was  previously  in  the  Defense  Federal 
Acquisition  Regulation  Supplement,  at 

228.106-4-70,  228.106-6,  232.970,  and 
252.228-7006  and  proposed  in  the 
Federal  Register  on  February  2, 1995. 

It  should  be  noted  that  Se^ion 
4104(b)  of  the  Act  concerning 
subcontractor  payments  imder  smaller 
construction  contracts  is  being 
addressed  in  a  separate  case.  This  case, 
94-762,  addresses  only  the  changes 
required  by  Sections  2091  and  8105.  It 
should  also  be  noted  that  the 
duplication  of  responsibilities  for 
furnishing  copies  of  bonds  in  28.106- 
6(d)(3)  and  the  clause  in  52.228-12  is 
intentional.  The  statute  assigns  this 
responsibility  to  both  the  Government 
and  contractor.  Finally,  the  language  in 

32.112-l(c)  concerning  “administrative 
and  other  remedial  action”  deliberately 
does  not  go  into  detail  as  to  what  these 
actions  are.  The  specifics  of  these  areas 
and  especially  the  regulations  and 
procedures  are  peculiar  to  each  agency. 
The  wording  is  derived  from  the 
underlying  statute. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  it 
merely  requires  the  contracting  officer 
or  the  contractor  to  furnish  bonding 
information  to  subcontractors  upon 
request,  and  provides  for  remedies 


which  only  apply  to  contractors  who 
fail  to  make  payment  to  subcontractors. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub. 

L.  96-511)  is  deemed  to  apply  berause 
the  final  rule  contains  information 
collection  requirements.  Accordingly,  a 
request  for  approval  of  a  new 
information  collection  requirement 
concerning  Subcontractor  Payments  was 
submitted  to  the  Office  of  Management 
and  Budget  and  approved  through 
March  31, 1998,  OMB  Control  No. 
9000-0135.  Public  comments 
concerning  this  request  were  invited 
through  a  Federal  Register  notice  at  60 
FR  6526,  February  2, 1995. 

D.  Public  Comments 

A  proposed  rule  was  published  in  the 
Federal  Register  at  60 6602, 

February  2, 1995.  During  the  public 
comment  period,  six  comments  were 
received.  For  the  most  part,  these 
comments  raised  editorial  and  cross- 
reference  points,  which  have  been 
corrected.  One  commentor  expressed 
concern  about  the  use  of  the  term  “non¬ 
commercial”,  and  suggested,  as  an 
alternative,  the  term  “other-than- 
commercial.”  While  the  suggested  term 
may  be  logically  more  accurate,  the  term 
“non-commercial”  has  been  used 
throughout  all  the  new  Part  32  coverage, 
and  appears  to  be  correctly  understood. 
It  was  concluded  that  this  change  in 
terminology  would  not  significantly 
improve  the  coverage,  so  the  suggestion 
was  not  adopted. 

List  of  Subjects  in  48  CFR  Parts  28, 32, 
and  52 

Government  procurement. 

Dated:  September  7, 1995. 

Edward  C  Loeb, 

Deputy  Project  Manager  for  the 
Implementation  of  the  Federal  Acquisition 
Streamlining  Act  of 1 994. 

Therefore,  48  CFR  Parts  28,  32,  and  52 
are  amended  as  set  forth  below:  _ 

1.  The  authority  citation  for  48  CFR 
Parts  28,  32,  and  52  continues  to  read 
as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C  2473(c). 

PART  2&-BONDS  AND  INSURANCE 

2.  Section  28.106-4  is  amended  by 
designating  the  existing  text  as 
paragraphia)  and  adding  (b)  to  read  as 
follows: 

28.106-4  Contract  clause. 
***** 

(b)  In  accordance  with  Section 
806(a)(3)  of  Pub.  L.  102-190,  as 
amended  by  Sections  2091  and  8105  of 


Pub.  L.  103-355,  the  contracting  officer 
shall  insert  the  clause  at  52.228-12, 
Prospective  Subcontractor  Requests  for 
Bon^,  in  solicitations  and  contracts 
with  respect  to  which  a  payment  bond 
will  he  furnished  pursuant  to  the  Miller 
Act  (see  28.102-1),  except  for  contracts 
for  the  acquisition  of  commercial  hems 
as  defined  in  Subpart  2.1. 

3.  Section  28.106-6  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

28.106-6  Furnishing  information. 
***** 

(d)  Section  806(a)(2)  of  Pub.  L.  102- 
190,  as  amended  by  Sections  2091  and 
8105  of  Pub.  L.  103-355,  requires  that 
the  Federal  Government  provide 
information  to  subcontractors  on 
payment,  bonds  imder  contracts  for 
other  than  commercial  items  as  defined 
in  Subpart  2.1.  Upon  the  written  or  oral 
request  of  a  subcontractor/supplier,  or 
prospective  subcontractor/supplier, 
imder  a  contract  with  respect  to  which 
a  payment  bond  has  been  furnished 
pursuant  to  the  Miller  Act,  the 
contracting  officer  shall  promptly 
provide  to  the  requester,  either  orally  or 
in  writing,  as  appropriate,  any  of  the 
following: 

(1)  Name  and  address  of  the  surety  or 
sureties  on  the  payment  bond. 

(2)  Penal  amount  of  the  payment 
bond. 

(3)  Copy  of  the  payment  bond.  The 
contracting  ofiicer  may  impose 
reasonable  fees  to  cover  the  cost  of 
copying  and  providing  a  copy  of  the 
payment  bond. 

PART  32— CONTRACT  FINANCING 

4.  Sections  32.112,  32.112-1  and 

32.112- 2  are  added  to  read  as  follows: 

32.1 1 2  Payment  of  subcontractors  under 
contracts  for  non-commerciai  items. 

32.1 12- 1  Subcontractor  assertions  of 
nonpayment 

(a)  In  accordance  with  Section 
806(a)(4)  of  Pub.  L.  102-190,  as 
amended  by  Sections  2091  and  8105  of 
Pub.  L.  103-355,  upon  the  assertion  by 
a  subcontractor  or  supplier  of  a  Federal 
contractor  that  the  subcontractor  or 
supplier  has  not  been  paid  in 
accordance  with  the  payment  terms  of 
the  subcontract,  purchase  order,  or  other 
agreement  with  the  prime  contractor, 
the  contracting  officer  may  determine — 

(1)  For  a  construction  contract, 
whether  the  contractor  has  made — 

(i)  Progress  payments  to  the 
subcontractor  or  supplier  in  compliance 
with  Chapter  39  of  Title  31,  United 
States  Code  (Prompt  Payment  Act);  or 

(ii)  Final  payment  to  the 
subcontractor  or  supplier  in  compliance 
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with  the  terms  of  the  subcontract, 
purchase  order,  or  other  agreement  with 
the  prime  contractor; 

(2)  For  a  contract  other  than 
construction,  whether  the  contractor  has 
made  progress  payments,  final 
payments,  or  o^er  payments  to  the 
subcontractor  or  supplier  in  compliance 
with  the  terms  of  the  subcontract, 
purchase  order,  or  other  agreement  with 
the  prime  contractor;  or 

(3)  For  any  contract,  whether  the 
contractor’s  certification  of  payment  of 
a  subcontractor  or  supplier 
accompanying  its  payment  request  to 
the  Government  is  accurate. 

(b)  If,  in  making  the  determination  in 
paragraphs  (a)(1)  and  (2)  of  this  section, 
the  contracting  officer  finds  the  prime 
contractor  is  not  in  compliance,  the 
contracting  officer  may — 

(1)  Encoiirage  the  contractor  to  make 
timely  payment  to  the  subcontractor  or 
supplier;  or 

(2)  If  authorized  by  the  applicable 
payment  clauses,  reduce  or  suspend 
pro^ss  payments  to  the  contractor. 

(^  If  the  contracting  officer 
determines  that  a  certification  referred 
to  in  paragraph  (a)(3)  of  this  section  is 
inaccurate  in  any  material  respect,  the 
contracting  officer  shall  initiate 
administrative  or  other  remedial  action. 

32.1 1 2-2  Subcontractor  requests  for 
Information. 

(a)  In  accordance  with  Section 
806(a)(1)  of  Pub.  L.  102-190,  as 
amended  by  Sections  2091  and  8105  of 
Pub.  L.  103-355,  upon  the  request  of  a 
subcontractor  or  supplier  under  a 
Federal  contract  for  a  non-commercial 
item,  the  contracting  officer  shall 
promptly  advise  the  subcontractor  or 
supplier  as  to — 

(1)  Whether  the  prime  contractor  has 
submitted  requests  for  progress 
payments  or  other  payments  to  the 
Federal  Government  under  the  contract; 
and 

(2)  Whether  final  payment  imder  the 
contract  has  been  made  by  the  Federal 
Government  to  the  prime  contractor. 

(b)  In  accordance  with  5  U.S.C. 
552(b)(1),  this  subsection  does  not  apply 
to  matters  that  are — 

(1)  Specifically  authorized  under 
criteria  established  by  an  Executive 
order  to  be  kept  classified  in  the  interest 
of  national  defense  or  foreign  policy; 
and 

(2)  Properly  classified  pursuant  to 
such  Executive  order. 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

6.  Section  52.228-12  is  added  to  read 
as  follows: 


52.228-12  Prospective  Subcontractor 
Requests  for  Bonds. 

As  prescribed  in  28.106-4(b),  use  the 
following  clause: 

Prospective  Subcontractor  Requests  For 
Bonds  (Oct  1995) 

In  acoHtlance  with  Section  806(a)(3)  of 
Pub.  L.  102-190,  as  amended  by  Sections 
2091  and  8105  of  Pub.  L  103-355,  upon  the 
request  of  a  prospective  subcontractor  or 
supplier  offering  to  furnish  labor  or  material 
for  the  performance  of  this  contract  for  which 
a  payment  bond  has  been  furnished  to  the 
Government  pursuant  to  the  Miller  Act,  the 
Contractor  shall  promptly  provide  a  copy  of 
such  payment  bond  to  the  requester. 

(End  of  clause) 

IFR  Doc.  95-22782  Filed  9-15-95;  8:45  am) 
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48  CFR  Parts  32, 33,  and  52 
[FAC  90-32;  FAR  Case  94-731;  Item  VIII] 

RIN  9000-AG52 

Federal  Acquisition  Regulation; 
Reimbursement  of  Protest  Costs 

AGENCIES:  Department  of  Defense  (DOD), 
(General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Acquisition 
Regulatory  Coimcil  is  promulgating  this 
final  rule  to  allow  the  Government  to 
seek  reimbursement  for  protest  costs  it 
has  paid  a  protester  where  the  protest 
has  been  sustained  based  upon  the 
awardee’s  misrepresentation.  In 
addition  to  any  other  remedies 
available,  the  (k)vemment  may  collect 
this  debt  by  offsetting  the  amount 
against  any  payment  due  the  awardee 
.imder  any  Ciovemment  contract  the 
awardee  might  have.  This  regulatory 
action  was  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30, 1993. 

EFFECTIVE  DATE:  October  1, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Oaig  Hodge,  Protests/Disputes  Team 
Leader  at  (703)  274-8940  in  reference  to 
this  FAR  case.  For  general  information, 
contact  the  FAR  Secretariat,  Room  4037, 
GS  Building,  Washington,  I^  20405 
(202)  501-4755.  Please  cite  FAC  90-32, 
FAR  case  94-731,  Reimbursement  of 
Protest  Costs. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Federal  Acquisition  Streamlining 
Act  of  1994  (the  Act),  Pub.  L.  103-355, 


provides  authorities  that  streamline  the 
acquisition  process  and  minimize 
bu^ensome  Government-unique 
requirements. 

This  case  presents  FAR  amendments 
developed  under  FAR  Case  94-731, 
Reimbiursement  of  Protest  Costs. 

Sections  1016, 1403,  and  1435  of  the 
Act  provide  that  agencies  may  be 
required  to  pay  protest  and  offer 
preparation  costs  to  protesters  under 
certain  circumstances.  Often  as  the 
result  of  discovery  during  a  protest, 
misrepresentations  may  be  detected  that 
could  not  have  been  reasonably  known 
to  the  agency’s  evaluators.  A  protest 
may  be  sustained  where  the  award  has 
been  induced  by  a  material 
misrepresentation  by  the  awardee.  Such 
situations  often  involve  proposed  “key 
personnel.” 

The  agency  is  without  effective 
remedy  in  such  cases.  Theoretically,  the 
agency  could  ask  the  Department  of 
Justice  to  file  a  lawsuit  against  the 
offeror  making  the  misrepresentations. 
However,  due  to  the  heavy  workload  of 
the  Justice  attorneys,  this  is  not  a 
practical  alternative.  This  FAR  change 
will  not  adversely  affect  any  substantive 
right  of  an  offeror.  Under  the  language, 
the  CJovemment  remedy  is  to  offset  such 
costs  on  the  same  or  an  unrelated 
contract.  If  the  offeror  believes  that  the 
offset  is  not  justified,  it  may  appeal  the 
action  to  the  agency,  or  imder  the 
Contract  Disputes  Act  to  either  a  Board 
of  Contract  Appeals  or  the  Court  of 
Federal  Claims. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
C^neral  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  the 
vast  majority  of  contracts  do  not  involve 
protests  where  misrepresentation  is 
detected  through  discovery. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501,  et  seq. 


Federal  Register  /  Vol.  60,  No.  180  /  Monday,  September  18,  1995  /  Rules  and  Regulations  48275 


D.  Public  Comments 
A  proposed  rule  was  published  in  the 
Federal  Register  at  60 15450,  March 
23, 1995.  During  the  public  comment 
period,  seven  comments  were  received. 
Some  commenters  were  concerned  that 
the  proposed  rule  might  be  in  conflict 
with  the  Debt  Collection  Act.  However, 
based  on  Cecile  Ind.  v.  Department  of 
Defense.  995  F.2d  1052  (Fed.  Cir.  1993), 
we  do  not  believe  that  the  Debt 
Collection  Act  applies.  If  it  does,  the 
final  rule  would  comply  with  the  Debt 
Collection  Act.  Some  commenters  felt 
the  clause  lacked  adequate  due  process. 
In  response,  more  procediual  guidance 
has  b^n  supplied.  In  particular,  the 
rule  provides  for  a  review  by  the  head 
of  the  contracting  activity,  if  requested, 
before  there  is  any  final  decision.  In 
addition,  actions  taken  under  the  clause 
in  this  rule  may  be  reviewed  by  coiirts 
or  boards  imder  the  Contract  IHsputes 
Act,  like  any  other  contract 
administration  decision. 

Several  commenters  suggested  the 
clause  was  not  necessary  because  the 
Government  already  has  adequate 
remedies  for  contractor 
misrepresentation.  The  drafting  team 
agreed  that  there  are  additional 
remedies.  For  example,  the  rule  now 
provides  that  the  contracting  officer 
should  consider  referring  contractor 
misrepresentations  to  the  agency 
debarring  official.  However,  these 
remedies  do  not  always  prove  adequate 
in  the  context  of  misrepresentations 
discovered  as  the  result  of  bid  protests. 

One  commenter  recommended 
clarification  of  whether  the  agency  head 
or  the  contracting  officer  is  responsible 
for  issuing  the  demand  letter.  The  final 
rule  states  that  this  is  the  responsibility 
of  the  contracting  officer. 

List  of  Subjects  in  48  CFR  Parts  32,  33, 
and  52 

Government  procurement. 

Dated:  September  7, 1995. 

Edward  C.  Loeb, 

Deputy  Project  Manager  for  the 
Implementation  of  the  Federal  Acquisition 
Streamlining  Act  of 1 994. 

Therefore,  48  CFR  Parts  32,  33,  and  52 
are  amended  as  set  forth  below:  _ 

1.  The  authority  citation  for  48  CFR 
Parts  32,  33,  and  52  continues  to  read 
as  follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  32-CONTRACT  FINANCING 

2.  Section  32.602  is  amended  by 
adding  paragraph  (h)  to  read  as  follows: 

§32.602  General. 

***** 


(h)  Reimbursement  of  costs,  as 
provided  in  33.102(b),  33.104(h)(1),  and 
33.105(g)(1),  paid  by  the  Government 
where  a  postaward  protest  is  sustained 
as  a  result  of  an  awardee’s  misstatement, 
misrepresentation,  or  miscertification. 

3.  Section  32.603  is  revised  to  read  as 
follows: 

§32.603  ApplicabHity. 

Except  as  otherwise  specified,  this 
subpart  applies  to  all  debts  to  the 
Government  arising  in  connection  with 
contracts  and  subcontracts  for  the 
acquisition  of  supplies  or  services,  and 
debts  arising  from  the  Government’s 
payment  of  costs,  as  provided  in 
33.102(b),  33.104(h)(1),  and  33.105(g)(1), 
where  a  postaward  protest  is  sustained 
as  a  result  of  an  awardee’s  misstatement, 
misrraresentation,  or  miscertification. 

4.  Section  32.605(b)  is  amended  by 
inserting  the  phrase  “including 
reimbursement  of  protest  costs,’’ 
between  the  words  “contract  debts,” 
and  “the  contracting  officer”. 

PART  33— PROTESTS,  DISPUTES, 

AND  APPEALS 

5.  Section  33.102  is  amended  by 
adding  paragraph  (b)(3)  to  read  as 
follows: 

§33.102  General. 

***** 

(b)*  *  * 

(3)  Require  the  awardee  to  reimburse 
the  Government’s  costs,  as  provided  in 
this  paragraph,  where  a  postaward 
protest  is  sustained  as  the  result  of  an 
awardee’s  intentional  or  negligent 
misstatement,  misrepresentation,  or 
miscertification.  In  addition  to  any  other 
remedy  available,  and  pursuant  to  the 
requirements  of  Subpart  32.6,  the 
Government  may  collect  this  debt  by 
offsetting  the  amoimt  against  any 
payment  due  the  awardee  under  any 
contract  between  the  awardee  and  the 
Government. 

(i)  When  a  protest  is  sustained  by 
GAO  or  GSBCA  under  circumstances 
that  may  allow  the  Government  to  seek 
reimbursement  for  protest  costs,  the 
contracting  officer  will  determine 
whether  the  protest  was  sustained  based 
on  the  awardee’s  negligent  or 
intentional  misrepresentation.  If  the 
protest  was  sustained  on  several  issues, 
protest  costs  shall  be  apportioned 
according  to  the  costs  attributahle  to  the 
awardee’s  actions. 

(ii)  The  contracting  officer  shall 
review  the  ammmt  of  the  debt,  degree  of 
the  awardee’s  fault,  and  costs  of 
collection,  to  determine  whether  a 
demand  for  reimbursement  ought  to  be 
made.  If  it  is  in  the  best  interests  of  the 
Government  to  seek  reimbursement,  the 


contracting  officer  shall  notify  the 
contractor  in  writing  of  the  nature  and 
ammmt  of  the  debt,  and  the  intention  to 
collect  by  offset  if  necessary.  Prior  to 
issuing  a  final  decision,  the  contracting 
officer  shall  afford  the  contractor  an 
opportunity  to  inspect  and  copy  agency 
records  pertaining  to  the  debt  to  the 
extent  permitted  hy  statute  and 
regulation,  and  to  request  review  of  the 
matter  by  the  head  of  the  contracting 
activity. 

(iii)  When  appropriate,  the 
contractmg  officer  shall  also  refer  the 
matter  to  the  agency  debarment  official 
for  consideration  imder  Subpart  9.4. 
***** 

6.  Section  33.104  is  amended  by 
adding  paragraph  (h)(7)  to  read  as 
follows: 

33.104  Protests  to  GAO. 
***** 

(h)*  *  * 

(7)  If  the  Government  pays  costs,  as 
provided  in  paragraph  (h)(1)  of  this 
section,  where  a  postawaM  protest  is 
sustained  as  the  result  of  an  awardee’s 
intentional  or  negligent  misstatemmit, 
misrepresentation,  or  miscertification, 
the  Government  may  require  the 
awardee  to  reimburse  the  Government 
the  ammmt  of  such  costs.  In  addition  to 
any  other  remedy  available,  and 
pursuant  to  the  requirements  of  Subpart 
32.6,  the  Government  may  collect  this 
debt  by  offsetting  the  amount  against 
any  payment  due  the  awardee  imder 
any  contract  between  the  awardee  and 
the  Government. 

7.  Section  33.105  is  amended  by 
adding  paragraph  (g)(5)  to  read  as 
follows: 

33.105  Protests  to  GSBCA. 
***** 

(g).  .  * 

(5)  If  the  Government  pays  costs,  as 
provided  in  paragraph  (^(1)  of  this 
section,  where  a  postaward  protest  is 
sustained  as  the  result  of  an  awardee’s 
intentional  or  negligent  misstatement, 
misrepresentation,  or  miscertification, 
the  Government  may  require  the 
awardee  to  reimburse  the  Government 
the  ammmt  of  such  costs.  In  addition  to 
any  other  remedy  available,  and 
pursuant  to  the  requirements  of  Suhpart 
32.6,  the  Government  may  collect  this 
debt  by  offsetting  the  amount  against 
any  pa3rment  due  the  awardee  under 
any  contract  between  the  awardee  and 
the  Government. 

***** 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

8.  Section  52.233-3  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 
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52.233-3  Protest  after  Award. 

***** 

Protest  After  Award  (Oct  1995) 
***** 

(f)  If,  as  the  result  of  the  Ck)atractor’s 
intentional  or  negligent  misstatement, 
misrepresentation,  or  miscertification,  a 
protest  related  to  this  contract  is  sustained, 
and  the  Government  pays  costs,  as  provided 
in  FAR  33.102(b)(2),  33.104(h)(1),  or 
33.105(g)(1),  the  Government  may  require  the 
Contractor  to  reimburse  the  Government  the 
amount  of  such  costs.  In  addition  to  any 
other  remedy  available,  and  pursuant  to  the 
requirements  of  Subpart  32.6,  the 
Government  may  collect  this  debt  by 
offsetting  the  amount  against  any  payment 
due  the  Contractor  under  any  contract 
between  the  Contractor  and  the  Government 
(End  of  clause) 

(FR  Doc.  95-22783  Filed  9-15-95;  8:45  am] 
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Part  III 

Department  of 
Housing  and  Urban 
Development 

Office  of  the  Secretary 
24  CFR  Part  888 

Fair  Market  Rents  for  Section  8  Housing 
Assistance  Payments  Program— Fiscal 
Year  1996;  Final  Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24CFR  Part  888 

[Docket  No.  FR-4933-N-021 

Fair  Market  Rents  for  Section  8 
Housing  Assistance  Payments 
Program — Fiscai  Year  1996 

agency:  Office  of  the  Secretary,  HUD. 
ACTION:  Final  fiscal  year  (FY)  1996  fair 
market  rents  (FMRs). 

SUMMARY:  Section  8(c)(1)  of  the  United 
States  Housing  Act  of  1937  requires  the 
Secretary  to  publish  FMRs  annually  to 
be  effective  on  October  1  of  each  year. 
FMRs  are  used  for  the  Section  8  Rental 
Certificate  program  (including  space 
rentals  by  owners  of  manufactured 
homes  imder  that  program);  the 
Moderate  Rehabilitation  Single  Room 
Occupancy  program;  housing  assisted 
under  the  Loan  Management  and 
Property  Disposition  programs;  payment 
standards  for  the  Rental  Voucher 
program;  and  any  other  programs  whose 
regulations  specify  their  use. 

On  March  2, 1995  (60  FR 11870), 

HUD  published  a  proposed  rule  to 
revise  24  CFR  part  888  to  change  the 
FMR  rent  standard  from  the  45th  to  40th 
percentile  rent  level.  That  change  was 
published  in  the  Federal  Register  on 
August  15, 1995  (60  FR  42222),  and 
made  effective  on  September  14, 1995. 

HUD  also  publish^  proposed  FY 
1996  FMRs  on  August  15, 1995  (60  FR 
42290).  Because  of  the  delay  in 
publishing  the  proposed  FMRs,  the 
public  comment  period  will  extend 
beyond  the  October  1  statutory  date  for  - 
publishing  final  FMRs.  Therefore,  there 
will  be  two  notices  of  final  FMRs. 
Today’s  document  provides  final  FY 
1996  FMRs  at  the  level  of  the  proposed 
FMRs,  except  for  the  small  number  of 
areas  with  proposed  FMR  reductions 
that  will  have  their  FMRs  held  at  the  FY 
1995  40th  percentile  level  pending 
evaluation  of  public  comments.  The 
second  pubUcation  of  final  FY  1996 
FMRs,  which  will  announce  revised 
FMRs  for  the  areas  that  submitted 
successful  public  comments,  will  occur 
early  next  year. 

EFFECTIVE  DATE:  October  1, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  J.  Benoit,  Rental  Assistance 
Division,  Office  oLPublic  and  Indian 
Housing,  telephone  (202)  708-0477. 
(TDD:  (202)  708-0850).  Fortedmical 
information  on  the  development  of 
schedules  for  specific  areas  or  the 
method  used  for  the  rent  calculations, 
contact  Michael  R.  Allard,  Economic 


and  Market  Analysis  Division,  Office  of 
Economic  Affairs,  telephone  (202)  708- 
0577  (TDD:  (202)  708-0770).  (These  are 
not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  8  of  the  United  States 
Housing  Act  of  1937  (the  Act)  (42  U.S.C. 
143 7f)  authorizes  housing  assistance  to 
aid  lower  income  families  in  renting 
decent,  safe,  and  sanitary  housing. 
Assistance  payments  are  limited  by 
FMRs  established  by  HUD  for  different 
areas.  In  general,  the  FMR  for  an  area  is 
the  amount  that  would  be  needed  to  pay 
the  gross  rent  (shelter  rent  plus  utilities) 
of  privately  owned,  decent,  safe,  and 
sanitary  rental  housing  of  a  modest 
(non-luxury)  nature  with  suitable 
amenities. 

n.  Publication  of  FMRs 

Section  8(c)  of  the  Act  requires  the 
Secretary  of  HUD  to  publish  FMRs 
periodically,  but  not  less  frequently 
than  aimually.  The  Department’s 
regulations  provide  that  HUD  will 
develop  FMRs  by  publishing  proposed 
FMRs  for  public  comment  and  after 
evaluating  the  public  comments, 
publish  the  final  FMRs  (see  24  CFR 
888.115).  The  final  FY  1996  FMR 
schedules  at  the  end  of  this  document 
list  the  FMR  levels  for  the  Rental 
Certificate  program  (Schedule  B)  and  for 
the  areas  where  modifications  have  been 
approved  for  the  manufactured  home 
space  FMRs  (Schedule  D). 

HI.  Method  Used  to  Develop  FMRs 
FMR  Standard 

The  FMRs  are  gross  rent  estimates; 
they  include  shelter  rent  and  the  cost  of 
utilities,  except  telephone.  HUD  sets 
FMRs  to  assure  that  a  sufficient  supply 
of  rental  housing  is  available  to  program 
participants.  To  accomplish  this 
objective,  FMRs  must  be  both  high 
enough  to  permit  a  selection  of  imits 
and  neighborhoods  and  low  enough  to 
serve  as  many  families  as  possible.  The 
level  at  which  FMRs  are  set  is  expressed 
as  a  percentile  point  within  the  rent 
distribution  of  standard  quality  rental 
•  housing  units.  The  current  definition 
used  is  the  40th  percentile  rent,  the 
dollar  amormt  below  which  40  percent 
of  the  standard  quality  rental  housing 
units  rent.  The  40th  percentile  rent  is 
drawn  from  the  distribution  of  rents  of 
units  which  are  occupied  by  recent 
movers  (renter  households  who  moved 
into  their  unit  within  the  past  15 
months).  Newly  built  units  less  them 
two  years  old  are  excluded,  and 
adjustments  have  been  made  to  correct 


for  the  below  market  rents  of  public 
housing  units  included  in  the  data  base. 

Data  Sources 

HUD  uses  the  most  accurate  and 
current  data  available  to  develop  the 
FMR  estimates.  The  sources  of  survey 
data  used  for  the  base-year  estimates 
are: 

(1)  the  1990  Census,  which  provides 
statistically  reliable  rent  data  for  all 
FMR  areas; 

(2)  the  Bureau  of  the  Census’ 

American  Housing  Surveys  (AHSs), 
which  are  used  to  develop  between- 
Census  revisions  for  the  largest 
metropolitan  areas  and  which  have 
accuracy  comparable  to  the  decennial 
Census;  and 

(3)  the  Random  Digit  Dialing  (RDD) 
telephone  siurveys  of  individual  FMR 
areas,  which  are  based  on  a  sampling 
procedure  that  uses  computers  to  select 
statistically  random  samples  of  rental 
housing. 

The  base-year  FMRs  are  updated 
using  trending  factors  based  on 
Consumer  Price  Index  (CPI)  data  for 
rents  and  utilities  or  HUD  regional  rent 
change  factors  developed  firom  RDD 
surveys.  Annual  average  CPI  data  are 
available  individually  for  102 
metropolitan  FMR  areas.  RDD  Regional 
rent  change  factors  are  developed 
aimually  for  the  metropolitan  and 
nonmetropolitan  parts  of  each  of  the  10 
HUD  regions.  The  RDD  factors  are  used 
to  update  the  base  year  estimates  for  all 
FMR  areas  that  do  not  have  their  own 
local  CPI  survey. 

FY  1996  FMRs 

This  document  makes  effective 
revised  FMRs  that  reflect  estimated  40th 
percentile  rent  levels  trended  to  April  1, 
1996.  The  FMRs  have  been  calculated 
separately  for  each  bedroom  size 
category  based  on  1990  Census  data.  For 
most  FMR  areas,  the  ratios  developed 
ft‘om  the  Census  for  that  area  were 
applied  to  the  two-bedroom  FMR 
estimate  to  derive  the  FMRs  for  the 
other  bedroom  size  categories. 
Exceptions  have  been  made  for  areas 
with  local  bedroom  size  rent  intervals 
below  an  acceptable  range.  For  those 
areas  the  bedroom  size  intervals 
selected  were  the  minimums 
determined  after  outliers  had  been 
excluded  from  the  distribution  of 
bedroom  ratios  for  all  metropolitan 
areas.  Higher  ratios  continue  to  be  used 
for  three-bedroom  and  larger  size  units 
than  would  result  ftnm  using  the  actual 
market  relationships.  This  is  done  to 
assist  the  largest,  most  difficult  to  house 
families  in  finding  program-eligible 
imits. 
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FMR  Areas  With  Proposed  Reductions 

In  the  August  15. 1995,  notice  of 
proposed  FMRs,  HUD  announced  that 
the  FMRs  for  31  areas  were  being 
proposed  with  reduced  FMRs  as  the 
result  of  recent  ROD  and  AHS  surveys. 
Until  the  affected  PHAs  have  had  the 
opportunity  to  submit  pubUc  comments, 
these  areas  will  continue  to  use  the  FY 
1995  40th  percentile  FMRs  (included  in 
Schedule  B  of  this  notice).  The 
reductions  in  the  FMRs,  or  any  revisions 
resulting  from  public  comments,  for 
these  areas  will  be  made  effective  in  the 
second  publication  of  final  FY  1996 
FMRs. 

RDD  Areas  With  Proposed  FMR 
Reductions 

Atlantic-Cape  May,  N) 

Bergen-Passaic,  NJ 
Bridgeport,  CT 
Dayton-Springfield,  OH 
Evansville-Henderson,  IN-KY 
Fitchbmg-Leominster,  MA 
Fort  Lauderdale,  FL 
Hartford,  CT 
Honolulu,  HI 
Jackson,  MS 
Jersey  City,  NJ 
Las  Vegas,  NV 
Miami,  FL 

Middlesex-Somerset-Hunterdon,  NJ 

Modesto,  CA 

Momnouth-Ocean,  NJ 

Newark,  NJ 

Omaha,  Nl^IA 

Salinas,  CA 

Santa  Rosa,  CA 

Stamford,  CT 

Trenton,  NJ 

Vallejo-Fairfield-Napa,  CA 
Ventura,  CA 

West  Palm  Beach-Boca  Raton,  FL 

AHS  Areas  With  Proposed  FMR 
Reductions 

Boston,  MA-NH 
Oakland,  CA 
San  Jose,  CA 
San  Francisco,  CA 

Tampa-St.  Petersburg-Clearwater,  FL 
Washington,  DC-MD-VA-WV 

FMRs  for  Puerto  Rico 

The  August  15,  notice  of  proposed 
FMRs  also  annoimced  that  HUD  was  in 
the  process  of  re-benchmarking  the 
FMl^  for  Puerto  Rico.  Specially 
designed  RDD  surveys  have  been,  or  are 
in  the  process  of  being,  conducted  of 
each  of  the  metropolitan  FMR  areas  and 
of  the  nonmetropolitan  area  of  Puerto 
Rico.  These  surveys  were  modified  by 
adding  housing  quality  questions  to 
account  for  the  high  incidence  of 
substandard  rental  housing  in  Puerto 
Rico.  Ba^d  on  the  survey  results, 
today’s  notice  makes  effective  higher 


FMRs  for  Mayaguez.  The  FMRs  for  the 
San  Juan-Bayamon  and  the  Caguas  FMR 
areas  will  remain  at  the  FY  1995  40th 
percentile  levels  pending  evaluation  of 
any  pubUc  comments  received 
concerning  the  reductions  proposed  for 
FY  1996. 

The  FMRs  for  Arecibo,  Ponce,  and  for 
the  nonmetropolitan  areas  remain  at 
their  FY  1995  40th  percentile  levels. 

The  slight  increase  proposed  in  the 
FMRs  for  Aguadilla  isbsing  made 
effective  in  this  notice.  Results  of  the 
RDD  srirveys  now  underway  for  the 
Aguadilla,  Arecibo,  and  Ponce 
metropolitan  FMR  areas  and  for  the 
nonmetropolitan  FMR  areas  of  Puerto 
Rico  will  be  aimoimced  in  the  Federal 
Register  notice  of  proposed  FY  1997 
FMRs. 

State  Minimum  FMRs 

Today’s  doctiment  implements  HUD’s 
new  minimum  FMR  policy,  which 
establishes  FMRs  at  the  hi^er  of  the 
local  FMR  or  the  State-wide  average 
FMR  of  nonmetropolitan  counties, 
subject  to  a  ceiling  rent  cap  of  $450  on 
the  nonmetropolitan  State  averages. 

HUD  adopted  this  procedure  in 
recognition  of  the  difficulty  that  small 
PHAs  in  lightly  populated  rural  areas 
were  having  in  developing  valid  FMR 
surveys  and  the  concern  that  their  FMRs 
may  be  affected  by  small  sample  sizes 
and  a  higher  incidence  of  substandard 
housing  and  assisted  housing  with 
below  market  rents.  The  new  policy 
raises  the  FMRs  for  many  of  the 
nonmetropolitan  coimties.  HUD  also  has 
decided  to  apply  the  policy  to  a  small 
number  of  metropolitan  areas  that 
otherwise  would  have  had  FMRs  below 
the  State-wide  nonmetropolitan  coimty 
average.  The  new  State  minimum  policy 
may  be  subject  to  change,  based  on 
further  analysis  and  public  cdmment. 

Manufactured  Home  Space  FMRs 
Manufactured  home  space  FMRs  are 
30  percent  of  the  applicable  Section  8 
Rental  Certificate  program  FMR  for  a 
two-bedroom  unit.  HUD  accepts  public 
comments  requesting  modifications  of 
these  FMRs  where  they  are  thought  to 
be  inadequate  to  run  the  program.  In 
order  to  accepted  as  a  basis  for 
revising  the  FMRs,  such  comments  must 
contain  statistically  valid  survey  data 
that  show  the  40th  percentile  space  rent 
(excluding  the  cost  of  utilities)  for  the 
entire  FMR  area.  This  program  uses  the 
same  FMR  area  definitions  as  the 
Section  8  Rental  Certificate  program. 
Manufactured  home  space  FMR 
revisions  are’  published  as  final  FMRs  in 
Schedule  D.  Once  approved,  the  revised 
manufactured  home  space  FMRs 
establish  new  base  year  estimates  that 


are  updated  annually  using  the  same 
data  used  to  update  the  Rental 
Certificate  program  FMRs. 

New  Metropolitan  FMR  Areas 

This  publication  makes  final  the 
definitions  of  three  new  metropolitan 
FMR  areas  based  on  the  most  recent 
0MB  changes.  The  Grand  Junction  CO 
FMR  area  (Mesa  County)  is  the  same  as 
the  MSA  definition.  HUD  has  decided, 
however,  not  to  use  the  Flagstaff,  AZ~UT 
MSA  definition  as  a  FMR  area  because 
Kane  County,  UT  is  not  considered  to  be 
part  of  the  Flagstaff  housing  market 
area.  The  Flagstaff  metropolitan  FMR 
area,  therefore,  is  defined  to  include 
only  Coconino  County,  AZ.  while  Kane 
County,  UT  is  identified  as  a  separate 
metropolitan  FMR  area  under  the  State 
of  Utah  listing. 

IV.  HUD  Rental  Housing  Survey  Guides 

HUD  recommends  use  of 
professionally-conducted  Random  Digit 
Dialing  (RDD)  telephone  surveys  to  test 
the  accuracy  of  FMRs  for  areas  where 
there  is  a  sufficient  munber  of  Section 
8  units  to  justify  the  survey  cost  of 
$10,000-$15,000.  Areas  with  500  or 
more  program  imits  usually  meet  this 
criterion,  and  areas  with  fewer  units 
may  meet  it  if  the  actual  two-bedroom 
FMR  rent  standard  is  significantly 
different  than  that  proposed  by  HUD.  In 
addition,  HUD  has  developed  a 
simplified  version  of  the  RDD  survey 
methodology  for  smaller, 
nonmetropolitan  PHAs.  This 
methodology  is  designed  to  be  simple 
enough  to  be  done  by  the  PHA  itself, 
rather  than  by  professional  survey 
organizaticHis,  at  a  cost  of  around  $5,000 
or  less. 

PHAs  in  nonmetropolitan  areas  may, 
in  certain  circiimstances,  do  surveys  of 
groups  of  counties.  All  grouped  surveys 
must  be  approved  in  advance  by  HUD. 
PHAs  are  cautioned  that  the  resultant 
FMRs  will  not  be  identical  within  the 
group;  each  individual  FMR  area  will 
have  a  separate  FMR  based  on  its 
relationship  to  the  combined  rent  of  the 
group  of  FMR  areas. 

PHAs  that  plan  to  use  the  RDD  survey 
technique  may  obtain  a  copy  of  the 
appropriate  survey  guide' by  calling 
HUD  USER  on  1-800-245-2691.  L^er 
PHAs  should  request  “Random  Digit 
Dialing  Surveys;  A  Guide  to  Assist 
Larger  Pubfic  Housing  Agencies  in 
Preparing  Fair  Market  Rent  CSjmments.’’ 
Smaller  PHAs  should  obtain  “Rental 
Housing  Surveys;  A  Guide  to  Assist 
Smaller  Public  Housing  Agencies  in 
Preparing  Fair  Market  Rent  Comments.” 

HUD  prefers  but  does  not  mandate  the 
use  of  RDD  telephone  surveys  or  the 
more  traditional  method  described  in 
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the  small  PHA  survey  guide.  Other 
survey  methodologies  are  acceptable  as 
long  as  they  provide  statistically 
reliable,  unbiased  estimates  of  the  40th 
percentile  gross  rent.  Survey  samples 
should  preferably  be  randomly  drawn 
from  a  complete  list  of  rental  units  for 
the  FMR  area.  If  this  is  not  feasible,  the 
selected  sample  must  be  drawn  so  as  to 
be  statistically  representative  of  the 
entire  rental  housing  stock  of  the  FMR 
area.  In  particular  surveys  must  include 
units  of  all  rent  levels  and  be 
representative  by  structure  type 
(including  single-family,  duplex  and 
other  small  rental  properties),  age  of 
housing  unit,  and  geographic  location. 
All  survey  results  must  be  fiilly 
documented. 

V.  FMRs  for  Federal  Disaster  Areas 

Under  the  authority  granted  in  24  CFR 
part  899,  the  Secretary  finds  good  cause 
to  waive  the  regulatory  requirements 
that  govern  requests  for  geographic  area 
FMR  exceptions  for  areas  that  are 
declared  disaster  areas  by  the  Federal 
Emergency  Management  Agency 
(FEMA)  diuing  FY  1996.  HUD  is 
prepared  to  grant  disaster-related 
exceptions  up  to  10  percent  above  the 
applicable  FMRs.  HUD  field  offices  are 
authorized  to  approve  such  exceptions 
for:  (1)  single-coimty  FMR  areas  and  for 
individual  coimty  parts  of  multi-county 
FMR  areas  that  qu^fy  as  disaster  areas 
under  the  Robert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act;  if 
(2)  the  PHA  certifies  that  damage  to  the 
rental  housing  stock  as  a  result  of  the 
disaster  is  so  substantial  that  it  has 
increased  the  prevailing  rent  levels  in 
the  affected  area.  Such  exceptions  must 
be  requested  in  writing  by  the 
responsible  PHAs.  Once  approved  by 
HLTO,  they  will  remain  in  effect  until 
superseded  by  the  publication  of  the 
final  FY  1998  FMRs. 

VI.  Other  Matters 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  as 
required  by  the  National  Environmental 
Policy  Act  (42  U.S.C.  4321-4374)  is 
unnecessary,  since  the  Section  8  Rental 
Certificate  program  is  categorically 
excluded  firom  the  Department’s 
National  Envinnunental  Policy  Act 
procedures  imder  24  CFR  50.20(d). 

The  \mdersigned,  in  accordance  with 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  hereby  certifies  that  this  Notice 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  because  FMRs  do  not  change 
the  rent  firom  that  which  would  be 
charged  if  the  unit  were  not  in  the 
Section  8  program. 


The  General  Counsel,  as  the 
Designated  Official  imder  Executive 
Order  No.  12606,  The  Family,  has 
determined  that  this  Notice  will  not 
have  a  significant  impact  on  family 
formation,  maintenance,  or  well-being. 
The  Notice  amends  Fair  Mcurket  Rent 
schedules  for  various  Section  8  assisted 
housing  programs,  and  does  not  affect 
the  amount  of  rent  a  family  receiving 
rental  assistance  pays,  which  is  based 
on  a  percentage  of  the  family’s  income. 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  No.  12611,  Federalism, 
has  determined  that  this  Notice  will  not 
involve  the  preemption  of  State  law  by 
Federal  statute  or  regulation  and  does 
not  have  Federalism  implications.  The 
Fair  Market  Rent  schedules  do  not  have 
any  substantial  direct  impact  on  States, 
on  the  relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  tmd  responsibility 
among  the  various  levels  of  government. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  14.156, 
Lower-Income  Housing  Assistance 
Program  (section  8). 

Accordingly,  the  Fair  Market  Rent 
Schedules,  which  will  be  codified  in  24 
CFR  Part  888,  are  amended  as  follows: 

Dated:  August  30, 1995. 

Henry  G.  Cisneros, 

Secretary. 

Fair  Market  Rents  for  the  Section  8 
Housing  Assistance  Pa3rments  Program 

Schedules  B  and  D — General 
Explanatory  Notes 

1.  Geographic  Coverage 

a.  The  FMRs  shown  in  Schedule  B 
incorporate  the  Office  of  Management 
and  Budget’s  (OMB)  most  current 
definitions  of  metropolitan  areas  (with 
the  exceptions  discussed  in  paragraph 
b).  HUD  uses  the  OMB  Metropolitan 
Statistical  Area  (MSA)  and  Primary 
Metropolitan  Statistical  Area  (PMSA) 
definitions  for  FMR  areas  because  they 
closely  correspond  to  housing  market 
area  definitions.  FMRs  are  housing 
market-wide  rent  estimates  that  are 
intended  to  provide  housing 
opportunities  throughout  the  geograf^ic 
area  in  which  rental  housing  units  are 
in  direct  competition. 

b.  The  exceptions  are  counties  deleted 
from  metropolitan  areas  whose  revised 
OMB  definitions  were  determined  by 
HUD  to  be  larger  than  the  housing 
market  areas.  The  FMRs  for  the 
following  coimties  (shown  by  the 
metropolitan  area)  are  calculated 
separately  and  are  shown  in  Schedule  B 
within  their  respective  States  imder  the 
“Metropolitan  FMR  Areas’’  listing: 


Metropolitan  Area  and  Counties  Deleted 
Atlanta,  GA — Carroll,  Pickens,  and 
Walton  Counties 

Chicago,  IL — ^DeKalb,  Grundy  and 
Kendall  Counties 

Cincinnati-Hamilton,  OH-KY-IN — 
Brown  County,  Ohio;  Gallatin,  Grant 
and  Pendleton  Counties  in  Kentucky; 
and  Ohio  Coimty,  Indiana 
Dallas,  TX — Henderson  County 
Flagstaff,  AZ-UT — ^Kane  County,  UT 
Larayette,  LA — St.  Landry  and  Acadia 
Parishes 

New  Orleans,  LA — St.  James  Parish 
Washinrton,  DC-MD-VA-WV— 
Berkeley  and  Jefferson  Counties  in 
West  Virginia;  and  Clarke,  Culpeper, 
King  George  and  Warren  counties  in 
Virginia 

c.  F7vIRs  also  are  established  for 
nonmetropolitan  counties  and  for 
coimty  equivalents  in  the  United  States, 
for  nonmetropolitan  parts  of  counties  in 
the  New  England  states  and  for  FMR 
areas  in  Puerto  Rico,  the  Virgin  Islands, 
and  the  Pacific  Islands. 

d.  FMRs  for  the  areas  in  Virginia 
shovm  in  the  table  below  were 
established  by  combining  the  Census 
data  for  the  nonmetropolitan  counties 
with  the  data  for  the  independent  cities 
that  are  located  within  the  county 
borders.  Because  of  space  limitations, 
the  FMR  listing  in  Schedule  B  includes 
only  the  name  of  the  nonmetropolitan 
county.  The  complete  definitions  of 
these  areas  including  the  independent 
cities  are  as  follows: 


Virginia  Nonmetropolitan  County 
FMR  Area  and  Independent 
Cities  Included 


County 

Cities 

Allegheny  . 

Clifton  Forge  and 
Covington. 

Augusta . 

Staunton  and 
Waynesboro. 

Carroll  . 

Galax. 

Frederick . 

Winchester. 

Greensville . 

Emporia. 

Henry  . 

Martinsville. 

Montgomery . . 

RaKlford. 

Rod^ridge . 

Buena  Vista  and  Lex¬ 
ington. 

Rockingham . 

Harrisonburg. 

Southhampton . 

Franklin. 

Wise . 

Norton. 

e.  FMRs  for  Section  8  manufactured 
home  spaces  are  30  percent  of  the  two- 
bedroom  Section  8  Rental  Certificate 
program  FMRs,  with  the  exception  of 
the  areas  listed  in  Schedule  D  whose 
manufactured  home  space  FMRs  have 
been  revised  on  the  basis  of  public 
comments.  Once  approved,  ffie  revised 
manufactured  home  space  FMRs 
establish  new  base-year  estimates  that 
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are  updated  annually  using  the  same 
data  used  to  estimate  the  Rental 
Certificate  program  FMRs,  The  FMR 
area  definitions  used  for  manufactined 
home  spaces  are  the  same  as  for  the 
Section  8  Certificate  program. 

2.  Arrangement  of  FMR  Areas  and 
Identification  of  Constituent  Parts 

a.  The  FMR  areas  in  Schedule  B  are 
listed  alphabetically  by  metropolitan 
FMR  area  and  by  nonmetropolitan 
cormty  within  each  State.  The  exception 


FMRs  for  manufactured  home  spaces  in 
Schedule  D  are  listed  alphabetically  by 
State. 

b.  The  constituent  counties  (and  New 
England  towns  and  cities)  included  in 
each  metropolitan  FMR  area  are  listed 
immediately  following  the  listings  of  the 
FMR  dollar  amounts.  All  constituent 
parts  of  a  metropolitan  FMR  area  that 
are  in  more  than  one  State  can  be 
identified  by  consulting  the  listings  for 
each  applicable  State. 


c.  Two  nonmetropolitan  counties  are 
listed  alphabetically  on  each  line  of  the 
nomnetropolitan  county  listings. 

d.  The  New  England  towns  and  cities 
included  in  a  nonmetropolitan  part  of  a 
coimty  are  listed  imme^tely  following 
the  coimty  name. 

e.  The  FMRs  are  listed  by  dollar 
amoimt  on  the  first  line  be^nning  with 
the  FMR  area  name. 

BOJJNO  COOe  4210-32-P 
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Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom.  For  example 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR.  091195 
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Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom.  For  example 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR.  091195 
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Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom.  For  example 
the  FMR  for  a  S  BR  unit  Is  1.15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  Is  1.30  tiroes  the  4  BR  FMR.  091195 
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Not®:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom.  For  example 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR,  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR.  091195 
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Note;  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom.  For  example, 
the  FMR  for  a  5  BR  unit  is  1.15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  is  i . 30  times  the  4  BR  FMR.  091195 
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Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom.  For  example, 
the  FMR  for  a  5  BR  unit  Is  1 . IS  times  the  4BR  FMR,  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR.  091195 
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The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  iSlt  to  the  4  BR  FMR  for  each  extra  bedroom.  For  example 
the  FMR  for  a  5  BR  unit  is  1.15  times  the  4BR  FMR,  and  the  FMR  for  a  6  BR  unit  is  i.30  times  the  4  BR  FMR.  09ii95 
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Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom.  For  example 
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Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom.  For  example, 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR,  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR.  091195 
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The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom.  For  example, 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR,  and  the  FMR  for  a  6  BR  unit  la  1.30  times  the  4  BR  FMR.  091195 
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Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15X  to  the  4  BR  FMR  for  each  extra  bedroom.  For  example 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR,  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR.  091195 
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Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom.  For  example, 
the  FMR  for  a  S  BR  unit  Is  1.15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR.  091195 
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Not*:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom.  For  example, 
the  FMR  for  a  5  BR  unit  Is  1.15  tiroes  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR.  091195 
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Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom.  For  example, 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR,  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR.  091195 
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SCHEDULE  D  -  FY  1996  40th  PERCENTILE  FAIR  MARKET  RENTS  FOR 

MANUFACTURED  HOME  SPACES 


SPACE 


STATE /FMR  AREA  RENT 


CALIFORNIA 

Orange  County,  CA  PMSA  $449 

San  Diego,  CA  MSA  388 

COLORADO 

Boulder-Longmont ,  CO  PMSA  282 

Denver,  CO  PMSA  268 

DELAWARE 

Dover,  DE  MSA  163 

Sussex  County  115 

MARYLAND 

Hagerstown,  MD  MSA  204 

St.  Marys  County  251 

MINNESOTA 

Minneapolis-St .  Paul,  MN-WI  MSA  243 

NEW  YORK 

Dutchess,  NY  PMSA  329 

Jamestown,  NY  MSA  172 

Newburgh,  NY  MSA  309 

Tompkins  County,  NY  196 

OREGON 

Salem,  OR  PMSA  205 

VERMONT 

Washington  County  196 

WEST  VIRGINIA 

Berkeley  County  132 

Jefferson  County  135 

Morgan  County  133 


IFR  Doc.  95-23050  Filed  9-15-95;  8:45  am) 
BILUNQ  CODE  4210-32-0 


Monday 

September  IB,  1995 


Part  IV 

Department  of 
Housing  and  Urban 
Development  _ 

Office  of  the  Secretary 

Statutorily  Mandated  Designation  of 
Difficult  Dm/elopment  Areas  for  Section 
42  of  the  Internal  Revenue  Code  of  1986; 
Notice 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

[Docket  No.  FR-3956-N-01] 

Statutorily  Mandated  Designation  of 
Difficult  Development  Areas  for 
Section  42  of  the  Internal  Revenue 
Code  of  1986 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  document  provides 
revised  designations  of  “EHfficult 
Development  Areas”  for  purposes  of  the 
Low-Income  Housing  Tax  Credit 
(“LIHTC”)  under  section  42  of  the 
Internal  Revenue  Code  of  1986,  and 
provides  the  methodology  used  by  the 
United  States  Department  of  Housing 
and  Urban  Development  (“HUD”).  TTie 
new  Difficult  Development  Areas  are 
based  on  FY  1995  Fair  Market  Rents 
(“FMRs”),  FY  1995  income  limits  and 
1990  census  population  counts  as 
explained  below.  The  corrected 
designations  of  “Qualified  Census 
Tracts”  imder  section  42  of  the  Internal 
Revenue  Code  published  May  1, 1995, 
at  60  FR  21246  remain  in  effect. 
FORTURTHER  INFORMATION  CONTACT: 
Harold  J.  Gross,  Senior  Tax  Attorney, 
Office  of  the  General  Counsel, 
Deprutment  of  Housing  and  Urban 
Development,  451  Seventh  Street,  S.W., 
Washington,  D.C.  20410,  telephone 
(202)  708-3260,  or  Kurt  G.  Usowski, 
Economist,  Division  of  Economic 
Development  and  Public  Finance,  Office 
of  Policy  Development  and  Research, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  S.W., 
Washington,  D.C.  20410,  telephone 
(202)  708-0426,  e-mail  Kurt-^. — 
lJsowski@hud.gov.  A 
telecommunications  device  for  deaf 
persons  (TDD)  is  available  at  (202)  706- 
9300.  (These  are  not  toll-free  telephone 
..munbers.) 

Additional  copies  of  this  notice  are 
available  throu^  HUDUSER  at  (800) 
245-2691  for  a  small  fee  to  cover 
duplication  and  mailing  costs.  This 
notice  is  available  electronically  on  the 
Internet  (World  Wide  Web)  at:  gopher:/ 
/huduser.aspensys.com:73/ll/2/d  in 
both  downloadable  and  screen-readable 
formats. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  U.S.  Treasury  Department  and 
the  Internal  Revenue  Service  are 
authorized  to  interpret  and  enforce  the 
provisions  of  the  Internal  Revenue  Code 
of  1986  (the  “Code”),  including  the 


Low-Income  Housing  Tax  Credit 
(“LIHTC”)  found  at  section  42  of  the 
Code,  as  enacted  by  the  Tax  Reform  Act 
of  1986  [Pub.  L.  99-514],  as  amended  by 
the  Tecluiical  and  Miscellaneous 
Revenue  Act  of  1988  (Pub.  L.  100-647); 
the  Omnibus  Budget  Reconciliation  Act 
of  1989  [Pub.  L.  101-239);  the  Omnibus 
Budget  Reconciliation  Act  of  1990  [Pub. 
L.  101-508);  the  Tax  Extension  Act  of 
1991  [Pub.  L.  102-227);  and  as  amended 
and  made  permanent  by  the  Omnibus 
Budget  Reconciliation  Act  of  1993  [Pub. 
L.  103-66).  The  Secretary  of  HUD  is 
required  to  designate  Difficult 
Development  Areas  by  section 
42(d)(5)(C)  of  the  Code. 

ffi  order  to  assist  in  understanding 
HUD’s  mandated  designation  of 
Difficult  Development  Areas  for  use  in 
administering  section  42  of  the  Code,  a 
summary  of  section  42  is  provided.  The 
following  summary  does  not  purport  to 
bind  the  Treasiu^  or  the  IRS  in  £my  way, 
nor  does  itpurport  to  bind  HUD  eis  HUD 
has  no  authority  to  interpret  or 
administer  the  Code,  except  in  those 
instances  where  it  has  a  specific 
delegation. 

Summary  of  Low  Income  Housing  Tax 
Credit 

The  LIHTC  is  a  tax  incentive  intended 
to  increase  the  availability  of  low 
income  housing.  Section  42  provides  an 
income  tax  credit  to  owners  of  newly 
constructed  or  substantially 
rehabilitated  low-income  rental  housing 
projects.  The  dollar  amoimt  of  the 
LIHTC  available  for  allocation  by  each 
state  (the  “credit  ceiling”)  is  limited  by 
population.  Each  state  is  allocated  credit 
based  on  $1.25  per  resident.  Also,  states 
may  carry  forward  unused  or  returned 
creffit  for  one  year;  if  not  used  by  then, 
credit  goes  into  a  national  pool  to  lae 
allocated  to  states  as  additional  credit. 
State  and  local  housing  agencies 
allocate  the  state’s  credit  ceiling  among 
low  income  housing  buildings  whose 
owners  have  applied  for  the  credit. 

The  credit  allocated  to  a  building  is 
based  on  the  cost  of  units  placed  in 
service  as  low-income  units  imder 
certain  minimum  occupancy  and 
maximum  rent  criteria.  In  general,  a 
building  must  meet  one  of  two 
thresholds  to  be  eligible  for  the  LIHTC: 
either  20  percent  of  units  must  be  rent- 
restricted  and  occupied  by  tenants  with 
incomes  no  higher  than  50  percent  of 
the  Area  Median  Gross  Income 
(“AMGI”),  or  40  percent  of  units  must 
be  rent  restricted  and  occupied  by 
tenants  with  incomes  no  higher  than  60 
percent  of  AMGI.  The  term  “rent- 
restricted”  means  that  gross  rent, 
including  an  allowance  for  utilities, 
cannot  exceed  30  percent  of  the  tenant’s 


imputed  income  limitation  (i.e.,  50 
percent  or  60  percent  of  AMGI).  The 
rent  and  occupancy  thresholds  remain 
in  effect  for  at  least  15  years,  and 
building  owners  are  required  to  enter 
into  agreements  to  maintain  the  low 
income  character  of  the  building  for  an 
additional  15  years. 

The  LIHTC  reduces  income  tax 
Uability  dollar  for  dollar.  It  is  taken 
annually  for  a  term  of  ten  years  and  is 
intended  to  yield  a  present  value  of 
either  (1)  70  percent  of  the  “qualified 
basis”  for  new  construction  or 
substantial  rehabilitation  expenditures 
that  are  not  federally  subsidized  (i.e., 
financed  with  tax-exempt  bonds  or 
below-market  federal  loans),  or  (2)  30 
percent  of  the  qualified  basis  for  the 
acquisition  of  existing  projects  or 
i  projects  that  are  federally  su^idized. 

The  actual  credit  rates  are  adjusted 
monthly  for  projects  placed  in  service 
after  1987  under  procedures  specified  in 
section  42.  Individuals  can  use  the 
credit  up  to  a  deduction  equivalent  of 
$25,000.  This  equals  $9,900  at  the  39.6 
percent  maximum  marginal  tax  rate. 
Individuals  cannot  use  the  credit  against 
the  alternative  minimum  tax. 
Corporations,  other  than  S  or 
professional  service  corporations,  can 
use  the  credit  against  ordinary  income 
tax.  They  cannot  use  the  credit  against 
the  alternative  minimum  tax.  These 
corporations  can  also  deduct  the  losses 
from  the  project. 

The  quaUned  basis  represents  the 
product  of  the  “appUcable  fi-action”  of 
the  building  and  the  “eligible  basis”  of 
the  building.  The  applicable  fraction  is 
based  on  the  number  of  low  income 
vmits  in  the  building  as  a  percentage  of 
the  total  nvunber  of  units,  or  based  on 
the  floor  space  of  low  income  units  as 
a  percentage  of  the  total  floor  space  in 
the  building.  The  eligible  basis  is  the 
adjusted  basis  attributable  to  acqmsition 
rehabilitation,  or  new  construction  costs 
(depending  on  the  type  of  LIHTC 
involved).  These  costs  include  amoimts 
chargeable  to  capital  accoimt  inciured 
prior  to  the  end  of  the  first  taxable  year 
in  which  the  qualified  low  income 
building  is  placed  in  service.  In  the  case 
of  buildings  located  in  designated 
Qualified  Census  Tracts  or  designated 
Difficult  Development  Areas,  eligible 
basis  can  be  increased  up  to  130  percent 
of  what  it  would  otherwise  be.  This 
means  that  the  available  credit  also  can 
be  increased  by  up  to  30  percent.  For 
example,  if  the  70  percent  credit  is 
available,  it  effectively  could  be 
increased  up  to  91  percent. 

Under  section  42(d)(5)(C)  of  the  Code, 
a  Qualified  Census  Tract  is  any  census 
tract  (or  equivalent  geographic  area 
defined  by  the  Bureau  of  the  Census)  in 
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which  at  least  50  percent  of  households 
have  an  income  less  than  60  percent  of 
the  AMGI.  There  is  a  limit  on  the 
Qualified  Census  Tracts  in  any 
Metropolitan  Statistical  Area  (“MSA”) 
or  Primary  Metropolitan  Statistical  Area 
(“PMSA”)  that  may  be  designated  to 
receive  an  increase  in  eligible  basis:  all 
of  the  designated  census  tracts  within  a 
given  MSA/PMSA  may  not  together 
contain  more  than  20  percent  of  the 
total  population  of  the  MSA/PMSA.  For 
purposes  of  HUD  designations  of 
Qualified  Census  Tracts,  all  non¬ 
metropolitan  areas  in  a  state  are  treated 
as  if  they  constituted  a  ^gle 
metropolitan  area.  This  Notice  does  not 
redesignate  Qualified  Census  Tracts. 

The  corrected  desi^ation  of  Qualified 
Census  Tracts  published  May  1, 1995,  at 
60  FR  21246  remains  in  effect.  Qualified 
Census  Tracts  will  not  be  redesignated 
until  year  2000  census  data.become 
available. 

Section  42  defines  a  Difficult' 
Development  Area  as  any  area 
designated  by  the  Secretary  of  HUD  as 
an  area  that  has  high  construction,  land, 
and  utility  costs  relative  to  the  -AMCI. 
Again,  liiffits  apply.  All  designated 
Difficvdt  Development  Areas  in  MSAs/ 
PMSAs  may  not  contain  more  than.  20 
percent  of  ffie  aggregate  population  of 
all  MSAs/PMSAs,  and  all  designated 
areas  not  in  metropolitan  areas  may  not 
contain  more  than  20  percent  of  the 
aggregate  population  of  all  non¬ 
metropolitan  counties. 

Explanation  of  HUD  Designation 
M^odology 

A.  Difficult  Development  Areas 

In  developing  the  list  of  Difficult 
Development  Areeis,  HUD  compared 
incomes  with  housing  costs.  HUD  used 
1990  Census  data  and  the  MSA/PMSA 
definitions  as  published  by  the  Office  of 
Management  and  Budget  (“OMB”)  in 
OMB  Bulletin  No.  94-07  on  July  5, 

1994,  with  the  exceptions  described  in 
section  C.,  below,  llie  basis  for  these 
comparisons  was  die  fiscal  year  (“FY”) 
1995  HUD  income  limits  for  Very  Low 
Income  households  (“VLILs”)  and  Fair 
Market  Rents  (“FMRs”)  used  for  the 
section  8  Housing  Assistance  Payments 
Program.  The  procedure  used  in  making 
these  calcvilations  follows  (Note  that 
while  the  description  of  HUD’s  selection 
methodology  differs  from  previous 
designations  of  Difficult  Development 
Areas,  the  methodology  is 
mathematically  equivalmt):. 

1.  For  each  MSA/PMSA  and  each  non- 
metropolitan  coimty,  a  ratio  was  calculated. 
This  calculation  used  the  FY  1995  two- 
bedroom  FMR  and  the  FY  1995  four-person 
VLIL.  The  niimerator  of  the  ratio  was  the 


area’s  FY  1995  FMR  The  denominator  of  the 
ratio  was  the  monthly  LIHTC  income-based 
rent  limit  calculated  as  Via  of  30  percent  of 
120  percent  of  the  area’s  VLIL  (where  120 
percent  of  the  VLIL  was  rounded  to  the 
nearest  $50  and  not  allowed  to  exceed  80 
percent  of  the  AMGI  in  areas  where  the  VLiL 
is  adjusted  upward  from  its  50  percent  of 
AMGI  base). 

2.  The  ratios  of  the  FMR  to  the  LIHTC 
income-based  rent  limit  were  arrayed  in 
descending  order,  separately,  for  MSAs/ 
PMSAs  and  for  non-metropolitan  covmties. 

3.  The  Difficult  Devdopmeat  Areas  are 
those  with  the  highest  ratios  cumulative  to  20 
percent  of  the  1990  population  of  all 
metropolitan  areas  and  of  all  non¬ 
metropolitan  coimties. 

B.  Application  of  Population  Caps  to 
Difficult  Development  Area 
Determinations 

In  identifying  Difficult  Development 
Areas,  HUD  applied  various  cap^  or 
limitations,  as  noted  above.  The 
cumulative  population  of  metropolitan 
Difficult  Development  Arecis  cannot 
exceed  20  percent  of  the  cumulative 
population  of  all  metropolitan  areas  and 
the  ounulative  population  of 
nonmetropolitan  Difficult  Development 
Areas  cannot  exceed  20  percent  of  the 
cumulative  population  of  all 
nonmetropolitan  counties. 

In  applying  these  caps,  HUD 
established  procedures  to  deal  with  how 
to  treat  smaU  overruns  of  the  caps.  The 
remainder  of  this  section  explains  the 
procedure.  In  general,  HUD  stops 
selecting  areas  when  it  is  impossible  to 
choose  another  area  without  exceeding 
the  applicable  cap.  The  only  exceptions 
to  this  policy  are  when  the  next  eligible 
excluded  area  contains  either  a  large 
absolute  population  or  a  . large 
percentage  of  the  total  population,  or 
the  next  excluded  area’s  ranking  ratio  as 
described  above  was  identical  (to  three 
decimal  places)  to  the  last  area  selected, 
and  its  inclusion  Tesulted  in  only  a 
minor  overrun  of  theoap.  Thus  for  both 
the  designated  metropolitan  and  non¬ 
metropolitan  Difficult  Development 
Areas  there  are  minimal  overruns  of  the 
caps.  HUD  believes  the  designation  of 
these  additional  areas  is  consistent  with 
the  intent  of  the  legislation.  Some 
latitude  is  justifiable  because  it  is 
impossible^to  determine  whether  the  20 
percent  cap  has  been  exceeded,  . as  long 
as  the  apparent  excess  is  small,  due  to 
measvirement  .error.  Despite  the  care  and 
effort  involved  in  a  decennial  census,  it 
is  recognized  by  the  Census  Bureau,  and 
all  users  of  the  data,  that  the  population 
counts  for  a  given  area  and  for  the  entire 
coimtry  are  not  precise.  The  extent  of 
the  measurement  error  is  unknown. 
Thus,  there  can  be  errors  in  both  the 
munerator  and  denominator  of  the  ratio 
of  populations  used  in  applying  a  20 


percent  cap.  In  circumstances  where  a 
strict  application  of  a  20  percent  cap 
results  in  an  anomalovis  situation, 
recognition  of  the  imavoidahle 
imprecision  in  the  census  data  justifies 
accepting  small  variances  above  the  20 
percent  limit. 

C.  Exceptions  to  OMB  Defiiiitions  of 
MSAs/PMSAs  and  Other  Geographic 
Matters 

As  stated  in  OMB  Bulletin  94-07  defining 
metropolitan  areas:  OMB  establishes  and 
maintains  the  definitions  of  the- 
[Metropolitan  Areas]  MAs  solely  for 
statistical  purposes  *  *  *  OMB  does  not  take 
into  accovmt  or  attempt  to  anticipate  any 
nonstatistical  uses  that  may  be  made  of  the 
definitions  *  *  *  We  recognize  that  some 
legislation  specifies  the  use  of  metropolitan 
areas  for  programmatic  purposes,  including 
allocating  F^eral  funds. 

HUD  makes  exceptions  to  OMB 
definitions  in  calculating  FMRs  by 
deleting  counties  from  metropolitan 
areas  whose  OMB  definitions  are 
determined  by  HUD  to  be  larger  than? 
their  housing  market  areas.  In  addition, 
HUD  is  reqtiired  by  statute  to  calculate 
a  separate  FMR  and  VLIL  for 
Westchester  Cotmty,  New  York,  which 
OMB  includes  as  part  of  the  New  York, 
NY  PMSA.  Thus  the  following  counties 
are  assigned  their  own  FMRs  and.  VLILs 
and  evduated  as  if  they  were  separate 
metropolitan  areas  for  purposes  of 
designating  Difficult  Development 
Areas. 

Metropolitan  Area  and  Counties  Deleted 

Atlanta,  GA — Carrol,  Pickens,  and 
Walton  Counties. 

Chicago,  IL — ^DeKalb,  Grundy,  and 
Kendall  Coimties. 
CincinnaljTHamilton,  OH-KY-IN — 
Brown  County,  Ohio;  Gallatin,  Grant, 
and  Pendleton  Coimties  in  Kentucky; 
and  Ohio  County,  Indiana. 

Dallas,  'FX — ^Henderson  County. 
Lafayette,  LA — St.  Landiy  and  Acadia 
Parishes. 

New  York,  NY — ^Westchester  County. 
New  Orleans,  LA — St.  James  Parish. 
Washington,  DC-MD-VA-WV — Clarke, 
Culpeper,  King  George,  and  Warren 
Counties  in  Virginia;  and  Berkeley 
and  Jefferson  Counties  in  West 
Virginia. 

Affected  MSAs/PMSAs  are  assigned  the 
indicator  “(part)”  in  the  list  of 
Metropolitan  Difficult  Development 
Areas. 

Finally,  in  the  New  England  states 
(Connecticut,  Maine,  Massachusetts, 
New  Hampshire,  Rhode  Island,  and 
Vermont)  OMB  defines  MSAs/PMSAs 
according  to  county  subdivisions  or 
Minor  Civil  Divisions  (“MCDs”)  rather 
than  county  boundaries.  Thus,  when  a 
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New  England  county  is  designated  as  a 
Nomnetropolitan  Difficult  Development 
Area,  only  that  part  of  the  covuity  (the 
group  of  MCDs)  not  included  in  any 
MSA/PMSA  is  the  Nonmetropolitan 
Difficult  E)evelopment  Area.  Geographic 
definitions  of  the  nonmetropolitan  parts 
of  New  England  counties  can  be  foimd 
in  HUD’s  Rule  establishing  FY  1995 
FMRs  at  60  FR  42230  or  24  CFR  Part 
888.  Affected  coimties  are  assigned  the 
indicator  "(part)”  in  the  list  of 
Nonmetropolitan  Difficult  Development 
Areas. 

Future  Designations 

Difficult  Development  Areas  are 
designated  annually  as  updated  income 
and  FMR  data  become  available. 
Qualified  Census  Tracts  will  not  be 
redesignated  until  year  2000  census  data 
become  available. 

Effective  Date 

■The  hst  of  Difficult  Development 
Areks  is  effective  for  allocations  of 
credit  made  after  December  31, 1995.  In 
the  case  of  a  building  described  in 
Internal  Revenue  Code  section 
42(h)(4)(B),  the  list  is  effective  if  the 
bonds  are  issued  and  the  building  is 
placed  in  service  after  December  31, 
1995.  The  corrected  designations  of 
Qualified  Census  Tracts  published  May 
1, 1995,  at  60  FR  21246  remain  in  effect. 


Other  Matters 

Environmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  CEQ  regulations  and  24  CFR  50.20 
of  the  HUD  regulations,  the  policies  and 
actions  in  this  document  are  determined 
not  to  have  the  potential  of  having  a 
significant  impact  on  the  quality  of  the 
human  environment  and  therefore 
further  environmental  review  under  the 
National  Environmental  Policy  Act  is 
not  necessary. 

Regulatory  Flexibility  Act 

In  accordance  with  5  U.S.C.  §  605(b) 
(the  Regulatory  FlexibiUty  Act),  the 
undersigned  hereby  certifies  that  this 
notice  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  notice 
involves  the  designation  of  "Difficult 
Development  Areas”  for  use  by  political 
subdivisions  of  the  States  in  allocating 
the  LIHTC  as  reqviired  by  section  42  of 
the  Code,  as  amended.  This  notice 
places  no  new  requirements  on  the 
States,,  their  political  subdivisions,  or 
the  applicants  for  the  credit.  This  notice 
also  details  the  technical  methodology 
used  in  making  such  designations. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  imder  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  notice  will  not  have  any 


substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
notice  is  not  subject  to  review  under  the 
order.  The  notice  merely  designates 
"Difficult  Development  Areas”  for  use 
by  political  subdivisions  of  the  States  in 
allocating  the  LIHTC  as  required  by 
section  42  of  the  Code,  as  amended.  The 
notice  also  details  the  technical 
methodology  used  in  making  siich 
designations. 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  notice  does  not 
have  potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  Order.  The 
notice  involves  the  designation  of 
"Difficult  Development  Areas”  for  use 
by  political  subdivisions  of  the  States  in 
allocating  the  LIHTC  as  required  by 
section  42  of  the  Code,  as  amended.  The 
notice  also  details  the  technical 
methodology  used  in  making  such 
designations. 

Dated:  September  11, 1995. 

Henry  G.  Cisneros, 

Secretary. 


IRS  Section  42(d)(5)(C^  Difficult  Development  Areas^etropolitan  Areas 


State 

Metropolitan  area 

Metropolitan  area 

Metropolitan  area 

Metropolitan  area 

AZ 

Yuma,  AZ. 

CA 

Chico-Paradise,  CA . 

Los  Angeles  Long  Beach,  CA  .. 

Salinas,  CA . 

San  Francisco,  CA. 

San  Luis  Obispo-Atascadero- 

Santa  Barbara-Santa  Maria 

Santa  Cruz-Watsonville,  CA  . 

Santa  Rosa,  CA 

Paso  Robies,  CA. 

Lompoc,  CA. 

Ventura,  CA. 

CT 

Rriflgftpnrt,  CT . 

New  HavArvMAriden,  CT  . . 

Stamford-Norwalk,  CT  . . 

FL 

Daytona  Beach,  FL . 

Fort  Lauderdale,  FL  . 

Fort  Myers-Cape  Coral,  FL . 

Fort  Pierce-Port  Lucie,  FL. 

Miami,  FL . 

Punta  Gorda,  FL . 

Sarasota-Bradenton,  FL . 

West  Palm  Beach-Boca  Raton, 

FL 

HI 

Honolulu,  HI. 

MA 

Bamstable-Yarmouth,  MA . 

Fitchburg-Leominster,  MA . 

Worcester,  MA-CT 

ME 

Portlarxl,  ME. 

NH 

Portsmouth-Rochester,  NH-ME. 

NJ 

Atlantic-Cape  May,  NJ  . 

Jersey  City,  NJ . 

Monmouth-Ocean,  NJ . . 

Vineland-Millville-Bridgeton,  NJ. 

NY 

NY  . 

New  York,  NY  (ptart)  . 

Newburgh,  NY-PA 

OR 

Eugene-Springfield,  OR. 

PR 

Agiiedilla,  PR  . 

Arecibo,  PR . 

Caguas,  PR . 

Mayaguez,  PR. 

Ponce,  PR . . . 

San  JuarvBayamon,  PR. 

Rl 

Providence-Fall  River-Warwick, 

RI-MA.. 

SC 

Myrtle  Beach,  SC. 

TX 

Brownsville-HarlingervSan  Be- 

El  Paso,  TX  . . 

Laredo,  TX 

nito,  TX. 

WA 

Bellingham,  WA  . 

Yakima,  WA. 

Federal  Register  /  Vol.  60,  No.  180  /  Monday,  September  18,  1995  /  Notices 


48343 


IRS  Section  42(d)(5)(C)  Difficult  Development  Areas— Nonmetropolitan  Areas 


State 


County 


PacHic  Islands. 


County 


County 


AK 


AL 

AR 

AZ 

CA 


CO 


CT 

DE 

FL 


GA 

HI 

ID 

KS 

KY 


LA 


Bethel  Census  Area . 

Juneau  Borough . . 

Nome  Census  Area  . 

Coffee  County . 

Baxter  County . 

Mississippi  County. 

Cochise  County . 

Yavapai  County 

Alpine  County . 

Humtx)lclt  County  . 

Lake  County . 

Nevada  County . 

Siskiyou  County  . 

Eagle  County  . 

La  Plata  County  . 

Routt  County . 

Litchfield  County  (part) . 

Sussex  County. 

Citrus  County  . 

Hardee  County . 

Monroe  County  . 

Bulloch  County . 

Liberty  County  . . . . 

Hawaii  Counfy  . . . . 

Bonner  County . . . 

Riley  County. 

Adair  County  . . 

Johnson  County . . 

Perry  County . 

Morehouse  Parish . . 


Dillingham  Census  Area . 

Ketohikan  Gateway  Borough  .... 

North  Slope  Borough  . 

Macon  County . 

Conway  County . 

Coconino  County  . 

Amador  County . 

Imperial  County . 

M^posa  Courity . 

Plumas  County . 

Tuolumne.  County 

Garfield  County . . . 

Lake  County . . 

San  Miguel  County. 

Middlesex  Counfy  (part) . 

Desoto  County  . . . 

Hendry  County . . 

Okeechobee  County  . 

Butts  County  . . . . . 

Union  County. 

Kauai  County  . . . . . 

Kootenai  County  . . . . 

BeH  County . . . 

Lincoln  County  . 

Pike  County . . 

Natchitoches  Parish . 


Fairbanks  North  Star  Borough 

Kodiak  Islarxi  Borough . 

Northwest  Arctic  Borough 

Garland  County . 

GHa  County  . 

Calaveras  County  . . 

Inyo  County . 

Mendocino  County . 

San  Benito  County . 

Gilpin  County  . 

Ouray  County  . . 

New  LoTKlon  County  (part)  .... 

Franklin  County . . . 

Highlands  Cou^ . 

Taylor  County. 

Camden  Coi^ . 

Maui  Courrty . . . . 


Estili  County . 

Morgan  County  .... 
Pulaski  County. 
Tangipahoa  Parish 


West  Feliciana  Parish. 


MA 

MD 

ME 


MO 

MS 


MT 

NC 

NH 


NM 

NV 

NY 


OR 


PA 

PR 

Rl 

SC 

SD 

TN 

TX 


UT 

VA 


Barnstable  County  (part) .... 
Hampshire  County  (part)  ... 

SL  Mary’s  County  . . 

Androscoggin  County  (part) 

Hancock  G^nty . 

Oxford  County . 

Somerset  County  . 

Camden  County. 

Adams  County  . 

Copiah  County . 

Lauderdale  County . . 

Washirigton  Courrty . 

Missoula  County. 

Camden  County . . . 

Belknap  County . 

Hillsborough  C^nty  (part)  . 
Sullivan  County. 

Chaves  County  . 

Quay  County . 

Douglas  County  .  . 

Clinton  County  . 

Greene  County . 

Schuyler  County . 

Clatsop  County  . . 

Hood  River  County  . 

Lincoln  County. 

Monroe  County  . 

Att. 

Newport  County  (part)  . 

Beaufort  County . 

Faulk  County . 

Haywood  County . 

Arans2is  County  . 

Hopkins  County . . 

Kimble  County . 

Polk  County . 

Tyler  County . 

Washington  County. 

Daggett  County . 

Caroline  County  . . 


Dukes  County  . . 

Nantucket  County  . . 

Wicomico  County. 

Aroostook  County  . 

Kerviebec  County  . 

Penobscot  County  (part)  .. 
Waldo  County  (part) . . 

Bolivar  County . . 

George  County . . 

Leflore  County . 

Yazoo  County. 

Dare  County . . 

Carroll  County . 

Merrimack  County  (part)  . 

Curry  County . 

Rk)  Aniba  County  . 

Mineral  County . 

Columbia  County  . 

Hamilton  County  . 

Sullivan  (bounty . 

Coos  County  . 

Jefferson  County . 

Northumberland  County  .. 

Washington  County  (part) 
Fairfield  County. 

Spink  County. 

Trousdaie  C^nty. 

Burleson  County  . 

Hudspeth  County  . 

Kleberg  County  . 

Rains  C^nty  . 

Val  Verde  County . 

Iron  County  . 

Cumberlarid  County . 


Franklin  County  (parQ  .... 
Worcester  County  (pal). 

CumberlarKf  County . 

Knox  County  . . 

Piscataquis  County  . . 

Washin^on  County . . 

Claiborne  County  . 

Issaquena  County . 

Sunflower  County . 


Pasquotank  County . 

Cheshire  County  . 

Rockingham  County  (peirt) 

Lincoln  County  . 

San  Miguel  County  . 

Pershing  County. 

Cortland  County . 

Jefferson  County . 

Tompkins  County . 

Curry  County . 

Josephine  County  . 

Schuylkill  County . 


Camp  County . 

Jasper  County . 

Llano  County . 

Red  River  Cwnty  . 
Van  Zandt  County  . 

Washington  County 
Frederick  County  .... 


County 


Haines  Borough. 

Lake  And  Peninsula  Borough. 


Madison  County. 

Santa  Cmz  County. 

Del  Norte  County. 

Kings  County. 

Mono  County. 

Sierra  County. 

(]kand  County. 

Pitkin  County. 

Windham  County  (part). 

Glades  County. 

Indian  River  County. 

Dawson  County. 


Floyd  County. 

Nicholas  County. 

Verrxxt  Parish. 

Hampden  County  {pari). 


Franklin  County. 
Lincoln  County. 
Sagadahoc  County 
York  County  (part). 

Coahoma  County. 
Lafayette  County. 
Tate  County. 


Watauga  Courrty. 
Grafton  County. 
Strafford  Courrty. 

Mckinley  Courrty. 
Taos  County. 

Essex  Courrty. 
Otsego  Courrty. 
Ulster  County. 
Deschutes  Courrty. 
Klamath  County. 

Wayne  County. 


Gillespie  County. 

Kerr  County. 
Nacogdoches  County. 
Robertson  County. 
Walker  County. 


I  King  And  Queen  Courrty. 
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State 

County 

County 

County 

County 

Ma<iL<«nn  (Viiinty  . . 

Crango  County . 

Rhonanrionh  County  . 

Westmoreland  County. 

Orange  County. 

VI 

VT 

Virgin  Islands. 

Addison  County . : . 

Bennington  County  . . 

Lamoille  County  . 

Rutland  County  . 

Washington  County . 

Windham  Courity  . . 

Windsor  County. 

WA 

Clallam  County . 

Douglas  County  . 

Grays  Hartxir  County . 

Jefferson  County. 

WV 

San  Juan  County  . 

QrA0nhrinr  County  . 

Skagit  County. 

Harrison  County . 

Taylor  County . . 

Upshur  County. 

WY 

Teton  County. 

(FR  Doc.  95-23051  Filed  9-15-95;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Afteirs 

Power  Rale  Ac^ustment  Mission 
Valley  Power  Utility,  Montana 

action:  Notice  of  Proposed  Rate 
Increase. 

SUMMARY:  The  Bureau  of  Indian  Afiairs 
is  proposing  to  increase  the  cost  of 
electric  power  (energy)  to  customers  of 
Mission  Valley  Power  (MVP),  the  entity 
operating  the  power  facility  of  the 
Flathead  Indian  Irrigation  Project  of  the 
Flathead  Reservation.  The  Bureau  of 
Indian  Affairs  (BLA)  heis  been  informed 
that  the  Montana  Power  Company 
(MPC),  which  sells  electric  power  to 
MVP,  h^  raised  its  wholesale  power 
rates  by  approximately  2.0  percent  The 
MPC  increase  went  into  effect  on 
September  5, 1995,  and  is  based  on 
adjustments  in  the  Consumer  Price 
index  pursuant  to  the  Federal  Energy 
Regulatory  Commission  license  for 
MFC’s  Kerr  Dam  Hydroelectric  Facility. 


Accordingly,  the  BIA  is  proposing  to 
adjust  the  local  retail  power  rates 
charged  by  MVP  to  reffect  the  increased 
cost  of  puitdiased  power. 

DATES:  Comments  must  be  submitted  on 
or  before  October  18, 1995. 

ADDRESSES:  Written  comments  on  rate 
changes  should  be  sent  to:  Assistant 
Secretary — ^Indian  Affairs,  Bureau  of 
Indian  Affairs.  Attn:  Branch  of  Irrigation 
and  Power,  MS#4559-MIB,  1849  “C” 
Street  NW.,  Washington,  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT:  Area 
Director,  Bureau  of  Indian  Affairs, 
Portland  Area  Office,  911  N.E.  11th 
Avenue,  Portland,  O^on  97232-4169, 
telephone  (503)  231-6702;  or.  General 
Manager,  K^ssion  Valley  Power,  P.O. 
Box  890,  Poison,  Montana  59860-0890. 
Telephone  (406)  883-5361  or  1-800- 
823-3758  (in-State  Watts). 
SUPPLEMENTARY  INFORMATION:  The 
authority  to  issue  this  document  is 
vested  in  the  Secretary  of  the  Interior  by 
5  U.S.C.  301;  the  Act  of  August  7, 1946, 
c.  802,  Section  3  (60  Stat.  895;  25  U.S.C. 
385c);  the  Act  of  May  25. 1948  (62  Stat. 


269);  and  the  Act  of  December  23, 1981, 
section  112  (95  Stat.  1404).  The 
Secretary  has  delegated  this  authority  to 
the  Assistant  Secretary — Indian  Affairs 
pursuant  to  part  209  Departmental 
Manual,  Chapter  8.  lA  and 
Memorandum  dated  January  25, 1994, 
from  Chief  of  Staff,  Department  of  the 
Interior,  to  Assistant  Secretaries,  and 
Heads  of  Bureaus  and  Offices.  The 
approximate  2.0  percent  MPC  increase 
causes  the  BIA  to  raise  its  retail  rates  to 
recover  $28,000  which  is  the 
approximate  annual  financial  impact  of 
that  increase.  This  proposed  adjustment 
is  the  result  of  an  increase  in  the  electric 
power  rates  charged  by  MPC,  one  of 
three  sources  of  electric  power  marketed 
by  MVP.  The  MPC  increase,  which  went 
into  effect  on  September  5, 1995,  is 
based  on  adjustments  in  the  Consiuner 
Price  index  pursuant  to  the  Federal 
Energy  Regulatory  Commission  license 
for  MFC’s  Kerr  Dam  Hydroelectric 
Facility.  The  following  table  illustrates 
the  financial  impact  of  the  new  retail 
rates  on  each  rate  class: 


Rate  class 

Present  rate 

Residential: 

Rasin  ChargA  . . . . 

$11  nn/mn  (inniii(1a$  19Rkwh)  . 

Energy  Chai^ . 

0.04817/kwh  (over  122  kwh) '. . 

«2  General: 

Basic  Charge  . 

11.00/mo.  (kxdudes  107  kwh)  ; . J . 

Energy  Charge . 

0.05604Awh  (over  107  kwh) . . . 

Irrigation: 

HnraapnwAr  Charga . . . . 

11.Pfi/HP  . 

Energy  Charge . 

0.0363a/kwh  . . 

Minimum  5^annal  Charga  . 

132.00  or  $6.0Q/HP,  ¥vhichever  is  greater  . 

SmaH  and  Large  Commercial: 

Basic  Charge  . 

None . 

Monthly  Minimum . 

Mnn 

Demand  Rate . . . 

4.5Q/KW  of  billing  demaixl . 

Errergy  Rate . 

0.04305/kwh — First  18,000  kwh . 

0.03588/kwh— Over  18,000  kwh . . 

Area  Lights: 

Area  li£^  installed  on  existing  pole  or  structure: 

7,000  lumen  unrt.  M.V.* . . . 

7.00  . 

20,000  lumen  unit,  M.V.* . . . 

10.00  . 

9,000  lumen  unit,  H.P.S . 

6.50  . 

22,000  lumen  uniL  H.P.S . 

8.75  . . 

Area  light  installed  with  new  pole: 

7,000  lumen  unrt,  M.V.* . 

8.75  . . . 

20,000  lumen  unit  M.V.* . 

11.50  . 

9,000  lumen  unrt,  M.V.* . 

8.25  . 

22,000  lumen  unrt,  H.P.S* . 

10.50  . ; . . . . . 

Street  Lighting  (metered): 

Basic  Charge  . . . 

11.00/mo  (includes  107kwh)  . . 

Energy  Ch^ge . . 

0.0560/kwh  (over  107  kwh) . 

Street  LighUng  (Unmetered)  . 

This  rate  class  applies  to  municipalities  or  communities 

where  there  are  ten  or  more  lighting  units  billed  in  a 
group.  This  rate  schedule  is  subject  to  a  negotiated 
contract  with  MVP. 

No  Change 
$0.04828 

No  Change 
0.05615 

11.30/HP 
0.03642 
No  Change 

No  Change 
No  Change 
4.51 /KW 
0.04345 
0.03592 


11.00 
0.05615 
No  Change 
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Dated:  September  12, 1995. 

Ada  E.  Deer, 

Assistant  Secretary,  Indian  Affairs. 

[FR  Doc.  95-23058  Filed  9-15-95;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

[AirsfMce  Docket  No.  93-AWA-11] 

RIN  2120-AF56 

<.  Alteration  of  the  Sait  Lake  City  Class 
B  Airspace  Area,  Salt  Lake  City,  Utah 

AGENCY:  Federal  Aviation 
.  Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  alters  the  Salt  Lake 
Qty  Class  B  airspace  area,  Salt  Lake 
City,  Utah.  This  rule  will  maintain  the 
ceiling  of  the  Salt  Lake  Qty  Class  B 
airspace  area  at  10,000  feet  mean  sea 
level  (MSL);  subdivide  and  redefine 
existing  subareas  by  altering  its  floors 
and  boimdaries  except  for  Area  B;  and 
create  additional  Areas  E,  F,  G,  H,  I,  J, 

K,  L,  and  M.  This  rule  will  improve  the 
flow  of  aviation  traffic  and  enhance 
safety  in  the  Salt  Lake  City  area,  while 
accommodating  the  concerns  of  the 
airspace  users. 

EFFECTIVE  DATE:  0701  UTC,  November  9, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  W.  Thomas,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240],  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  E)C  20591: 
Telephone:  (202)  267-9230. 

SUPPLBIENTARY  INFORMATION: 
Background 

Airspace  reclassification,  effective 
September  16, 1993,  discontinued  the 
use  of  the  term  “Terminal  Control  Area” 
(TCA)  and  replaced  it  with  the 
designation  “Class  B  Airspace.”  This 
change  in  terminology  is  reflected  in 
this  rule.  On  May  21, 1970,  the  FAA 
published  Amendment  No.  91-78  to 
part  91  of  Title  14  Code  of  Federal 
Aviation  Regulations  (CFR)  that 
provided  for  the  establishment  of  Class 
B  airspace  areas  (35  FR  7782).  The  Clfiss 
B  airspace  area  program  was  developed 
to  reduce  the  midair  collision  potential 
in  the  congested  airspace  siurounding 
airports  with  high  density  air  traffic  by 
..iproviding  an  area  in  which  all  aircraft 
will  be  subject  to  certain  operating  rules 
and  equipment  requirements. 

The  density  of  tmfic  and  the  type  of 
operations  being  conducted  in  the 
airspace  surrounding  major  terminals 
increase  the  probability  of  midair 
collisions.  In  1970,  an  extensive  study 
foimdthat  the  majority  of  midair 


collisions  occurred  between  a  general 
aviation  (GA)  aircraft  and  an  air  carrier, 
military,  or  another  GA  aircraft.  The 
basic  causal  factor  common  to  these 
conflicts  was  the  mix  of  uncontrolled 
aircraft  operating  imder  visual  flight 
rules  (VFR)  and  controlled  aircraft 
operating  under  instrument  flight  rules 
(IFR).  Class  B  airspace  areas  provides  a 
method  to  accommodate  the  increasing 
number  of  IFR  and  VFR  operations.  The 
regulatory  requirements  of  Class  B 
airspace  areas  afford  the  greatest 
protection  for  the  greatest  number  of 
people  by  providing  air  traffic  control 
(ATC)  increased  capability  to  provide 
aircraft  separation  service,  this 
minimizes  the  mix  of  controlled  and 
uncontrolled  aircraft.  To  date,  the  FAA 
has  established  a  total  of  29  Class  B 
airspace  areas. 

Jime  21, 1988,  the  FAA  published 
a  final  rule  which  required  aircraft  to 
have  Mode  C  equipment  when  operating 
within  30  nautical  miles  of  any 
designated  Class  B  airspace  area 
primary  airport  fi'om  the  surface  up  to 
10,000  feet  MSL,  excluding  those 
aircraft  not  certificated  with  an  engine- 
driven  electrical  system,  balloons,  or 
gliders  (53  FR  23356). 

Discussions  of  Comments 

The  proposed  changes  to  the  SLC 
Class  B  airspace  area  were  published  in 
a  Notice  of  Proposed  Rulemaking 
(NPRM)  on  August  4, 1995  (60  FR 
40020).  The  FAA  did  not  receive  tmy 
written  comments  regarding  the 
proposed  alteration  of  the  SLC  Class  B 
eiirspace  area.  However,  the  FAA  placed 
two  documents  in  the  docket  to 
memorialize  communication  between 
the  FAA  and  one  user  group  that 
occrurred  during  the  comment  period. 

The  FAA  has  determined  that 
alterations  to  the  SLC  Class  B  airspace 
area,  as  contained  herein,  will  promote 
the  safe  and  efficient  use  of  the  airspace 
and  will  meet  users’  concerns. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  B  airspace  area  around 
Salt  Lake  City  International  Airport.  The 
Class  B  airspace  area  utilizes  the 
Rim  way  17  ILS/DME  antenna,  latitude 
and  longitude  points,  and  landmarks. 
The  upper  limits  of  the  Salt  Lake  Qty 
Class  B  airspace  area  remain  at  10,000 
feet  mean  sea  level  (MSL);  however,  the 
subareas  within  the  area  are  modified. 
Area  A  is.reduced  to  the  west  and 
northeast  of  the  Salt  Lake  Qty 
International  Airport.  Modif^g  Area  A 
enhances  the  utilization  of  the  airspace 
for  northeast-boimd  and  west-bound 
VFR  traffic  transiting  over  the  Skypark 
Airport.  Area  C  is  revised  to  provide 


more  transition  routes  for  VFR 
operations,  particularly  for  aircraft  not 
equipped  with  the  required  flotation 
equipment  to  fly  over  the  Greater  Salt 
L^e.  Additionally,  this  area  will  relieve 
the  potential  for  traffic  congestion 
around  the  Tooele  Valley  Airport.  Areas 
D  and  E  are  subdivided  and  retain  the 
original  floor  altitudes  of  6,000  and 
7,000  feet  MSL  respectively.  The  floor  of 
Ajea  F  is  raised  fium  6,000  to  7,000  feet 
MSL  to  provide  more  airspace  for  the 
VFR  aircraft  transiting  the  area  of  Point 
of  the  Mountain.  The  floor  of  Area  G  is 
raised  from  7,000  to  8,000  feet  MSL. 

Area  H  is  altered  to  provide  controlled 
airspace  for  the  new  instrument 
approeidi  procedures  to  the  new  parallel 
instrument  runway  16R/34L  at  the  Salt 
Lake  City  International  Airport.  A  new 
area.  Area  M,  is  established  north  of  the 
Salt  Lake  City  International  airport  to 
include  the  airspace  fi'om  9,000  to 
10,000  feet  MSL  to  provide  controlled 
airspace -for  the  new  instrument 
approach  procedures  to  the  new  parallel 
instrument  runway  16R/34L  at  the  Salt 
Lake  City  International  Airport.  All 
alterations  of  the  Sedt  Lake  City  Class  B 
airspace  area  are  depicted  on  the  chart 
foimd  in  the  attached  appendix. 

Class  B  airspace  designations  are 
published  in  Paragraph  3000  of  FAA 
Order  7400.9C,  dated  August  17, 1995, 
and  effective  September  16, 1995,  which 
is  incorporated  by  reference  in  14  CFR 
part  71.1.  The  Class  B  airspace  area 
listed  in  this  airspace  alteration  will  be 
published  subsequently  in  the  Order. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 

Regulatory  Evaluation 

This  section  summarized  the 
regulatory  evaluation  prepared  by  the 
FAA  on  the  amendment  to  14  CFR  part 
71  to  alter  the  SLC  Class  B  airspace. 

This  summary  and  the  full  regulatory 
evaluation  quantify,  to  the  extent 
practicable,  estimated  costs  to  the 
private  sector,  consumers,  and  Federal, 
State,  and  local  governments  as  well  as 
anticipated  benefits. 

The  FAA  has  determined  that  this 
rulemaking  is  not  “a  significant 
rulemaking  action,”  as  defined  by 
Executive  Order  (EO)  12866,  Regulatory 
Planning  and  Review,  and  therefore,  no 
Regulatory  Impact  Analysis  is  required. 
Nevertheless,  in  accordance  with  the 
Department  of  Transportation  policies 
and  procedures,  the  FAA  has  evaluated 
the  anticipated  costs  and  benefits 
£issociated  with  this  final  rule  and  are 
summarized  below.  A  detailed 
discussion  of  costs  and  benefits  is 
contained  in  the  full  evaluation  in  the 
docket  for  this  final  rule. 
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Benefit-Cost  Analysis 

This  regulatory  evaluation  analyzes 
the  potential  costs  and  benefits  of  the 
modifications  to  the  Salt  Lake  Qty 
International  Airport,  Utah,  Class  B 
airspace  area.  These  modifications  will 
raise  the  floor  of  the  Class  B  airspace  in 
Areas  A,  C,  and  D  emd  reduce  the  lateral 
boimdaries  east  of  the  airport  in  Area  E 
to  enhance  safe  and  efficient  VFR  traffic 
operations.  The  new  floor  altitudes  will 
be  raised  by  as  much  as  500  to  6,000  feet 
MSL  in  areas  A,  C,  and  D  without 
changing  the  original  lateral  boundaries. 
The  original  areas  of  the  Class  B 
airspace  will  be  subdivided  and 
renamed  as  A,  K,  and  L  (fiom  A);  C,  D, 
and  F  (from  C);  E  and  G  (from  D);  H 
(from  F);  and  I  (from  E).  These 
modifications  will  provide  additional 
airspace  for  VFR  traffic  operations.  Also, 
an  area  of  controlled  airspace  (Area  M) 
will  be  added  to  the  north,  and  the 
lateral  boundaries  of  Area  H  will  be 
expanded  to  the  south  with  floor  and 
ceiling  altitudes  of  9,000  emd  10,000  feet 
MSL  respectively.  These  two 
modifications  are  designed  to  provide 
additional  controlled  airspace  for  new 
IFR  procedures  to  the  new  parallel 
instrument  runway  that  is  scheduled  to 
open  in  the  latter  part  of  1995.  The  Salt 
L^e  City  Tower/Tracon  (SLC  ATCT) 
has  determined  that  the  above 
modifications  will  not  adversely  impact 
their  ability  to  monitor  and  control  IFR 
and  VFR  traffic  in  the  Class  B  airspace. 

The  rule  will  enhance  aviation  safety 
and  operational  efficiency  by  lowering 
the  risk  of  midair  collisions,  while 
accommodating  the  legitimate  concerns 
of  system  users.  The  modifications  to 
the  Salt  Lake  City  Class  B  airspace  will 
provide  VFR  traffic  with  more  operating 
room,  aid  controllers  vectoring  IFR 
traffic  to  and  fit)m  the  new  parallel 
instrument  runway,  and  improve  the 
SLC  ATCT’s  ability  to  separate 
controlled  and  uncontrolled  aircraft 
near  the  floor  and  lateral  boundaries  of 
the  airspace. 

Cost 

The  FAA  has  determined  that  the 
implementation  of  the  rule  will  not 
impose  any  additional  cost  of  either  the 
agency  or  aircraft  operators  for  the 
reasons  discussed  below. 

In  terms  of  the  FAA,  the  rule  will  not 
impose  any  additional  administrative 
costs  for  personnel,  faciUties,  or 
equipment.  This  assessment  is  based  on 
the  fact4hat  the  modification  will  not 
increase  the  volume  of  air  traffic  using 
the  Salt  Lake  City  Class  B  airspace.  The 
simultaneous  contraction  and  expansion 
of  the  Class  B  airspace  will  not 
dramatically  change  thp  overall  size  of 


the  airspace  and  will  not  impose 
additional  workloads  on  current 
personnel  and  equipment  resources. 
Required  revisions  to  aeronavitical 
charts  wiU  be  accomplished  during 
normal  charting  cycles.  Therefore,  no 
additional  costs  beyond  routine 
operating  expenses  will  be  imposed. 

Costs  to  Aircraft  Operators 

The  modifications  should  impose 
little,  if  any,  additional  cost  for  items 
such  as  required  avionics  eqmpment, 
installation,  or  circmnnavigation.  Many 
'affected  GA  aircraft  operators  are 
assiuned  to  already  have  the  types  of 
avionic  equipment  (such  as  an  operable 
two-way  radio  and  very  high  frequency 
omni-directional  range  receiver) 
required  for  entering  a  Class  B  airspace 
area.  The  only  aircr^  without  Mode  C 
transponders  would  be  aircraft  not 
originally  certified  with  an  engine- 
driven  electrical  system  or  not 
subsequently  certified  with  such  a 
system  installed.  These  potential  costs 
to  aircraft  operators  without  Mode  C 
transponders  have  already  been 
accoimted  for  by  the  Mode  C  rule. 

Similarly,  the  modifications  should 
not  adversely  impact  aircraft  operators 
who  routinely  operate  under  IFR, 
primarily  large  air  carriers,  business  jets, 
commuters  and  air  taxis,  nor  should  the 
proposed  modifications  impose 
substantial  cost  to  VFR  users  as  most  are 
assumed  to  have  the  required  avionics 
equipment. 

Benefits 

The  modifications  are  expected  to 
generate  benefits  primarily  in  the  form 
of  safety  enhancements  to  the  aviation 
community  and  the  fl)dng  public.  Such 
benefits  include  reduced  aviation 
fatalities  and  property  damages  as  a 
result  of  a  lowered  risk  of  midair 
collisions.  The  changes  to  the  airspace 
will  enable  VFR  aircraft  to 
circumnavigate  the  Salt  Lake  City  Class 
-B  airspace  area  operations,  thereby 
enhancing  (^erational  efficiency. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  Federal  regiUations.  The 
RFA  requires  a  Regulatory  Flexibility 
Analysis  if  a  rule  will  have  “a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.’’ 
FAA  Cfrder  2100.14A  outlines  the  FAA’s 
procedures  and  criteria  for 
implementing  the  RFA.  A  substantial 
munber  of  small  entities  is  defined'as  a 
number  that  is  11  or  more  and  which  is 
more  than  one-third  of  the  small  entities 


subject  to  the  NPRM.  The  only 
potentially  affected  small  entities  will 
be  unschedvded  air  taxis  owning  nine  or 
fewer  aircraft  and  flight  training  schools 
around  the  Oquirrh  Mountains  and 
none  meet  the  applicable  definition. 

The  rule  will  maintain  aviation  safety 
and  operational  efficiency  for  VFR 
traffic  while  imposing  negligible 
additional  costs  or  requirements. 
Therefore,  the  regulation  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  sm^  entities. 

International  Trade  Impact  Assessment 

The  rule  will  neither  have  an  effect  on 
the  sale  of  foreign  aviation  products  or 
services  in  the  United  States,  nor  the 
sale  of  United  States’  products  or 
services  in  foreign  countries.  The 
regulaticm  will  impose  negligible  costs 
on  aircraft  operators  or  airca^ 
manufactiurers  (United  States  or 
foreign). 

Federalism  Implications 

'This  rule  will  not  have  substantial 
direct  effects  on  the  States,  the 
relationship  between  the  national 
government  and  the  States,  or  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  withRxecutive  Order  12612 
(52  FR  41695;  October  30, 1987),  it  is 
determined  that  thisTule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  requests  requiring  approval  of 
the  Office  of  Management  and  Budget 
piirsuant  to  the  Paperwork  Reduction 
Act  (44  U.S.C.  3507  et  seq.). 

International  Civil  Aviation 
Organization  (ICAO)  and  Joint  Aviation 
Regulations  (JAR) 

The  FAA  has  determined  that  this 
regulation  will  not  conflict  with  any 
international  ^reements  of  the  United 
States. 

Conclusion 

For  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
emd  the  International  Trade  Impact 
Assessment,  the  FAA  has  determined 
that  this  regulation  is  not  a  “significant 
regulatory  action”  imder  Executive 
Order  12866.  In  addition,  the  FAA 
certifies  that  this  regulation  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
niimber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
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This  regulation  is  not  considered 
significant  under  DOT  Order  2100.5, 
Policies  and  Procedures  for 
Simplification,  Analysis  and  Review  of 
Regulations  A  final  regulatory 
ev^uation  of  the  regulation,  including  a 
final  Regulatory  Flexibility 
Determination  and  International  Trade 
Impact  Analysis  has  been  placed  in  the 
do^et. 

list  of  Subjects  in  14  CFR.Part  71 
Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adf^ticm  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority.  49  U.S.C  106(g).  40103, 40113, 
40120;  E.0. 10854, 24  FR  9565,  3  CFR,  1950- 
1963  Comp.,  p389;  14  CFR  11.69. 

f71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  part  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9C.  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1995,  and  effective 
September  16, 1995,  is  amended  as 
follows: 

Paragraph  3000 — Subpart  B-CIass  B 
Airspace 

***** 

ANM  UT  B  Salt  Lake  aty,  UT  (Revised] 

Salt  Lake  Qty  International  Airport  (Primary 
Airport) 

(Lat  40*47'12"N,  long.  111®58'08"W). 

Salt  Lake  Qty  International  Airport  Rimway 
17 ILS  (I-BNT)  jLS/DME  Antenna 
(Lat  40®46'10"N,  long.  lll‘’57'44'W). 

Area  A.  That  airspace  extending  upward 
from  the  siuface  to  and  including  10,000  feet 
MSL  be^nning  at  a  point  where  the  13-mile 
arc  of  the  Salt  Lake  City  International  Airport 
Runway  17  ILS  (I-BNT)  instrument  landing 
system/distance  measuring  equipment  (ILS/ 
DME)  antenna  intercepts  Inteist^  15  (1-15), 
extending  south  on  1-15  until  intercepting  a 
4.3-mile  arc  from  the  Salt  Lake  City 
International  Airport,  extending  south  along 
the  4.3-mile  arc  ^m  the  Salt  Lake  Qty 
International  Aiqiort  until  intercepting  1-15, 
extending  sonth-on  1-15  until  int«cepting 
11-mile  arc  of  the  I-BNT  ILS/DME  antenna 
clockwise  until  intercepting  the  Union 
Pacific  railroad  tracks,  extending  southwest 
on  t^e  Union  Pacific  railroad  tracks  until 
intercepting  the  13-mile  arc  of  the  I-BNT 
ILS/DME  antenna  clockwise  imtil  the  point 
of  beginning,  excluding  Areas  C,  D,  K,  and 
L  described  hereinafter. 

Area  B.  That  airspace  extending  upward 
from  7,600  feet  MSL  to  and  including  10,000 
feet  MSL  between  the  13-mile  radius  and  the 
25-mile  radius  of  the  I-BNT  ILS/DME 


antenna,  excluding  that  airspace  south  of  the 
Union  Pacific  railroad  tracks  and  that 
airspace  east  of  where  the  25-mile  arc 
intercepts  the  Ogden-Hinckley  Airport,  UT, 
Qass  D  airspace  area  and  the  Ogden,  Hill 
AFB,  UT,  Class  D  airspace  area  until 
intercepting  U.S.  Highway  89,  extending 
south  on  U.S.  Highway  89  until  intercepting 
the  11-mile  arc  of  the  I-BNT  ILS/DME 
mtenna. 

Area  C  That  airspace  extending  upward 
from  6,500  feet  MSL  to  and  including  10,000 
feet  MSL  beginning  at  a  point  where  the  11- 
mile  arc  of  the  I-BNT  ILS/DME  anteima 
intercepts  the  Union  Pacific  railroad  tracks 
extending  southwest  on  the  Union  Pacific 
railroad  tracks  until  intercepting  the  13-mile 
arc  of  the  I-BNT  ILS/DME  antenna  dockwise 
until  a  point  at  lat  40”4B'30"N,  long. 
112*14'50"W,  extending  east  to  a  bend  on 
interstate  80  (1-80)  at  lat  40'’46'30"N,  long. 
112°08'48"W,  then  southeast  to  the  drive-in 
theater  north  of  the  city  of  Magna  at  lat 
40*43'00"N,  long.  112“04'48"W,  then 
southeast  to  the  water  tank  at  lat  40°40'00"N, 
long.  112**03'33"W,  extending  southeast  to  a 
point  at  lat  40*39'20"N,  long.  112“02'33"W. 
extending  south  along  long.  112'*02'33"W, 
until  intercepting  the  11-mile  arc  of  the  I- 
BNT ILS/DK^  antenna  then  northwest  on  the 
11-mile  arc  of  the  I-BNT  ILS/DME  antenna 
dockwise  to  the  point  of  beginning. 

Area  D.  That  airspace  extending  upward 
from  6,000  feet  MSL  to  and  including  10,000 
feet  MSL  beginning  at  a  poiirt  at  lat 
40*39'20"N.  long.  112®02'33"W,  extending 
east  to  a  point  at  lat  40*39'20^,  lung. 
111°58'13"W,  extending  south  along  long. 
111**58'13"W,  until  intercepting  the  11-mile 
arc  of  the  I-BNT  ILS/DME  antenna,  then 
counterclockwise  until  intercepting  1-15, 
extending  south  on  1-15  imtil  intercepting  a 
line  at  lat  40‘*31'05"N.  extending  west  on  lat. 
40*31'05"N.  until  a  point  at  lat.  40“31'05"N, 
long.  112°00'33"W,  then  north  along  long. 
112®00[33"W,  to  intercept  the  11-mile  arc  of 
the  I-BNT  ILS/IBdE  anteima  at  lat 
40*35'22"N,  long.  112^'33"W.  then 
clockwise  on  the  11-mile  arc  of  I-BNT  ILS/ 
DME  anteima  to  long.  112‘’02'33"N,  then  to 
the  point  of  beginning. 

Area  E.  That  airspace  extending  upward 
from  7,000  feet  MSL  to  and  including  10,000 
feet  MSL  beginning  at  a  point  where  the  11- 
mile  arc  of  the  1-BNT  ILS/DME  antenna 
intercepts  a  line  at  long.  112**09'03"W, 
bovmded  on  the  west  by  long.  112®09'03"W, 
on  the  south  by  a  line  at  lat.  40‘’31'05"N,  to 
a  point  at  lat.  40'’31'05"N,  long.  112®00'33"W, 
extending  north  to  lat.  40°35'22"N,  long. 
112®00'33"W,  then  clockwise  on  the  11-mile 
arc  of  the  I-BNT  ILS/DME  antenna  to  the 
point  of  beginning. 

Area  F.  That  airspace  extending  upward 
from  7,000  feet  MSL  to  and  including  10,000 
feet  MSL  beginning  at  a  point  where  a  line 
at  lat.  40®31'05"N,  intercepts  1-15  extending 
west  on  lat  40®31'05"N,  to  long. 
112®00'33"W,  then  sou&  on  long. 
112®00'33"W,  to  laL  40°27'30"N,  then  east 
along  lat.  40®27'30"N,  to  1-15,  then  north  to 
the  point  of  beginning. 

Area  G.  That  airspace  extending  upward 
from  8,000  feet  MSL  to  and  including  10,000 
feet  MSL  beginning  at  the  Bingham  Copper 
Mine  at  lat.  40®31'05"N,  long.  112®09'03"W, 


extending  south  to  lat  40®27'30^,  long. 
112®09'03"W,  then  east  to  lat.  40®27'30"N, 
long.  112®00'33"W,  then  north  to  lat 
40131'05"N,  extending  west  to  the  point  of 
beginning. 

Area  H.  That  airspace  extending  upward 
from  9,000  feet  MSL  to  and  including  10,000 
feet  MSL  beginning  at  a  point  where  a  line 
at  lat  40®27'30"N  intercepts  the  1-15 
freeway,  extending  south  along  1-15  to  lat 
40®23'30"N,  extending  west  along  lat 
40®23'30"N  to  long.  111®54'00"W  thence 
south  along  long.  111®54'00"W,  until 
intercepting  the  30-mile  arc  of  the  I-BNT 
ILS/D^^,  Aen  clockwise  along  the  30-milB 
arc  until  intercepting  long.  112®06'00"W  then 
north  along  long  112®06'00"W  until 
intercepting  lat  40®23'30^,  extending  west 
along  lat  40”23'30"N,  until  along  long. 
112®09'06"W,  then  north  along  long. 
112®09'06"W  imtil  intercepting  lat 
40®27'30"N  extending  east  to  ^  x>oint  of 
beginning,  excluding  that  airspace  contained 
in  Restricted  Areas  R-6412A  and  R-6412B 
when  active.  , 

Area  I.  That  airspace  extending  upward 
fixim  9,000  feet  MSL  to  and  including  10,000 
feet  MSL  beginning  at  a  point  where  a  line 
at  long.  111®45'03"W,  intercepts  Interstate  84 
(1-84),  extending  south  on  long. 

111®45'03"W,  until  intercepting  lat. 
40®31'05"N,  extending  west  until 
intercepting  1-15,  then  north  along  1-15  until 
intercepting  the  Salt  Lake  Qty  International 
Airport  4.3Tinile  arc,  extending  north  along 
the  Salt  Lake  Qty  International  Airport  4.3- 
mile  arc  until  intercepting  1-15,  then  north 
along  1-15  until  intercepting  U.S.  Highway 
89,  extending  north  along  U.S.  Highway  89 
until  intercepting  the  Ogden,  Hill  AFB,  UT, 
Qass  D  airspace  area,  then  north  along  the 
Ogdenii  Hill  AFB,  UT,  Qass  D  airspace  area 
until  intercepting  1-84,  extending  east  along 
1-84  until  the  point  of  beginning,  excluding 
that  block  of  airspace  east  of  Salt  Lake  Qty 
International  Airjxirt  between  lat. 

40®52'16"N,  and  lat.  40®42'00"N. 

Area  J.  That  airspace  extending  upward 
from  7,800  feet  MSL  to  and  including .10,000 
feet  MSL  beginning  at  a  point  where  the  25- 
mile  arc  of  £e  I-BNT  ILS/DME  antenna 
intercepts  the  Ogden-Hinckley  Airport,  UT, 
Qass  D  airspace  area  counterclockwise  along 
the  Ogden-Hinckley  Airport,  UT,  Qass  D 
airspace  area  and  the  Ogden,  Hill  AFB,  UT, 
Class  D  airspace  area  until  intercepting  the 
25-mile  arc  of  the  I-BNT  ILS/DME  antenna 
to  the  point  of  beginning. 

Area  K.  Ibat  airspace  extending  upward 
from  6,000  feet  MSL  to  and  including  10,000 
feet  MSL  beginning  at  a  point  onlhe  13-mile 
arc  of  the  I-BNT  ILS/DME  antenna  at  lat. 
40®46'30"N,  long.  111®14'50"W,  extending 
east  to  the  bend  on  1-80  at  lat.  40®46'30"N, 
long.  112®08'48"W,  then  north  along  long. 
112®08'48"W,  until  intercepting  the  13-mile 
arc  of  the  I-BNT  ILS/DME  antenna,  then 
coimterclockwise  along  the  13-mile  arc  of  the 
I-BNT  ILS/DME  antenna  to  the  point  of 
beginning. 

Area  L.  That  airspace  extending  u^ard 
from  7,000  feet  MSL  to  and  including  10,000 
feet  MSL  west  of  1-15  bounded  on  the  south 
by  Cudahy  Lane,  on  the  west  by  Redwood 
Road  until  intercepting  the  Utaii  Power 
Transmission  lines,  extending  northeast 
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along  the  power  transmission  lines  until 
intercepting  the  13-mile  arc  of  the  I-BNT 
ILS/DME  antenna  to  the  point  of  beginning. 

Area  M.  That  airspace  extending  upward 
from  9,000  MSL  to  and  including  10,000  feet 
MSL  beginning  at  a  point  where  the  25-mile 
arc  of  the  I-BNT  ILS/DME  intersects  the  I- 
15  freeway  south  of  the  Ogden  Municipal 
Airport  extending  north  along  the  1-15 
freeway  to  the  30-mile  arc  of  the  I-BNT  ILS/ 
DME,  tiience  counterclockwise  along  the  30- 
mile  arc  to  long.  112®10'00"W,  then  south 
along  long.  112°10'00"W  to  the  25-mile  arc  of 
the  I-BNT  ILS/DME,  then  clockwise  along 
the  25-mile  arc  to  the  point  of  beginning. 
***** 

Lane  Speck, 

Program  Director  for  Air  Traffic  Rules  and 
Procedures. 

Appendubr-Salt  Lake  City  International 
Airport  Class  B  Airspace  Areas 
Note:  This  appendix  will  not  appear  in  .the 
Code  of  Federal  Regulations. 
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SALT  LAKE  CITY  INTERNATIONAL  AIRPORT . 
CLASS  B  AIRSPACE  ARCA  > 

Field  Elevation^ 4227  feet’ 

(  Not  to  be  used  fw  navigation) 


ATP'SIO 


IFR  Doc.  95-23102  Filed  9-14-95;  8:45  am] 
BILUNG  CODE  4010-13-C 


Monday 

September  18,  1995 


Part  VII 


The  President 


Proclamation  6823 — National  Hispanic 
Heritage  Month,  1995 
Executive  Order  12970 — Further 
Amendment  to  Executive  Order  No.  12864 
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Title  3 —  Proclamation  6823  of  September  14,  1995 

The  President  National  Hispanic  Heritage  Month,  1995 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

America  has  always  drawn  strength  from  the  extraordinary  diversity  of  its 
people.  The  earliest  settlers  came  to  this  great  land  seeldng  opportunity, 
bringing  with  them  an  abundant  wealth  of  traditions  from  countries  the 
world  over.  Thus  the  vibrant  Hispanic  culture  has  long  been  entwined 
with  our  Nation’s  heritage,  and  people  of  Latin  American  and  Spanish 
ancestry  have  infused  our  national  life  with  energy  and  vision.  In  the  arts, 
the  sciences,  the  business  world,  academia,  and  government,  Hispanic  Ameri¬ 
cans  have  added  immeasurably  to  our  progress. 

Later  this  month,  I  will  proudly  bestow  on  the  late  Willie  Velasquez  our 
Nation’s  highest  civilian  honor,  the  Presidential  Medal  of  Freedom.  His 
landmark  work  to  register  Hispanic  voters  helped  to  bring  these  Americans 
into  the  mainstream  of  American  public  life,  and  the  Southwest  Voter  Reg¬ 
istration  Education  Project  that  he  founded  continues  to  thrive  today. 

Last  year,  I  was  pleased  to  sign  an  Executive  order  creating  the  President’s 
'  Advisory  Commission  and  White  House  Initiative  on  Educational  Excellence 

for  Hispanic  Americans.  Recognizing  the  vital  importance  of  providing  every 
one  of  our  children  with  fundamental  knowledge  and  skills,  the  Commission 
was  charged  with  creating  an  agenda  to  increase  educational  opportunities 
for  Hispanic  Americans. 

Today,  as  we  stand  on  the  threshold  of  a  new  century,  we  look  to  the 
outstanding  contributions  of  Hispanic  Americans  for  inspiration  and  leader¬ 
ship.  Let  us  join  in  support  of  Hispanic  children  and  families  as  they 
strive  to  fulfill  the  American  Dream. 

To  pay  tribute  to  the  achievements  of  Hispanic  citizens  and  to  honor  the 
importance  of  Latin  American  and  Spanish  traditions  in  our  national  culture, 
the  Congress,  by  Public  Law  100-402,  has  authorized  and  requested  the 
President  to  issue  annually  a  proclamation  designating  September  15  through 
October  15  as  "National  Hispanic  Heritage  Month.” 

NOW,  THEREFORE,  I,  WILUAM  J.  CUNTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  September  15  through  October  15,  1995, 
as  National  Hispanic  Heritage  Month.  I  call  upon  government  officials,  edu¬ 
cators,  and  all  the  people  of  the  United  States  to  honor  this  observance 
with  appropriate  programs,  ceremonies,  and  activities,  and  encourage  all 
Americans  to  rededicate  themselves  to  the  pursuit  of  equality. 

IN  WITNESS  WHEREOF,  !  have  hereunto  set  my  hand  this  fourteenth  day 
of  September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-five, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twentieth. 

(FR  Doc.  95-23291 
Filed  9-15-95;  10:59  am) 

Billing  code  3195-01^ 
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Presidential  Documents 


Executive  Order  12970  of  September  14,  1995 

Further  Amendment  to  Executive  Order  No.  12864 


By  the  authority  vested  in  me  as  President  by  the  (institution  and  the 
laws  of  the  United  States  of  America,  and  in  order  to  extend  the  United 
States  Advisory  Council  on  the  National  Information  Infrastructure,  it  is 
hereby  ordered  that  section  4(b)  of  Executive  Order  No.  12864,  as  amended, 
is  further  amended  by  deleting  “for  a  period  of  two  years  from  the  date 
of  this  order,  unless  the  Council’s  charter  is  subsequently  extended  prior 
to  the  aforementioned  date”  and  inserting  in  lieu  thereof  “until  June  1, 
1996,  unless  otherwise  extended.” 


THE  WHITE  HOUSE, 
September  14,  1995. 

[FR  Doc.  95-23338 
Filed  9-15-95:  2:03  pm] 
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Free  Electronic  Bulletin  Board  service  for  Public  Law  numbers. 
Federal  Register  Ending  aids,  and  list  of  documents  on  public 
inspection.  202-275-0920 

FAX-ON-DEMAND 

You  may  access  our  Fax-On-Demand  service.  You  only  need  a  fax 
machine  and  there  is  no  charge  for  the  service  except  for  long 
distance  telephone  charges  the  user  may  incur.  The  list  of 
documents  on  public  inspection  and  the  daily  Federal  Register’s 
table  of  contents  are  available  using  this  service.  The  document 
munbers  are  7050-Public  Inspection  list  and  7051-Table  of 
Contents  list.  The  public  inspection  list  will  be  updated 
immediately  for  documents  Hied  on  an  emergency  basis. 

NOTE:  YOU  WILL  ONLY  GET  A  USTING  OF  DOCUMENTS  ON 
FILE  AND  NOT  THE  ACTUAL  DOCUMENT.  Documents  on 
public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Street,  N.W.,  Suite  700.  The  Fax-On-Demand 


telephone  number  is:  301-713-6905 


FEDERAL  REGISTER  PAGES  AND  DATES,  SEPTEMBER 

45647-46016 . 1 

46017-46212 . 5 

46213-46496 . 6 

46497-46748 . 7 

46749-47038 . 8 

47039-47264 . 11 

47265-47452 . 12 

47453-47676 . 13 

47677-47856 . 14 

47857-48014 . 15 

48015-48360 . 18 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 


3  CFR 


Proclamations: 

6343  (Amended  by 
Proclamation 

6821) . 47663 

6641  (Modified  by 
Proclamation 

6821) . 47663 

6763  (Modified  by 
Proclamation 

6821) . .47663 

6819  . 47449 

6820  . 47551 

6821  . 47663 

6822  . 48013 

6823  . . . : . 48357 

Executive  Orders: 

July  7, 1910  (Revoked 

by  PLO  7159) . ...47874 

April  13, 1917 
(Revoked  by  PLO 

7159) . 47874 

Administtative  Orders: 

No.  95-^1  of 
September  8, 

1995  . 47659 

12864  (Amended  by 

EO  12970) . 48359 

12970 . 48359 

5  CFR 

Ch.  LX . ...47240 

300 . 47039 

304 . 45647 

353 . 45670 

430 . .47646 

432 . 47646 

451 . 47646 

531  . ...47646 

532  . 46213 

550 . 47039 

591 . 46749 

752 . 47039 

771 . 47039 

831 . 47039 

842 . 47039 

870 . 45670 

890 . 45670 

1320 . 45776,  46148 

1601 . 47836 

4101 . . 47453 

Proposed  Rules: 

300 . 46780 

2640 . .47208 

7  CFR 

6  . 47453 

51 . 46976 

58 . 48203 

271  . . 45990 

272  . 45990 

273  . 45990 


718 . 

922 . 

927 . 

945 . 

. 48203 

. 47857 

. 47858 

. 46017 

989 . 

. 47860 

998 . 

. 46750 

1137 . 

. 46214 

1211 . .*.. 

. 47862 

1413 . ;. 

. 48015  - 

1421 . 

. 48015 

1942 . 

. 46215 

1951 . 

. 46753 

Proposed  Rules: 

17 . . 

. 47495 

319 . . 

. 47101 

353 . 

. 48056 

354 . 

. 48056 

1005 . 

. 47495 

1006 . 

. 47495 

1007 . . . 

. 47495 

1011 . 

. 47495 

1012. . 

. 47495 

1013 . . . 

. 47495 

1046 . . 

. 47495 

1260 . 

. 46781 

8  CFR 

329 . 

. 45658 

9  CFR 

102 . 

. . 48020 

114 . 

. 48020 

Proposed  Rules: 

1 . 

. 46783 

3 . 

. 46783 

10  CFR 

73 . 

. 46497 

Proposed  Rules: 

30 . 

. .46784 

40 . . 

. 46784 

50 . 

.47314,  47716 

52 . . . 

. 47314 

70 . 

. 46784 

100 . . . 

. 47314 

430 . 

. 47497 

830 . 

. 47498 

834 . 

. 47498 

12  CFR 

3 . 

.46170,  47455 

208 . 

. 46170 

225 . 

. . . 46170 

325 . . 

. 46170 

601 . 

. 47453 

Proposed  Rules: 

2 . 

. 47498 

23 . 

. 46246 

353 . 

. 47719 

613 . 

. 47103 

614 . 

. 47103 

618 . .r. . 

. 47103 

11 
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619 . - . 47103 

626 . 47103 

13CFR 

Proposed  Rutes.-^ 

108 . _...46789 

14  CFR 

25 . 47458 

39  Z.......4^i  6,  467M.  46760, 

46761,  46763.  46765,  47265, 
47465,  47677,  47678,  47679, 
47682,  47683,  47685, 47687, 
47689,  47862,  47864 

71 . .47266, 48022,  48023_ 

48350 

97  . 46218,  48024,  48025 

399.. . 460T8 

Proposed  Rules: 

39  . 45683,  46541,  46542, 

46544,  46790,  46792,  47314, 
47501,  47886,  47899.  47901, 
47903 

71 . . . 46547,  47503 

15  CFR 


275....„- . . . _.45659 


Proposed  Rulesr 

945 . 

. 4flono 

16  CFR 

24 . 

. -..48027 

231 . -.. 

. 48027 

247.. . 48027 


finn . 

..45659 

Proposed  Rules: 

...48056 

400 . . . 

...48063 

402 . 

...48065 

404 . 

...48067 

405 . . . 

...48070 

413 . 

...48071 

417 . 

...48073 

418 . - . 

-.48075 

20  CFR 

404  . 47469 

416 . 47469 

Proposed  Rules: 

220 . 47122 

404 . 47126 

416 . 47126 

21  CFR 

5.. _ . _....47267 

19 . . . . . — . 47477 

175 . ._47478 

176: . 47205 

510 . 47052.  47480 

520 . 47052 

558 . 47052 

Proposed  Rules: 

312 . 46794 

314 . 46794 

862. . 45688 

864 . . 46718 

866.. . . 45685  ~ 

868 . - . 45685,  46718  “ 

870 . -...45685,  4671ft 

872 . 45685,  46718. 

874 . - . 45685 

876 . 45685,  46718 

878 . 45685 

880 . 45685,  46718 

882 . 45685,  46718 

884. . 45685,467181 

886..  . 45685 

888 . 45685,4671ft 

890 . 45685,46718 

892 . -....45685 

895 . 46251 

898 . 46251 

23  CFR 

640 . 47480 

24  CFR 

1 . -..47260 

3 . 47260 


278 . 47260 


500 . 

. . . 47260 

511 . 

. - . 47260 

575 . 

. . 47260 

577 . 

. .  47260 

57ft 

. 47260 

579 . _... 

. 47260 

580..- . 

.  47260 

.595 

47260 

596 _ 

. . . -  .47260 

.59R . 

. . . 47260 

599 . 

_ _ _ _ .47260 

600... . 

. . -....47260 

811 

,  ,  47260 

ftft2 

. . . 45661 

887 . 

. 45661 

888: . 

.  48278 

900 . 

. 47260 

907 . 

. — ...  .47260 

965. . - . . 47260 

967 . .:. . . . 4726a 


982 . . . 

45663 

9flft 

4.5661 

1730..-.. . . 

47260 

1800^ . . 

. --47260 

1895 . - . -.... 

.  47260 

2700 . 

Proposed  Rules: 

. 47260 

3500 . — . 47650 


25  CFR 


Proposed  Rules: 

Ch.  1 . - . 

. 47131 

63 . - . 

. 45982 

26  CFR 

1  . 45661,  46500,  47053 

4 . 46500 

602 . 46500 

Proposed  Rules: 

1 . 46548,  47723 

27  CFR 

9 . ..47053 

47 . 47866 


17  CFR 


201 . . 46498 

230 . 47691 

240 . 47691 

270 . - . 47041 

274 . - . 47041 

Proposed  Rules: 

239  . 47844 

240  . 48078 

270 . 47844 

274  . 47844 

275  . 47844 

19  CFR 

4 . 48027 

10 . 46188,  46334 

12  . 46188,  46334,  47466 

24 . 46334 

102 . 46188 

123- . 46334 

134 . 46334 

162  . 46334 

174 . 46334 

177  . 46334 

178  . 46188 

181 . 46334 

191 . 46334 

206 . 46500 

Proposed  Rules: 

101 . 47504,47505 


8.... . 

. 47260 

11 . 

. 47260 

15 . 

. 47260 

16 . 

. 47260 

24 . 

. 47260 

39 . 

. 47260 

40 . 

. 47260 

49. . . 

. 47260 

86 . . 

47260 

90 . 

47260 

103 . 

. 47260 

106 . . 

. 47260 

120 . 

. 47260 

130 . 

. 47260 

200 . 

47260,  47R40 

205 . 

. ..47260 

209 . 

. 47260 

210 . 

. 47260 

211 . 

. 47260 

224 . 

. 47260 

225 . 

. 47260 

226 . 

. . . 47260 

227 . 

. 47260 

228.— . 

. 47260 

229 . 

. 47260 

238 . 

. 47260 

240 . 

. 47260 

250 . 

. 47260 

270 . 

. 47260 

271 . 

. 47260 

277 . 

. 47260 

Proposed  Rules: 


4 . 

. 47506 

5 . 

. —..47506 

7 . 

. -....47506 

13.... 

. 

. 47506 

19 . . . 47506 


28  CFR 


0 . 

. 46018 

541 . - . 

. 46484 

548 . - . 

. 46484 

Proposed  Rules: 

547 . 

. 47648 

29  CFR 

552..- . 

. 46766 

697 . 

. 47484 

801 . 

. 46530 

1601 . 

. 46219 

1910 . - . 

. .47022 

2619 . 

_ 47867 

2676 . - . 

. 47867 

Proposed  Rules: 

4 . 

. 46553 

5 . 

. 46553 

552 . 

. 46797 

1926 . 

. 47512 

1952 . 

. 47131 

30  CFR 

914 . 

. 47692 

944  . 47695 

950 . 47699 

Proposed  Rules: 

Ch.  II . . . 46556 

916 . 47314 

943 . 47316 

31  CFR 

560. . : . 47061 

Proposed  Rules:  - 

10ft . . . 46556 

32  CFR' " 

92 . 46019 

Proposed  Rules: 

311 . 47905 

33  CFR 

100 . . 45668,  47269 

no . 45776 

11T. . -47270 

165 . . --.45669,  45670,  47270, 

47271,  47869,  47870 
Proposed  Rules: 

117. _ 46069,  47317 

162.. - . 47905 

165 . 47907 

34  CFR 

74  . - . -46492 

75  . . . — . -.46492 

76  . - . .46492 

81 . -..._ . -46492 

700 . .47808 

Proposed  Rules: 

75 . -.46004 

36  CFR 

7 . .46562,  47701 

223. . 46890 

Proposed  Rulesr 

13 . 47513 

1206 . 46798 

38  CFR 

1 . 48028,48029 

2.. - . - . 48029 

3 . — . 46531 

21 . 46533 

Proposed  Rules: 

17 . - . 47133 

39  CFR 

447 . 47241 

Proposed  Rules: 

955 . 47514 

40  CFR 

9  . 45948 

51 . 48029 


52  . 46020,  46021,46024, 

46025,  46029,  46220,  46222, 
46535,  46768,  47074,  47076, 
47081,  47084,  47085,  47088, 
47089,  47273,  47276,  47280, 
47285,  47288,  47290 


55 . 47292 

60  . 47095 

61  . 46206 

63 . 45948 

69  . 48037 

70  . 45671,46771,47296 

81 . 47485 

180 . 47487,  47871 

280 . 46691 
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281  . 46691, 47089.  47097, 

47280,  47297 

282  . 47300 

300 . 47489 

PropoMS  Rules: 

15 . 47135 

32 . 47135 

52  . 46070,46071,46252, 

46802,  47137, 47138,  47139, 
47318,  47319, 47320,  47324, 
47907,47911 

55 . 47140 

63 . 48081 

69  . .47515 

70  . 45685,  46072,  47522, 

48065 

81  . 47142,  47324,  47325, 

47529 

136  . 47325 

180 . 47529 

300 . 47918 

372 . 46076,  47334 

721 . 47531,  47533 

41  CFR 
Proposed  Rules: 

50-201 . 46553 

50-206 . 46553 

42  CFR 

405 . 48039  . 

412  . 45778 

413  . 45778 

417 . 45673,  46228 

424 . 45778 

485  . 45778 

489 . 45778 

Proposed  Rules: 

493 . .47534,  L47982 


43  CFR 


40 . 48044 

50 . 48044 

54  . 48044 

55  . 48044 

56  . 48044 

57  . 48044 

61 . 48044 

67 . „..48044 

70  . 48044 

71  . 48044 

72  . 48044 

76 . .48044 

78  . 48044 

79  . 48044 

90  . 48044 

91  . 48044 

95 . *48044 

97 . 48044 

99 . 48044 

106  . 48044 

150 . 48044 

154 . 48044 

171 . 48044 

174 . 48044 

188  . 48044 

189  . . . 48044 

552  . 46047 

Proposed  Rules: 

40 . 46087 

154 . ^ . . . 46087 

47  CFR 

2 . 47302 

18 . 47302 

64 . 46537 

69 . . . 46537 

73  . 46063,  47303,  47490, 

47703,  47875.  47876 

76 . 47876 

90 . . 46537,  47303 


Proposed  Rules: 


PuMc  Land  Orders: 

7159 . . 47874 

Proposed  Rules: 

3170 . 47920 

44  CFR 


65 . 

.46038, 46040,  46042, 

46043 

67 . 

. 46044 

Proposed  Rules: 

67 . 

. 46079,  46085 

45  CFR 

670 . 

. 46234 

1355 . 

. 46887 

46  CFR 

25 . 

. 48044 

9ft 

. 48044 

30 . 

. 48044 

31 . 

. 48044 

35 . 

. 48044 

37..... . 48044 


25 . 46252 

36 . 46803 

73  . 46562.  46563,  47337 

76 . 46805 

80..._ . 47543 

90 . 46564,  46566 

48  CFR 

Ch.  1 . 48206 

1  . 48208,48224 

2  . 48231 

3  . 48231,  48258 

4  . 48208,  48258 

5  . 48231,48258,48272 

6  . 48231,48258 

7  . 48231 

8  . :. . 48231 

9  . 47304,48231,48258 

10  . 48231 

11  . 48231 

12  . :. . 48231 

14  . 48208,  48231,  48258 

15  . 48208,48231,48258 

16  . 48208,  48231,48258 


17 . 48258 

19  . 48258 

20  . .48258 

22  . 48231 

23  . 48231 

25  . 48258 

26  . 48258 

28 . .48272 

31  . 48206,  48231 

32  . 48272,  48274 

33  . 48208,  48224,  48274 

36 . 48208,  48231 

42  . 48224,  48231,48258 

44  . 48231,48258 

45  . .48208 

46  . 48208.  48231 

47.. .... . .48231 

49  . 48208,  48231 

50  . 48224 

52  . 48208,  48224,  48231 , 

48258,  48272,  48274 

53  . 48208,48231,48258 

923 . 47491 

970 . 47491 

1301  . 47309 

1302  . 47309 

1304 . 47309 

1305.. ....; . .47309 

1306  . 47309 

1307  . 47309 

1308  . 47309 

1309  . 47309 

1314  . 47309 

1315  . 47309 

1316  . 47309 

1317  . 47309 

1319 . 47309 

1322 . .47309 

1324  . .47309 

1325  . .47309 

1331  . 47309 

1332  . 47309 

1333  . 47309 

1334.. _ . 47309 

1336  . 47309 

1337  . 47309 

1342 . .47309 

1345 . 47309 

1801 . 47704 

1803  . 47099 

1804  . 47704 

1812  . 47704 

1813  . 47704 

1814  . 47704 

1815  . 47099,  47704 

1819 . 47704 

1825 . 47704 

1827 . 47310 

1834  . 47704 

1835  . 47704 

1836  . 47704 

1852  . 47099,  47310,  47704 

1853  . 47704 

1870 . 47704 

2401  . 46152 

2402  . 46152 


2404  . 46152 

2405  . 46152 

2406  . ...46152 

2413 . 46152 

2415  . 46152 

2416  . 46152 

2419 . 46152 

2426 . 46152 

2428  . 46152 

2429  . ...46152 

2432 . 46152 

2437 . 46152 

2452.... . ...46152 

2453 . 46152 

Proposed  Rules: 

52 . ..46259 

225 . _.46805 

48  CFR 

393 . 46236 

531 . 47877 

571 . 46064 

583 . 47878 

Proposed  Rules: 

107 . 47723 

171  . .47723 

172  . 47723 

173  . 47723 

178 . ......47723 

661  . . 47442 


50  CFR 


20 . 46012 

217 . 47713 

222 . 47713 

227 . 47713 

285 . 48052 

301 . 46774 

630 . 46775 

642 . 47100 

649 . 45682 

661 . 47493 

663 . 46538 

671  . . 47312 

672  . 46067,  47312,  48053 

675  . 47312,  47313,  48054 

676  . 47312 

677  . 47312 

Proposed  Rules: 

10 . 46087 

13 . 46087 

17  . 46087,  46568,  46569, 

46571,47338,47339,47340 

227 . 47544,  48086 

625 . 46105 

641 . 47341 

649  . 45690,  48086 

650  . 45690 

651  . 45691 

670 . 46806 

672  . 46572,  46936,  48087 

675  . 46572,  4681 1 ,  46936, 

48087 

677 . 47142 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weeMy.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
numbers,  prices,  arxj  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Government  Printing 
Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  (List  of  CFR  Sections 
Affect^,  which  is  revised  ninthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $883.00 
domestic,  JMp.75  additional  for  foreign  mailing. 

Mail  ordersTothe  Superinterxlent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  AH  orders  must  be 
accompanied  by  remittarKe  (check,  rrKNiey  order,  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  512-1800 
from  8:00  a.ra  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  Orders 
to  (202)  512-2233. 


Title 

1, 2  (2  Reserved) . 

3  (1994  Complafion 

and  Parts  100  and 
101) . 

4  . 

Stock  Number 

...  (869-026-00001-8) . 

...  (869-026-00002-6) . 

(A6e-n26-noan.w) 

Price 

$5.00 

40.00 

550 

Revision  Dale 

Jan.  1, 1995 

'Jon.  1,  1995 
Jon.  1.  1995 

Jon.  1,  1995 

5  Parts: 

1-699  . 

...  (869-026-00004-2) . 

23.00 

700-1199  . 

...  (869-0264)0005-1) . 

20.00 

Jon.  1, 1995 

1200-End,  6  (6 
Resenred) . 

...(869-026-00006-9) . 

2300 

Jan.  li  1995 

7  Parts: 

0-2A 

...  (8694)26-00007-7) . 

2100 

14.00 

Jan.  1,  1995 
Jon.  1,  1995 

27-45  . 

...(869-0264)0008-5) . 

46-51  . 

...  (869-026-00009-3) . 

21.00 

Jon.  1,  1995 

52  . . . 

...  (869-026-00010-7) _ 

30.00 

Jon.  1,  1995 

53-209  . 

...(869-026-00011-5) . 

25.00 

Jon.  1, 1995 

210-299  . 

...(869-026-00012-3) . 

34.00 

Jon.  1, 1995 

300-399  . 

...  (869-026-00013-1)  „.... 

16.00 

Jan.  1, 1995 

400-699 

...  (8694)26-00014-0) . 

2100 

Jon.  1, 1995 
Jon.  1, 1995 

700-899  . 

...  (869-026-00015-«  ..._. 

2300 

900-999  . . 

...  (869-026-00016-6) . 

32.00 

Jaa  1, 1995 

1000-1059  . 

...  (869-026-000)7-4)  „.... 

2300 

Jon.  1, 1995 

1060-1119  . 

...  (869-026-00018-2)  „.... 

1500 

Jan.  1, 1995 

1120-1199  . 

(8694)264)0019-1) . 

12.00 

Jan.  1,  1995 

1200-1499  . . . 

...  (869-026-000204) . 

32.00 

Jon.  1, 1995 

1500-1899  . 

...  (869-026-00021-2) . 

35.00 

Jan.  1,  1995 

1900-1939  . 

...  (869-026-00022-1) . 

16.00 

Jan.  1, 1995 

1940-1949  . 

...  (869-026-00023-9) . 

30.00 

Jan.  1, 1995 

1950-1999  . 

...(869-026-00024-7)  ....„ 

40.00 

Jan.  1, 1995 

2000-End  . . 

...  (869-0264)0025-5) . 

14.00 

Jon.  1, 1995 

8 . . . 

...  (869-026-00026-3) . 

23.00 

Jan.  1, 1995 

9  Parts: 

1-199  . . 

...  (869-0264)0027-1) . 

30.00 

Jan.  1, 1995 

200-End  . 

....  (869-026-00028-0) . 

23.00 

Jan.  1, 1995 

10  Parts: 

0-50  . ; . 

...  (8694)26-00029-8) . 

3000 

Jan.  1, 1995 
Jan.  1, 1995 
‘Jan.  1, 1993 

51-199 . . . 

.  (A694)96-nnrm.i) 

23.66 

200-399  . 

...  (869-026-00031-(0 . 

15.00 

4(XF499  . 

...  (869-026-00032-8) . 

21.00 

39.00 

Jan.  1, 1995 
Jan.  1, 1995 

500-End  . 

...  (869-0264)0033-6) . 

11  . 

....  (869-0264)00344) . 

14.00 

Jan.  1, 1995 

12  Parts: 

1-199  . 

....  (869-026-00035-2) . 

12.00 

Jan.  1, 1995 

200-219  . 

....  (869-026-00036-1) . 

16.00 

Jan.  1, 1995 

220-299  . 

....  (8694)26-00037-9)  . . 

28.00 

23.00 

Jan.  1, 1995 
Jon.  1, 1995 

300499 . . . 

....  (869-026-00038-7) . 

500-599  . 

....  (869-026-00039-5) . 

19.00 

Jan.  1, 1995 

600-End  . 

....  (869-0264)0040^) . 

35.00 

Jan.  1, 1995 

13  . 

....  (8694)26-00041-7) . 

32.00 

Jan.  1, 1995 

Title 

14  Parts: 

1-59 . 

«V.1.39 

Stock  Number 

. (869-026-00042-5) . 

(869-026-00043-3)  . 

Price 

33J)0 

27.00 

Revision  Dale 

Jon.  1, 1995 
Jan.  1, 1995 
Joa  1, 1995 
Jon.  1, 1995 
Jan.  1, 1995 

Jon.  1, 1995 
Jon.  1, 1995 
Jan.  1, 1995 

Jon.  1, 1995 
Jon.  1, 1995 

140-199  . 

200-1199  . 

1200-End . . 

15  Parts: 

0-299  . 

300-799  . 

800-End  . 

. (869-026-00044-1) . 

. (869-026-000454)) . 

. (869-026-00046-8) . 

. (869-026-00047-6) . 

. (869-026-000484) . 

. (869-026-00049^2) . 

13.00 

23.00 

16.00 

15J)0 

26.00 

21.00 

16  Parts: 

0-149  . 

. (869-026-00050-6) . 

7.00 

150-999  . 

. (869-026-000514) . 

19.00 

1000-End . 

(8694B6-00052-2) 

25.00 

Jon.  1, 1995 

17Paf1b: 

1-199  . 

. (869-026-00054-9) . 

20.00 

Apr.  1, 1995 

200-239  . 

(«69-n964inn5.V.7) 

24.00 

Apr.  1, 1995 
Apt,  1,  1995 

24n-Piv1 

.  (8694)96-nn(»6.5) 

30.00 

18  Parts: 

1-149  . 

. (869-026-00057-3) . 

16.00 

Apr.  1,  1995 

150-279  . 

. (869-026-00058-1) . 

13.00 

Apr.  1,  1995 

280-399  . 

. (869-0264)0059-0) . 

13.00 

Apr.  1,  1995 

400-End  . 

. (869-026-00060-3) . 

11.00 

Apr.  1,  1995 

19  Parts: 

1-140  . 

. (869-026^)0061-1) . 

25.00 

April  1,  1995 

141-199 . . 

. (869-0264)0062-0) . 

.  21.00 

’Apr.  1,  1995 

200-End  . 

^  (8AQ4)96-nnnA.VA) 

.  12.00 

Apr.  1, 1995 

20  Parts: 

1-399 

_ (869-026-00064-6) . 

.  20.00 
.  34.00 

Apr.  1,  1995 
Apr.  1, 1995 

400499 . . . 

. (869-026-000654) 

SOO-Fnd 

(AA949A-nn0A^9) 

.  34.00 

Apr.  1,  1995 

21  Parts; 

1-99  . 

. (869-026-00067-1)  . 

16J)0 

Apr.  1,  1995 

100-169  . 

. (8694)26-00068-9) . 

21.00 

Apr.  1,  1995 

170-199  . 

. (869-026-00069-7)  . 

22.00 

Apr.  1,  1995 

200-299  . 

. (869-026-00070-1) . 

7.00 

Apr.  1,  1995 

300499  . 

. (8694)26-00071-9) . 

39.00 

Apr.  1,  1995 

500-599  . 

_ (869-026-00072-7) . 

2200 

Apr.  1,  1995 

600-799 . 

. (869-026-00073-5) . 

9.50 

Apr.  1,  1995 
Apr.  1,  1995 

800-1299  . 

. (869-026-00074-3) . 

23.00 

1300-End . 

. (8694)26-00075-1) 

13.00 

Apr.  1,  1995 

Apr.  1,  1995 
Apr.  1,  1995 

Apr.  1,  1995 

22'parts: 

1-299  . 

. (8694)26-00076-0) 

33.00 

3nO-fnri 

. (8694)26-00077-8) 

24.00 

23  . 

. (869-026-00078-^  ..... 

.  22.00 

24  Parts: 

0-199  . 

. (869-026-000794)  ..... 

.  40.00 

Apr.  1.  1995 

200-219  . . . 

. (869-026-00080-8) . 

.  19.00 

Apr.  1,  1995 

220499  . 

. (869-0264)0081-6) . 

.  23.00 

Apr.  1,  1995 

500-699  . 

. (869-026-000824) . 

.  20.00 

Apr.  1,  1995 

700-899  . 

. (869-026-00083-2) . 

.  24.00 

Apr.  1,  1995 

900-1699  . 

. (869-026-00084-1) 

.  24.00 

Apr.  1,  1995 
Apr.  1,  1995 

Apr.  1,  1995 

1700-End . 

(8A9-n964innA.‘U9) 

17.00 

25 . 

. (869-026-00086-7)  . 

.  32.00 

26  Parts: 

§§1.0-1-1.60 . 

. (869-0264)0087-5) . 

.  21.00 

Apr.  1,  1995 

^1.61-1.169 . 

. (869-0264)0088-3) . 

.  34.00 

Apr.  1,  1995 

§§1.170-1.300  . 

. (869-026-00089-1) . 

.  24.00 

Apr.  1,  1995 

§§1.301-1400  . 

. (869-026-00090-5)  ..... 

.  17.00 

Apr.  1,  1995 

§§1.401-1.440  . 

. (869-026-00091-3) . 

.  30.00 

Apr.  1,  1995 

§§1441-1.500  . 

. (869-026-00092-1)  .... 

.  22.00 

Apr.  1,  1995 

§§1.501-1.640  . 

. (869-026-00093-0) . 

.  21.00 

Apr.  1, 1995 

§§1.641-1.850  . 

. (869-026-00094-8) . 

.  25.00 

Apr.  1,  1995 

§§1.851-1.907  . 

. (869-026-00095-6)  .... 

.  26.00 

Apr.  1,  1995 

§§1.908-1.1000  .... 

. (869-026-000964)  .... 

.  27.00 

Apr.  1,  1995 

§§1.1001-1.1400  .. 

. (869-0264)0097-2)  .... 

.  25.00 

Apr.  1,  1995 

§§  1.1401-End  . 

. (8694)26-00098-1)  .... 

.  33.00 

Apr.  1,  1995 

2-29  . 

. (8694)26-00099-9)  .... 

.  25.00 

Apr.  1,  1995 

30-39  . 

. (869-026-00100-6)  .... 

.  18.00 

Apr.  1,  1995 

4049  . 

. (869-026-0001014)  .. 

.  14.00 

Apr.  1,  1995 
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Title 

Stock  Number 

Price 

Revision  Date 

50-299  . 

(869-026-00102-2) . 

14.00 

Apr.  1,  1995 

3(XM99 . 

(869-026-00103-1) . 

24.00 

Apt.  1,  1995 

500-599  . 

(869-026-00104-9) . 

6.00 

«Apr.  1,  1990 

600-End  . 

(869-026-00105-7) . 

8.00 

Apr.  1,  1995 

27  Parts: 

1-199  . 

(869-026-00106-5) . 

37.00 

Apr.  1,  1995 

200-End  . 

(869-026-00107-3) . 

13.00 

»Apr.  1,  1994 

28  Parts; . 

1-42  . . . 

(869-026-00108-1) . 

27.00 

July  1,  1995 

43-end . 

(869-026-00109-0)  . 

22.00 

July  1,  1995 

29  Parts: 

0-99 . 

,  (869-022-00107-8) . 

21.00 

July  1,  1994 

10(M99 . 

.  (869-022-00108-6) . 

9.50 

July  1,  1994 

500-899  . 

,  (869-022-00109-4) . 

35.00 

July  1,  1994 

900-1899  . 

(869-026-00113-8) . 

17.00 

July  1, 1995 

1900-1910  (§§1901.1  to 
1910.999) . 

.(869-022-00111-6) . 

33.00 

July  1,  1994 

1910  (§§1910.1000  to 
end) . 

.(869-022-00112-4) . 

21.00 

July  1,  1994 

1911-1925  . . . 

.(869-022-00113-2) . 

26.00 

July  1,  1994 

1926  . 

.(869-022-00114-1) . 

33.00 

Aily  1,  1994 

1927-End . . . 

(A69-n99-nnii.<uo> . 

36.00 

July  1,  1994 

30  Parts: 

1-199  . . 

.(869-022-00116-7) . 

27.00 

July  1,  1994 

200-699  . 

.(869-022-00117-5) . 

19.00 

July  1,  1994 

700-End  . 

.(869-022-00118-3) . 

27.00 

July  1,  1994 

31  Parts: 

0-199  . 

.  (869-026-00122-7) . 

15.00 

July  1,  1995 

200-End  . 

.  (869-022-00120-5) . 

30.00 

July  1,  1994 

32  Parts; 

1-39,  Vol.  1 . 

.  15.00 

2July  1,  1984 

1-39,  Vol.  II . 

.  19.00 

2July  1,  1984 

1-39,  Vol.  Ill . 

.  18.00. 

2July  1,  1984 

1-190  . 

(869-022-00121-3) . 

31.00 

July  1,  1994 

191-399  . 

(869-022-00122-1) . 

36.00 

July  1,  1994 

400-629  . 

(869-022-00123-0) . 

26.00 

July  1,  1994 
sjuly  1,  1991 

630-699  . 

(869-026-00127-8) . 

14.00 

700-799  . 

(869-022-00125-6) . 

21.00 

22.00 

July  1, 1994 
July  1,  1995 

•800-End . 

(869-026-00129^) . 

33  Parts: 

1-124  . 

..  (869-022-00127-2) . 

.  20.00 

July  1,  1994 

125-199  . 

,.  (869-022-00128-1) . 

.  26.00 

July  1,  1994 

200-End  . 

,.  (869-022-00129-9) . 

.  24.00 

July  1,  1994 

34  Parts: 

•1-299  . 

..  (869-026-00133-2) . 

.  25.00 

July  1,  1995 

•300-399  . 

..  (869-026-00134-1) . 

.  21.00 

July  1,  1995 

400-End  . 

..  (869-022-00132-9) . 

.  40.00 

July  1,  1994 

35 . 

..  (869-026-00136-7) . 

.  12.00 

July  1,  1995 

36  Parts: 

1-199  . 

..  (869-026-00137-5) . 

.  15.00 

July  1,  1995 

200-End  . 

..  (869-022-00135-3) . 

.  37.00 

July  1,  1994 

37 . 

..  (869-022-00136-1) . 

.  20.00 

July  1,  1994 

38  Parts: 

0-17  . . . 

..  (869-026-00140-5) . 

.  30.00 

July  1,  1995 

18-End . 

..  (869-026-00141-3) . 

.  30.00 

July  1,  1995 

*39 . 

..  (869-026-00142-1) . 

.  17.00 

July  1,  1995 

40  Parts: 

1-51  . 

..  (869-022-0014(H)) . 

.  39.00 

July  1,  1994 

52  . 

..  (869-022-00141-8) . 

.  39.00 

July  1,  1994 

53-59  . . 

..  (869-022-00142-6) . 

.  11.00 

July  1,  1994 

60  . 

..(869-022-00143-4)  . 

.  36.00 

July  1,  1994 

61-80  . 

..  (869022-00144-2) . 

.  41.00 

July  1,  1994 

81-85  . 

..  (869-022-00145-1) . 

.  23.00 

July  1,  1994 

86-99  . 

..  (869-022-00146-9) . 

.  41.00 

July  1,  1994 

100-149  . 

..  (869-022-00147-7) . 

.  39.00 

July  1,  1994 

150-189  . . 

..  (869-02200148-5) . 

.  24.00 

July  1,  1994 

190-259  . 

..  (869-02200149-3) . 

.  18.00 

July  1, 1994 

260-299  . 

..  (869-022-00150-7) . 

.  36.00 

July  1, 1994 
July  1,  1994 

300-399  . 

..  (869-02200151-5) . 

.  18.00 

Title 

Stock  Number 

Price 

Revision  Date 

400^4 . 

.  (869-022-00152-3) . 

27.00 

July  1,  1994 

425-699  . 

.  (869-022-00153-1) . 

.  30.00 

July  1,  1994 

700-789  . 

.  (869-022-001560) . 

.  28.00 

July  1, 1994 

790-End  . 

.  (869-026-00158-8) . 

,  15.00 

July  1,  1995 

41  Chapters: 

1, 1-1  to  1-10 . 

..  13.00 

3July  1,  1984 

1, 1-1 1  to  Appendix,  2  (2  Reserved) . . . 

..  13.00 

3July  1,  1984 

3-6 . 

..  14.00 

3July  1, 1984 

7 . 

..  6.00 

3July  1, 1984 

8 . 

..  450 

*July  1, 1984 

9 . 

..  13.00 

3Juiy  1,  1984 

10-17  . 

..  9.50 

3July  1,  1984 

18,  Vol.  1,  Ports  1-5  . 

..  13.00 

3July  1,  1984 

18,  Vol.  II,  Ports  6-19  ... 

..  13.00 

3July  1,  1984 

18,  Vol.  Ill,  Ports  20^2 

..  13.00 

3July  1, 1984 

19-100  . 

..  13.00 

3July  1,  1984 

1-100  . 

..  (869-022-00156-6) . 

950 

July  1.  1994 

101 . 

..  (869-022-00157-4) . 

.  29.00 

July  1,  1994 

102-200  . 

..  (869^022-00158-2) 

15.00 

July  1  1994 

201-End  . 

..  (869-022-00159^1) 

13.66 

July  i,  1994 

42  Parts: 

1-399  . 

..  (869-022-00160-4) . 

..  24.00 

Oct.  1,  1994 

400-429  . . . 

..  (869-022-00161-2) . 

..  26.00 

Oct.  1,  1994 

430-End  . 

..  (869-022-00162-1) . 

..  3650 

Oct.  1,  1994 

43  Parts: 

1-999  . 

...  (869-022-00163-9) .... 

..  23.00 

Oct.  1,  1994 

1000-3999  . 

...  (869-022-00164-7) . 

..  31.00 

Oct.  1,  1994 

4000-End . 

...  (869^)22-00165-5)  .... 

14.00 

Oct,  1,  1994 

44 . 

...  (869-022-00166-3) .... 

27.00 

Oct.  1,  1994 

45  Parts: 

1-199  . 

...  (869-0224)0167-1)  .... 

..  22.00 

Oct.  1,  1994 

20(M99 . 

...  (869-022-001684))  .... 

..  15.00 

Oct.  1,  1994 

508-1199 . 

...  (869-02200169-8) .... 

..  32.00 

Oct.  1,  1994 

1200-End . 

...  (869-022-00170-1) .... 

..  26.00 

Oct.  1,  1994 

46  Parts: 

1-40  . 

...(8694)22-00171-0)  .... 

..  20.00 

Oct.  1,  1994 

41-69  . 

...(869-022-00172-8) .... 

..  16.00 

Oct.  1,  1994 

70-89  . 

...  (869-022-00173-6) .... 

850 

Oct.  1,  1994 

90-139 . . 

...  (8694)22-00174-4) .... 

..  15.00 

Oct.  1,  1994 

140-155  . 

...  (869-022-00175-2)  .... 

..  12.00 

Oct.  1,  1994 

156-165  . 

...(869-022-00176-1) .... 

..  17.00 

^Oct.  1,  1993 

166-199  . 

...  (869-0224)0177-9)  .... 

..  17.00 

Oct.  1,  1994 

200-499  . 

...  (869-0224)0178-7)  .... 

..  21.00 

Oct.  1,  1994 

500-End  . 

...  (8694)22-00179-5)  .... 

..  15.00 

Oct.  1,  1994 

47  Parts: 

0-19  . 

...  (869-02200180-9) .... 

..  25.00 

Oct.  1,  1994 

20-39  . 

...  (869-022-00181-7) .... 

..  20.00 

Oct.  1,  1994 

40-69  . 

...  (869-022-00182-5)  .... 

..  14.00 

Oct.  1,  1994 

70-79  . 

...  (8694)22-00183-3) .... 

..  24.00 

Oct.  1,  1994 

80-End  . 

...  (869-022-00184-1) .... 

..  26.00 

Oct.  1,  1994 

48  Chapters: 

1  (Parts  1-51)  . 

...  (869-0224)0185-0) .... 

...  36.00 

Oct.  1,  1994 

1  (Parts  52-99)  . 

...  (869-022-001860) .... 

..  23.00 

Oct.  1,  1994 

2  (Parts  201-251) . 

...  (869-022-00187-6)  .... 

..  16.00 

Oct.  1,  1994 

2  (Parts  252-299) . 

...  (869-022-001884)  .... 

...  13.00 

Oct.  1,  1994 

3-6 . 

...  (869-02200189-2) .... 

...  23.00 

Oct.  1,  1994 

7-14  . 

...  (869-022-00190-6) .... 

...  30.00 

Oct.  1,  1994 

15-28  . 

...  (869-022-00191-4)  .... 

...  32.00 

Oct.  1,  1994 

29-End  . 

...  (869-02200192-2)  .... 

...  17.00 

Oct.  1,  1994 

49  Parts: 

1-99  . 

...  (869-02200198-1) .... 

...  24.00 

Oct.  1,  1994 

100-177  . 

...  (869-022-00194-9)  .... 

...  30.00 

Oct.  1,  1994 

178-199  . 

...  (869-022-00195-7) .... 

...  21.00 

Oct.  1,  1994 

200-399  . 

...  (869-02200196-5)  ... 

...  30.00 

Oct.  1,  1994 

400-W . 

...  (869-0224)0197-3) .... 

...  35.00 

Oct.  1,  1994 

1000-1199  . 

...  (869-022-00198-1)  ... 

...  19.00 

Oct.  1,  1994 

1200-End . 

....  (869-022001994))  ... 

...  15.00 

Oct.  1,  1994 

50  Parts: 

1-199  . 

....  (869-02200200-7) ... 

...  25.00 

Oct.  1,  1994 

200-599  . 

....  (869-022-00201-5) ... 

...  22.00 

Oct.  1,  1994 

600-End  . 

....  (869-022-00202-3)  ... 

...  27.00 

Oct.  1,  1994 

vi 
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THI*  stock  Number  Price  Revision  Date 

CFR  Index  and  Findings 

Aids  . . - . (869-026-00053-1) ......  36.00  Jon.  1,  1995 

Complete  1995  CFR  set .  883.00  1995 

Microfiche  CFR  Edition; 

Complete  set  (one-time  mailing) .  188.00  1992 

Complete  set  (one-time  mailing) .  223.00  1993 

Complete  set  (one-time  mailing) .  244.00  1994 


Subscription  (mailed  os  issued) .  264.00  1995 

Individual  copies .  1.00  1995 

'  Because  Tilte  3  is  an  annud  complation,  this  volume  and  oN  previous  volumes 
should  be  retained  as  a  permanent  reference  source. 

^The  July  1,  1985  edition  of  32  CFR  Parts  1-189  contains  a  note  only  for 
Parts  1-39  inclusive.  For  the  fuR  text  of  the  Defense  Acquisition  Regutotions 
in  Parts  1-39,  consult  the  three  CFR  volumes  issued  as  of  July  1,  1984,  containing 
thoseports. 

*The  July  1,  1985  edHion  of  41  CFR  Chapters  1-100  contains  a  note  only 
for  Chapters  1  to  49  inctusive.  For  the  full  text  of  procurement  regulations 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  1, 
1984  containing  those  chapters. 

^No  amendments  to  this  volume  were  promulgated  during  the  period  Apr. 
1,  1990  to  Mar.  31,  1995.  The  CFR  volume  issued  April  1,  1990,  should  be 
retamed. 

^No  amendments  to  this  volume  were  promulgated  duing  the  period  July 
1,  1991  to  June  30, 1995.  The  CFR  volume  issued  July  1,  1991,  should  be  retained. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  Januay 
1,  1993  to  December  31,  1994.  The  CFR  volume  issued  January  1,  1993,  should 
be  retained. 

'No  amendments  to  this  volume  were  promulgated  during  the  period  October 
1,  1993,  to  September  30,  1994.  The  CFR  volume  issued  October  1,  1993,  should 
be  retained. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  April 
1,  1994  to  Mach  31,  1995.  The  CFR  volume  issued  April  1.  1994,  should  be 
retained. 

*Note:  Title  19,  CFR  Ports  141-199,  revised  4-1-95  volume  is  being  republished 
to  testae  inadvertently  omitted  text. 
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